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REPORTS  OF  CASES 

1829. 
ARGUED  AND  DETERMINED 


IN 


3C^t  l^ist)  Court  of  C|)dncerp. 


CHARLES  FORDHAM  and  WM.  FORDHAM,    w.«mim«ti» 

Plaintiffs : 

'       June  S5. 

AND 

ISAAC  ROLFE  and  MYRINDA  CODLING, 

Defendants. 


IfTILLIAM  PRATT,  by  his  will  dated  Sih  September  PartUi. 

1818,  directed  that  all  his  just  debts,  and  funeral  ^^''  ^  ^^' 
and  testamentary  expenses,  should  be  fully  paid  and  '^^j^jjj^, 

satisfied  out  of  his  personal  estate  and  effects,  if  the        

same  were  sufficient  for  that  purpose ;  but  if  not,  then  A,^  by  will,  di- 
the  deficiency  to  be  made  up  out  of  his  real  estate  there-  ^^^  ^^^ 
inafter  devised.     And  subject  thereto,  he  gave  and  de-  P^^  ^^^  ^^ 

his  personal 
estate,  and  the  deficiency  to  be  made  up  out  of  his  real  estate ;  and  subject  thereto, 
he  devised  his  copjrhold  messuages.  Testator  died.  A  creditor's  bill  was  then  filed, 
but  neither  the  hev  at  law  nor  any  personal  representative  were  parties ;  in  fact, 
the  will  had  not  been  proved ;  there  was  no  personal  estate :  Held,  that  adminis- 
tration cum  ieti.  atmexo  roust  be  taken  out,  and  that  the  Qdminbtrator  and  heir  at 
law  moft  be  parties.    Bill  to  be  so  amended. 
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]  829.        vised  unto  his  wife  Susannah  and  her  assigns,  several 
P     '  copyhold  messuages,  to  hold  unto  his  said  wife  and  her 

V.  assigns  for  and  during  the  term  of  her  natural  life,  pro- 

^^^*"  vided  she  should  so  long  continue  his  widow  and  unmar- 
ried, and  subject  to  the  mortgages  and  other  incum- 
brances thereon,  with  remainder  to  the  Defendant, 
Myrinda  Codlings  her  heirs  and  assigns  for  ever.  The 
testator  appointed  his  wife,  Susannai,  and  Defendant, 
Isaac  MolfCf  executors.  The  testator  and  his  widow  are 
both  dead.  This  bill  was  filed  by  the  Plaintiffs  as  the 
judgment  creditors  of  William  Pratt  deceased,  on  behalf 
of  themselves  and  his  other  creditors.  The  bill  stated 
the  preceding  facts,  and  that  the  executors  had  not 
proved  the  will ;  but  that  the  personal  property  being 
under  5/.,  Susannah  Pratt  had  exhibited  the  will  in  the 
court  of  the  archdeaconry  of  Sudbury^  in  order  to  be 
filed  and  registered,  and  the  same  was  filed  and  regis- 
tered accordingly,  and  that  the  Defendant  Bx)lfe  had 
possessed  some  personal  estate  and  effects  of  the  tes-, 
tator.  The  bill  prayed  that  an  account  might  be  taken 
of  what  was  due  and  owing  to  the  Plaintiff  and  the  other 
creditors  of  the  testator,  and  that  all  the  debts  might  be 
paid  and  satisfied  out  of  the  said  copyhold  premises,  and 
that  the  said  copyhold  premises  might  be  sold  for  that 
purpose.  The  only  Defendants  were  Myrinda  Codling 
and  Isaac  BxAfe ;  the  heir  at  law  was  not  a  party. 

Mr.  hctoat  for  the  Plaintifis.  The  testator  having  left 
no  personal  estate,  the  executors  refused  to  prove  the 
will,  and  no  other  person  would  administer.  The  heir 
at  law  is  an  infant,  but  not  a  party,  nor  is  it  necessary  he 
should  be.  He  submitted  tliat  the  decree  should  be  for 
an  account  of  the  debts,  and  for  sale  of  the  copyholds. 

The  Master  of  the  Rolls.  I  cannot  do  that.  Why 
do  you  not  take  out  administration?    The  account  of 
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the  personal  estate  must  be  first  taken,  in  order  to  shew 
there  is  a  deficiency  of  personal  assets,  and  for  that 
purpose  an  administration,  with  the  will  annexed,  must 
be  obtained.  The  heir  at  law  must  be  a  party.  The 
will  cannot  be  decreed  to  be  well  proved  in  his  absence. 
Let  it  stand  over,  with  leave  to  make  the  administrator 
and  heir  parties. 


1829. 


Note. — It  is  alwajTB  desirable  to  have  the  will  declared  to  have 
been  well  proved,  and  that  can  only  be  attained,  by  the  heir  at  law 
being  a  party  to  the  bill. 

In  a  case  of  possession  by  the  devisee  for  several  years.  Sir 
JoMpA  JiriCrjf//,  Master  of  the  Rolls,  is  said  to  have  decreed  a  sale 
without  the  heir  at  law  being  a  party  {Harris  v.  Ingledew,  3  P,  fV, 
98.);  and  Mr.  Cor,  in  a  note,  adds,  that  it  appears  by  the  register's 
books,  that  the  will  of  the  testator  was  declared  to  be  well  proved; 
hot  the  learned  Judge  himself  said  in  that  very  case,  **  that  th^ 
objection  of  the  heir  at  law  not  being  a  party,  seemed  to  be  a  ma- 
terial objection ;  for  since  the  sale  of  the  estate  must  affect  all  the 
devisees  in  proportion,  and  as  the  estate  would  not,  without  the 
heir  bdng  a  party  to  the  decree,  sell  for  near  the  value,  this  might 
be  a  wrong  to  aU  the  devisees,  and  occasion  more  of  their  lands  to 
be  sold  than  would  perhaps  be  otherwise  necessary." 

By  a  .report  in  Brown,  of  the  case  of  WUliamt  v.  Whinyate$ 
(%  B,  C.  C.  399.),  where  the  heir  at  law  was  in  the  East  Indies,  it  it 
said  that  the  Lord  Chancellor  declared  the  will  to  be  well  proved. 
This,  however,  could  not  bind  the  heir  at  law,  he  not  being  a  party  to 
the  suit,  nor  insure  the  title  under  it  against  his  claims.  In  Thompson 
V.  Tophamy  (l  Yo,  4r  ^cr.  S56.)  in  the  Exchequer,  to  which  the  heir 
at  law  was  not  a  party,  by  reason  of  his  being  out  of  the  jurisdiction, 
the  Court  merely  decreed  the  trusts  of  the  will  to  be  carried  into 
execution.  Indeed,  the  counsel  in  that  case  did  not  even  ask 
for  a  declaration  that  the  will  was  well  proved,  as  it  would  be  con- 
trary to  practice,  and  if  inserted,  would  not  bind  persons  absent  {Ld. 
Redesdale,  139, 140.,  5d  ed.);  but  it  is  not  a  good  exception  to  a 
report  of  good  title  that  the  heir  at  law  was  not  a  party  (  Wakeman 
T.  Dutchess  of  Rutland,  5  Fes.  jun.  232.) 

The  heir  at  law  should  be  made  defendant,  and  not  co-plaintiff*, 
when  any  deed,  will,  &c.  is  to  be  proved  against  him  {Piunket  v. 
Joiee,  2  Sch.  ^  Lef.  159.) 
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1829. 


WxsTMiHtna 
Hall. 

June23. 


In  the  Matter  of  HENRIETTA  MOODY,  an  Infant. 


CoMtruethe  '  T^HIS  was  the  petition  of  John  Domes  Esquire,  the 
truOt.  acting  executor  of  the  will  of  the  Rev.  William 

Acoll^^   ilfa%  deceased, 
to  sell  a  free- 

^^andbyhu       Th®  petition  set  forth  an  order  referring  it  to  the 

will  cave  the  Master  to  enquire,  Whether  Henrietta  Moody  were  an 
purchase-  .  ^  _  _  .  •  i  •      i      • 

money  and  the  miant,  and  a  trustee  of  certain  estates  withm  the  intent 

interest  to  be-  j^^j  meaning  of  the  act  of  parliament  passed  in  the  sixth 
come  due  in  o  r  r 

the  mean  time  year  of  the  reign  of  his  present  majesty,  c.  74.,  and  for 

purposes;  and 

should  not  be  "^^^  Master,  by  his  Report,  certified  that  a  state  of 
completed,  he  fiicts  had  been  laid  before  him,  setting  forth  that  the 

devised  the 

freehold  estate  R^^*  WUliam  Moody  clerk,  deceased,  being  seised   of 

tothemistees  certain  freehold  and  leasehold  hereditaments,  entered 

upon  trust,  to   ,  ... 

sell  the  same,    into  a  contract  in  writing  with  William  Wyndham  Esquire 

pwc^Me^  *®  for  the  sale,  at  the  sum  of  17,600/.,  of  certain  freehold 

money  to  the  manors.     That  William  Moody^  by   his   will  duly  ex-» 

if.  died  leav-  ^uted,  reciting  the  said  contract,  gave,  devised,  and 

M  a  son,  his  bequeathed  unto  Edward  Duke,  John  Davies,  and  Henry 

who  died,  Moody^  thereinafter  appointed  executors  in  trust  of  his 

IS^d&u  liter  ^^"»  ^^^  ^^  '"°^  of  17,600/.,  and  the  interest  in  the 
his  heiress  at  mean  time  to  become  due.  To  hold  the  same  unto  the 
The  Court        ^^^  Edward  Duke^  John  Davies^  and  Henry  Moody^ 

held,  that  she  their  executors,  administrators,  and  assigns,  upon  trusty 
was  not  a 

trustee  within  ^  receive  and  apply  the  same  in  the  manner  therein 
the  act  6  Gr.4.  mentioned ;  and  in  case  by  any  unforeseen  accident  the 

c,  74.,  and  dis-       .  .  . 

missed  a  peti-   said  contract  with  the  said  William  Wyndham  should  not 

fnS^^tmi^t     be  carried  into  full  effect,  and  the  said  sum  of  17,600/. 

be  ordered  to  should  not  be  paid,  and  the  said  lands  should  not  be 
convey.  . . 
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conveyed  to  the  said  William  Wyndhanii  then  the  said  1829* 
testator's  will  and  mind  was,  and  he  thereby  gave,  de-  -  t  . 
Tised,  and  bequeathed  the  said  freehold  and  leasehold  of  Moodt. 
messuages,  lands,  cottages,  tenements,  and  hereditaments 
to  his  executors,  the  said  Edward  Duke^  John  DavieSf 
and  Henry  Moody  in  trust,  to  hold  to  them  and  their 
heirs  and  assigns  for  ever  upon  trust,  with  all  convenient 
speed  to  sell  the  same,  and  to  apply  the  purchase-money 
thereof  according  to  the  same  uses  and  trusts  as  were 
thereinbefore  expressed  concerning  the  said  sum  of 
17,600/.;  and  the  said  testator  appointed  the  said  Ed^ 
ward  Dukej  John  Davies,  and  Henry  Moody  executors 
in  trust  of  his  said  will.  That  the  said  William 
Moody  departed  this  life  on  or  about  the  20th  day  of 
Jpril  1827,  without  altering  or  revoking  his  said  will; 
and  that  the  said  Edward  Duke  renounced  all  his  right, 
title,  and  interest  in  and  to  the  probate  and  execution 
of  the  said  will  of  the  said  William  Moody  ;  and  that  in 
the  same  year  1827,  the  said  John  Davies  and  Henry 
Moody  (since  deceased)  duly  proved  the  said  will  in  the 
prerogative  court  of  the  Archbishop  of  Canterbury* 
And  the  said  state  of  facts  further  stated,  that  upon  the 
decease  of  the  said  William  Moody ^  the  freehold  manor, 
messuages,  cottages,  lands,  tenements,  and  hereditai- 
ments  so  contracted  to  be  sold  to  the  said  William 
Wyndham  as  aforesaid,  descended  to  the  said  Henry 
Moody^  his  eldest  son  and  heir  at  law,  subject  to  the 
devise  contained  in  the  said  will  of  the  said  William' 
Moody f  in  case  the  contract  with  the  said  William  ^ 
Wyndham  should  not  be  carried  into  effect.  That 
the  said  Henry  Moody^  on  or  about  the  4th  day  of 
Odober  1827,  intermarried  with  Felicia  Julia  Marianne 
Seagrintf  spinster,  and  that  he  departed  this  life  intes- 
tate as  to  any  real  estate  on  or  about  the  23d  day  of 
December  in  the  same  year;  that  there  was  issue  of  the 
said  marriage  a  posthumous  daughter,  (that  is  to  say) 
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1829;.        the  said  infant,  Henrietta  Moody^  who  was  bom  in  th^ 

*^  '  ^  - '     month  of  July  1828 ;  that  the  said  John  Davies,  therefore. 
In  the  Matter       ,      .      ,     ,        ,  .  i  »-»       -         *^     » 

of  Moody,     submitted,  that  the  said  Henrietta  Moody  was  a  trustee 

of  the  legal  estate  of  the  said  freehold  manor,  messuages, 
cottages,  lands,  tenements,  and  hereditaments  so  con* 
tracted  to  be  sold  to  the  said  William  Wyndham  within 
the  intent  and  meaning  of  the  second  section  of  the 
statute  passed  in  the  sixth  year  of  the  reign  of  his  pre- 
sent Majesty,  intituled  ^^  An  act  for  consolidating  and 
amending  the  laws  relating  to  conveyances  and  transfers 
of  estates  and  funds  vested  in  trustees  who  are  infants, 
idiots,  lunatics,  or  trustees  of  unsound  mind,  and  who^ 
cannot  be  compelled,  or  refuse  to  act ; "  and  that  she  was 
such  trustee  for  the  said  William  Wyndham  the  pur- 
chaser. And  on  consideration  of  the  said  state  of  facts, 
and  the  evidence  which  had  been  produced  and  read 
before  him  in  support  thereof  the  Master  found  that 
the  said  Henrietta  Moody  was  an  infant;  but  he  was  of 
opinion  that  she  was  not,  under  the  circumstances  therein 
i^tated,  a  trustee  of  the  estates  in  the  said  petition  and 
order  mentioned,  within  the  intent  and  meaning  of  the 
act  6  G.  4.  c.  74.  The  petitioner  submitted  that  the 
said  Henrietta  Moody  was  a  trustee  of  the  estates  within 
the  intent  and  meaning  of  the  said  act  of  parliament  for 
and  on  behalf  of  the  said  William  Wyndfiam,  to  whom 
the  said  estates  were  contracted  to  be  sold  as  aforesaid ; 
and  prayed  that  the  said  Henrietta  Moody  might  be 
directed  to  execute  all  proper  and  necessary  convey- 
ances of  and  relating  to  the  said  estates  so  contracted  to 
be  sold  to  the  said  William  Wyndham^  and  that  all  pro- 
per and  necessary  parties  might  be  directed  to  join  in 
and  execute  all  such  conveyances,  or  that  the  said 
Master  might  be  directed  to  review  his  said  Report 

Mr.  Wright  for  the  petitioner.     This  is  an  application 
under  the  second  and  tenth  sections  of  the  statute  6  G.  4. 
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^.  n.{a)    That  statute  repealed  the  stat.  of  7  Ann.  c.  19.        1829. 
fi>r  enabling  infants  to  convey ;  and  under  that  statute  .     ,'  '"^ 
there  were  several  cases  in  which  the  Court  had  directed     of  Mooot. 
infant  trustees  and  mortgagees  to  convey  the  legal  estate. 

(a)  By  the  7  Ann,  c.  19.,  after  reciting  that  many  iDconveniences 
did  and  might  arise,  by  reason  that  persons  under  the  age  of  one 
and  twenty  years,  having  estates  in  lands,  tenements,  or  heredita- 
ments, only  in  trust  for  others,  or  by  way  of  mortgage,  could  not 
convey  any  sure  estate  in  any  such  lands,  tenements,  or  heredita- 
roents,  to  any  other  person  or  persons ;  it  is  enacted,  that  it  shall  be 
lawfnl  for  such  person  or  persons  under  age,  by  order  in  Chancery 
or  Exchequer,  on  petition  as  therein  mentioned,  to  convey  and 
assure  any  such  lands,  &c.,  as  by  such  order  should  be  directed,  and 
that  such  conveyance  should  be  as  good  as  if  the  infant  were  of 
full  age. 

6G.4.  r.74.  «.2.  ^  And  be  it  further , enacted,  that  when  and 
so  often  as  any  person  or  persons  seised  or  possessed  of  any  lands, 
tenements,  or  hereditaments,  or  other  property,  or  any  estate  or 
interest  therein,  upon  any  trust  or  trusts,  or  by  way  of  mortgage, 
shall  be  under  the  age  of  twenty-one  years,  it  shall  be  lawful  for 
such  infant  or  infants,  by  the  direction  of  the  Court  of  Chancery  or 
Exchequer  [or  some  provincial  Courts  therein  mentioned],  to 
convey,  release,  surrender,  assign,  or  otherwise  assure  such  lands, 
tenements,  or  hereditaments,  or  property  or  estate,  or  interest 
therein,  to  such  person  or  persons,  and  in  such  manner  as  the 
said  courts  respectively  shall  think  proper  and  direct;  and  every 
such  conveyance,  release,  surrender,  assignment,  or  assurance  shall 
be  as  valid  and  effectual,  to  all  intents  and  purposes,  as  if  the  said 
person  or  persons,  being  an  infant  or  infants,  were  at  the  time  of 
executing  the  same  of  the  full  age  of  twenty-one  years." 

Sect.  10.  ^  And  be  it  further  enacted,  that  the  several  provisions 
hereinbefore  contained  shall  extend  and  be  construed  to  extend  to 
cases  in  which  a  trustee  or  trustees  may  have  some  beneficial  estate 
or  interest  in  the  lands,  tenements,  hereditaments,  property,  stocks, 
fijnds,  annuities,  or  securities  vested  in  him,  her,  or  them  as  afore- 
said, and  also  to  cases  in  which  the  trustee  or  trustees  may  have 
some  duty  or  duties  to  perform,  so  as  to  enable  conveyances  and 
other  conveyances  and  transfers  to  be  made,  in  order  to  vest  any 
lands,  tenements,  hereditaments,  property,  stocks,  funds,  annuities, 
or  securities  in  a  new  trustee  or  trustees,  duly  appointed  in  the 
place  of  such  trustee  or  trustees,  by  virtue  of  some  power  or  autho- 
rity, or  by  the  Court  of  Chancery  or  Exchequer,  either  alone  or 
jointly  with  any  continuing  trustee  or  trustees  (as  the  case  may 
require)." 

B  4  We 
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^^^fVr  ^^  ^®  ^^^^  ^^  HoleswortA  v.  Lane  {a),  a  reference  had 
la  the  Matter  ^^^^^  made  to  the  Master  to  enquire  whether  the  heir  of 
of  MoooT.  a  mortgagee  came  within  the  act  of  Afme,  and  the  Master 
reported  in  the  a£5rmative;  and,  thereupon,  an  order 
was  made  that  the  heir  should  assign  over  the  mortgage 
to  such  persons  as  the  executor  should  appoint ;  where- 
upon a  motion  was  made  on  the  part  of  the  Defendant 
to  set  aside  the  report,  alleging  that  the  heir  was  not  a 
trustee  for  the  executor  within  the  meaning  of  that  act, 
for  the  heir  of  the  mortgagee  was  a  trustee  for  his  exe- 
cutor only  by  implication  of  law,  but  it  was  argued  on 
the  other  hand,  that  implied  trusts  were  within  the  act; 
and  the  case  of  Bertie  v.  Vernon  was  relied  upon,  in 
which  Lord  Chancellor  King  (6)  decided  that  the  heir  of  a 
vendee  was  a  trustee  within  the  act  of  Anne  for  a  person 

who  had  paid  the  purchase-money ;  and  in  this  case  of 

-^  ... 

We  have  brought  together  the  sections  of  the  respective  acts  of 
Aime  and  his  present  Majesty,  in  order  that  it  may  be  seen  how  far 
they  differ,  and  to  facilitate  the  means  of  judging  to  what  extent  the 
decisions  on  the  repealed  law  control  or  explain  the  substituted 
enactments.  In  our  humble  opinion,  the  second  section  of  the  act 
of  his  present  majesty  is  to  the  same  effect  as  the  repealed  act» 
except  that  it  does  not  repeat  the  mode  of  proceeding  to  be  by 
petition,  which,  however,  is  provided  for  in  the  eighth  section ;  and 
if  we  are  correct  in  this  opinion,  the  decisions  on  the  latter  apply 
strictly  to  the  former.  It  remains,  then,  to  be  seen,  whether  the 
tenth  section  enlarges  it;  and  as  to  that,  we  conceive  it  has  no  in- 
fluence upon  constructive  trusts,  but  simply  effects  this,  that  where 
there  is  an  express  trust,  it  shall  come  within  the  jurisdiction  given 
by  the  act,  in  cases  in  which  the  infant  trustee  is  beneficially  in- 
terested, and  in  cases  in  which  he  has  a  duty  to  perform,  so  as  to 
enable  conveyances  to  be  made  in  order  to  vest  property  in  new 
trustees. 

(a)  Motelei^M  Hep,  197. 

(b)  9  P.  Wms.  549.  The  Lord  Chancellor  King,  in  the  case  Er 
parte  Femon,  said,  that  where  there  was  no  declaration  of  trust  in 
writing,  he  should,  for  the  future,  leave  the  cethd  que  trust  to  bring 
his  bill,  and  have  a  decree  against  the  infimt  to  convey,  because 
these  orders  for  an  infant  trustee  to  convey  ought  to  be  in  the 
plainest  cases,  and  not  in  such  as  are  subject  to  the  disputes  which 
trusts  without  writing  might  be  liable  to. 
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HdUtworth  v.  Lane  it  was  held,  that  the  heir  was  trustee       1829» 

for  the  executor,  and  that  the  very  inconvenience  the  .     '  "Mattet 

statute  was  made  to  remedy  was  that  the  parties  should     of  Moody. 

not  be  obliged  to  wait  the  full  age  of  the  heir.     In  the 

cases  of  Attcmey^General  v.  Pomfiret  (a),  and  Ex  parte 

Bellamy  {J!}\  infants  were  directed  to  convey.    In  Good^ 

win  V.  Lister  {c)j  the  Lord  Chancellor  Talbot  held,  there 

could  be  no  doubt  of  the  construction  of  the  act  with 

rq;ard  to  express  trusts  by  deed ;  and  that  an  in&nt  being 

a  mere  trustee  might  be  ordered  to  convey,  for  there  was 

no  inconvenience  in  direcdng  an  infant  to  part  with  an 

estate  which  was  of  no  benefit  to  him.  (d) 

In  the  cases  of v.  Handcock{e)  before  Lord  Eldon^ 

and  Ex  parte  Marshall  at  the  Rolls  in  1797(^)9  and 
in  a  former  case  by  Lord  ThurUm  (g),  in&nt  heirs  at  law 
of  mortgagees  were  held  to  be  trustees  under  the  statuta 
of  jbme.  The  objection  in  the  case  of  Ex  parte  Chas-- 
ienetf  (A),  was  remedied  by  the  late  act  6  G.  4.  c.  74. 

Mr.  Jacob  for  the  purchaser^  was  disposed  to  con- 
sent to  the  petition,  if  his  Honour  thought  the  purchaser 
would  be  safe  in  taking  a  conveyance  from  the  in&nt; 
bat  in  Dew  v.  Clarke{i)j  the  Lord  Chancellor  was  under- 
stood to  be  of  opinion,  that  the  act  6  G.  4.  c.  74.  did  not 
apply  to  cases  of  constructive  trusts ;  and  in  the  case  of 
King  V.  Tumer(k\  lately  heard  before  the  Vice-Chancel- 

{a)  S  Coat^  SSI.  {h)  2  Cox,  4S3. 

(c)  5  P.  W.  567. 

(d)  That  learned  Lord  added,  that  be  did  not  think  constructive 
tmsta  to  be  within  the  view  of  that  act  of  parliament. 

(tf)  17  Ves.  385.  (/)  17  Fes.  383.  2d  ed.,  note. 

(g)  17  Fer.  383.  Sd  ed.,  note.  (A)  Jacob,  56. 

(t)  This  was  a  case  under  the  fifth  section  of  the  act  6  0. 4.  c.  74. 

(k)  We  cannot  find  this  case  of  Kkig  y.  Turner  in  any  of  the  re- 
ports, and  shall  present  the  reader  with  a  note  of  the  case,  with 
which  we  have  been  supplied. 

Joseph 
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2^29.  lor,  where  a  person  had  covenanted  to  surrender  a  copy- 
In  the  Matter  ^^'^  ^^  trustees  for  his  creditors,  he  died  without  having 
of  Moody,  surrendered;  and  the  question  was,  whether  the  infant 


Joseph  Green,  being  seised  in  fee  of  a  cop^rhold,  died  intestate, 
leaving  Mary  Green  his  widow,  and  George  Green  his  customary 
heir.  Mary  Green  was  admitted  to  her  free  bench.  By  indentnre 
dated  20th  June  1814,  Mary  Green  and  George  Green  covenanted 
with  certain  trustees,  that  he,  George  Green,  would  be  admitted 
tenant,  and  that  immediately  afterwards  the  said  George  Green  and 
Mary  Green  would  surrender  the  premises  unto  the  trustees,  their 
heirs,  and  assigns,  or  to  such  person  as  they  should  direct,  upon 
trust,  that  the  trustees  should  sell  the  same,  pay  700/.  unto  Maty 
Green  for  her  life-interest,  and  divide  the  residue  amongst  the 
creditors. 

.  The  said  George  Green  made  his  will,  dated  8th  May  1818,  in  the 
following  words :  —  "  Whereas,  being  entitled  to  the  copyhold  mes- 
suage, farm,  and  land  called  the  Hoe  Land  and  Hoe  Green,  upon 
which  I  now  reside,  subject  to  the  life-interest  therein  of  my  mother, 
I  some  time  ago  covenanted  to  surrender  the  same  to  trustees  for 
the  benefit  of  my  creditors,  on  the  condition  that  the  sum  of  700/. 
was  to  be  secured  to  me  by  the  bond  of  the  trustees  therein  men- 
tioned^ the  interest  whereof,  during  my  mother's  life,  was  to  be  paid 
to  her,  I  give  and  devise  all  the  said  copyhold,  messuage,  farm,  and 
land,  with  the  appurtenances,  called  Hoe  Land  and  Hoe  Green,  unto 
my  friend  John  Salter,  his  heirs  and  assigns,  upon  trust;  and  I  de- 
clare and  direct,  that  it  shall  and  may  be  lawful  to  and  for  the  said 
John  Salter,  his  heirs  and  assigns,  for  the  purpose  of  carrying  my 
said  contract  into  e£fect,  at  the  request,  costs,  and  charges  of  the 
said  trustees,  to  enter  into  and  execute  all  necessary  contracts, 
agreements,  appointments,  surrenders,  and  assignments  of  the  same 
premises  to  them,  the  said  trustees,  or  as  they  shall  direct;  and  to 
take  and  accept,  in  the  joint  names  of  himself  and  Peter  Martin, 
the  security  of  the  said  trustees  for  the  sum  of  700/.  and  interest;" 
and  he  disposed  of  the  said  sum  and  the  residue  of  his  real  and 
personal  estate  upon  the  trusts  therein  mentioned.     George  Green, 
shortly  after  the  date  of  his  will,  died  without  having  been  admitted 
tenant  to  the  copyhold  prembes  in  question,  leaving  Jane  Watt$. 
Green,  an  infant,  his  customary  heir,  and  his  will  has  since  been 
duly  proved.    John  Salter  duly  made  and  published  his  last  will  and 
testament,  dated  2d  November  1819>  but  did  not  thereby  affect  the 
said  moiety  of  the  said  copyhold  premises ;  be  died,  leaving  Henry 
Salter,  his  younger  son  and  heir,  according  to  the  custom  of  the  said 
manor  of  Bury, 

The 
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II 


heir  could  convey  ?  The  Vice-Cbancellor  was  of  opinion,        1 829* 

that  the  in&nt  was  not  a  trustee  within  the  act,  the  .     .  \  ~ ' 

^  In  the  Matter 

trust  being  a  constructive  one,  and  he  dismissed  the     of  Moody. 
vendor's  bill  with  costs. 

The  Master  of  the  Rolls.  Are  there  not  many  cases 
deciding  that  the  acts  do  not  apply  to  constructive 
trusts? 

Mr.  Wright.    That  the  statute  of  Anne  does  not. 

The  Master  of  the  Rolls.  And  in  what  respect  does, 
the  6  6. 4.  vary  it  ?  His  Honour  considered  this  case 
to  be  not  within  the  statute  6  G.  4.  c.  74.,  and  dismissed 
the  petition. 


The  IHce-Chancellor  held,  that  the  legal  estate  of  the  premises 
m  question  was  vested  in  the  infant  Defendant,  Jane  Watts  Green, 
and  that  she  was  not  within  the  statute  6  G,4, 


JAMES  WOOLLEY  and  Others,  on  behalf  of  them-    We»tmik«t» 

Hall* 

selves  and  all  other  the  Creditors  of  CHARLES 


PERKS,  deceased, 


Plamtiffs ; 


June  96. 


AND 


JOHN  GORDON,  ISAAC  NEWTON,  and  several 
Others,  ...  Defendants. 


^T^HIS  was  a  petition  by  the  Defendant,  Isaac  Newton,  Partnerskip 
-*•    and  stated,  that  in  the  year  1806,  the  testator  pro-      «^«'^«*«'*- 

posed   that  the  pedtioner  should  commence  business  * 

Although  a 
decree  direct  that  all  accounts  be  taken,  the  Master  will  not  take  the  accounts  of  a 
partnership^  unless  especially  directed  so  to  do.  ^ 
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1829.       with  him  in  the  trade  or  business  of  buckle  manu^ 
1^  '  "^        facturers,  and  they  were  to  be  equally  interested  in  the 
V.  profits.     Charles  Perks  died  in  July  1819,  having  pre- 

GoBDON.  jfiously  made  his  will  bearing  date  the  20th  Julj/ 1816, 
but  he  did  not  thereby  appoint  any  executor,  and  ad- 
ministration, with  the  will  annexed,  was  granted  to 
Defendant  Gordon.  In  the  month  of  June  1820,  the 
bill  in  this  suit  was  filed,  praying  the  usual  accounts  of 
personal  estate,  and  that  the  freehold  estates  of  the 
testator  might,  as  well  by  force  of  the  provisions  of  the 
will  as  by  the  statute,  be  declared  assets  to  be  admini- 
stered by  this  Court  in  payment  of  the  testator's  debts, 
whether  simple  contract  or  specialty ;  and  for  marshalling 
the  assets,  the  usual  decree  followed.  And  the  petition 
further  stated,  that  the  testator  was  cashier  of  the  partner- 
ship ;  and  that  upon  investigating  the  accounts,  upwards 
of  5000/.  appeared  to  be  due  to  the  petitioner  on  account 
of  the  partnership ;  and  that  the  petitioner  had  carried 
in  a  charge  before  the  Master,  as  wdl  for  that  sum  as 
for  a  further  sum  of  300L  for  goods  sold  and  delivered 
by  him  to  the  testator ;  but  the  Master  refused  to  allow 
the  claim,  on  the  ground  that  he  was  not  directed  by 
the  decree  to  enquire  into  ¥hejactf  whether  the  petitioner 
was  or  was  not  a  partner  with  the  testator^  or  to  talce  an 
account  of  any  such  partnership.  The  petitioner  further 
stated,  that  the  partnership  accounts  could  not  be  taken 
nnder  the  decree.  If  was  prayed  his  Honour  would 
order  and  decree,  that  the  accounts  of  the  partnership 
might  be  taken  by  the  Master.  This  petition  was  sup-' 
ported  by  affidavits  of  the  facts  therein  stated,  and  it 
speared  by  the  affidavits  and  admissions  in  the  argu- 
ments, that  this  cause  had,  in  its  early  stages,  been 
conducted  by  the  same  solicitors  for  all  parties.  And 
the  petitioner  complained  that  his  claim  had  been  dis- 
allowed by  an  apparent  assent  on  his  part  which  he 
never  authorbed* 


GoaooN. 
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Mr.  Bickersteih  and  Mr.  K.  Parker  in  support  of  the        1829. 
petition.    The  petitioner  was  entirely  ignorant  of  what     \j " 
had  been  going  on  in  the  Master's  office ;  and  the  only  «. 

question  is,  whether  there  has  been  such  laches  on  the 
part  of  the  petitioner  as  will  afiect  him?  There  can  be 
no  doubt  that  he  was  a  partner  with  the  testator  up  to 
the  time  of  his  death. 

Mr.  Pepys  and  Mr.  Hindes  against  the  petition. 

The  Master  of  the  Rolls.  The  answer  of  this 
petitioner,  with  that  of  many  other  Defendants  in  this 
suit,  was  put  in  without  oath.  Is  it  possible  to  conclude 
a  person  under  the  circumstances  of  this  case  ?  It  is  a 
misfortune  flowing  from  the  same  solicitor  being  em* 
ployed  by  all  pardes.  I  will  not  conclude  him,  who  has 
been  very  ill  treated.  The  Masters  have  made  a  rule 
not  to  take  an  account  of  a  partnership  unless  they  are 
particularly  directed  to  take  the  partnership  accounts. 
Yet  they  are  hardly  warranted  in  making  that  rule^  the 
order  being  to  take  all  accounts. 

Let  it  be  referred  to  the  Master  to  enquire  whether 
at  any  time  and  when  the  petitioner  was  a  partner  with 
the  testator;  and  if  he  shall  find  him  to  have  been  a 
partner,  then  to  take  the  accounts  of  the  partnership  i 
the  accounts  to  be  confined  to  the  business  of  buckle- 
makings  the  petitioner  to  pay  the  costs  of  the  petition, 
and  to  take  the  enquiry  at  his  own  expense. 
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1 B29. 


WlSTMINSTIR  _  ,    ^   . 

Hall.  SIMON  and  Others  v.  BARBER  and  Others. 

June  S2. 

Legacies.         HpHIS  was  the  petition  of  three  infants.  Defendants 

SubttUutUm.        -^    in  this  suit. 
Charity  ; 
failure  of  is 

object.  The  testator,  Edward  Simony   made  a  will  on  the 

The  crown.       jgiJi  j^y  Qf  December  1789,  and  seven  several  codicils 
A.  by  each  of   and  testamentary  papers  thereto.     By  his  fifth  codicil, 

TOdicUrtohiB  ^^  ^^^  ^^y  ^®^^»  ^^  iaxik&&  the  following  bequest  J 

will,  directed  ^*  My  just  debts  to  be  paid,  as  may  appear  by  my  book, 

to^bepaid  ^  particularly  one  of  about  1 2/.  to  one  Tosievin  of  Guernsey^ 

and,  in  parti-  who  had  sent  me  a  power  of  attorney  to  receive  wages 

of  IS/.;  by  the  ^"^  ^  ^^^  ^^^^  ^  ™^^  ^^  ^^*     I  ^^^^  ^'^^  ^^^  ^"^  ^f 

one  of  them,     j^g  fifgj  money  that  may  be  received  from  the  stocks, 

he  gave  lOO/.  ,  . 

to  a  charity,     (hat  50/.  may  be  bought  in  my  name  in  the  3  per  cent 

other^he^gave  ^^*^^*     ^  ®^  request  that  100/.  stock  S  per  cent. 

SCO/,  to  the  consols  may  be  transferred  into  the  name  of  the  trustees 

Hdd  ^that  the  ^^  ^^  hospital  at  Guernsey  s  and  also  the  same  to  be 

legacies  were  transferred  in  the  name  of  the  trustees  of  the  hospital  at 

lative, and  Jersey.*    The  sixth  of  the  said  codicils,  bearing  date 

that  the  latter  ^^  5^  j^y  ^f  j^^  1805,  was  in  the  following  words: 

l^^y  was  . 

only  a  substi-    ^*  My  just  debts  to  be  paid,  as  may  be  claimed,  or  as 

fonnCT  "^y  appear  by  my  book,  particularly  one  of  about  \2U 

^  The  cha^  to  one  Tosieoin  of  Guernsey^  who  had  sent  me  a  power 
having  failed  ^^  attorney  to  receive  some  wages  due  from  a  man  of 
the  Court  will  war.  I  also  give  and  bequeath  unto  the  treasurer, 
funds!  Where  governor,  or  directors  of  the  Guernsey  hospital  for  the 
*h***"*^^^  time  being  the  sum  of  200/.  stock  3  per  cent,  bank  an- 
from  whatever  nuities,  to  be  applied  towards  carrying  on  the  charitable 
o^^  hw  a  d^ig^s  of  the  said  corporation.  I  also  give  and  be- 
right  to  inter- 
fere.   The  crown  must  signify  the  charitable  purpose  the  fund  shall  be  applied  to. 
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queath  unto  my  nephew  George  Le  BontilUer  IBOOh  1829* 
stock  3  per  cent  bank  annuities,  over  and  above  the 
500/.  already  bequeathed  to  him  in  my  will  or  testament 
now  in  the  bands  or  possession  of  my  daughter  Elizabeth 
Simonj  making  together  the  sum  of  2000L  stock,  hoping, 
thereby  that  he  will  exert  himself  in  getting  in  my  debta 
and  setUing  my  accounts  as  they  should  he" 

By  an  order  bearing  date  the  6th  Julj/  1822,  after  • 
directing  the  sale  of  some  stock,  it  was  ordered  that  out 
of  the  money  to  arise  from  such  sale,  the  sum  of  SOO/. 
should  be  carried  over  in  trust  in  this  cause,  ^^  The 
account  of  the  Guernsey  Hospital,"  and  should  be  laid 
out  in  the  purchase  of  bank  3  per  cent,  annuities,  in  the 
name  and  with  the  privity  of  the  accountant-general  ia 
trust  in  this  cause,  **  the  like  account.''  And  it  was. 
ordered  that  the  dividends  of  the  bank  annuities  to  he 
purchased  with  the  said  sum  of  SOO/.  should  be  laid  out 
in  the  purchase  of  like  annuities,  in  the  name  of  the 
said  accountant-general  in  trust  in  this  cause,  ^^  The^ 
account  of  the  Guernsey  Hospital"  The  Master  re- 
ported, on  the  11th  March  1828,  that  it  had  been  stated 
to  him,  find  verified  by  affidavit,  that  at  the  respective 
times  of  making  the  said  codicils,  and  of  the  death  of 
the  said  testator,  there  were  two  hospitals  in  the  said 
island  of  Guernsey^  one  of  which  was  situated  in  and 
supported  by  the  town  and  parish  of  St.  Petet's  Port^ 
and  in  which  the  poor  of  the  said  town  and  parish  were, 
placed,  and  was  known  by  the  name  of  ^*  The  Town 
Hospital ; "  and  the  other  of  such  hospitals  was  situate  in 
the  parish  of  St.  Mary  de  Castro^  in  which  the  poor  of 
that  and  the  adjoining  parishes  were  placed^  being  sup-, 
ported  by  them,  and  known  by  the  name  of  ^^  The 
Country  Hospital."  And  further,  that  the  said  two. 
hospitals  had  ever  since  continued,  and  were  still  in 
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1829.  existence^  and  were  the  only  hospitals  which  existed  af 
the  respective  times  of  making  the  said  codicils^  or 
which  then  existed  in  the  said  island  of  Guernsey.  The 
Master  reported  that  he  did  not  find  that  there  was  any 
establishment  in  the  said  island  of  Guernsey  answering 
the  description  of  the  Guernsey  Hospital. 

.  A  further  reference  was  afterwards  made  to  the 
Master,  to  enquire  and  state  to  the  Court  whether  any 
and  what  particular  hospital  was  meant  or  intended  by 
the  said  testator  by  the  description  in  his  will,  in  the 
pleadings  stated;  and  the  Master  thereupon  reported 
that  he  did  not  find  that  any  particular  hospital  in  the 
said  island  of  Guernsey  was  meant  or  intended  by  the 
said  testator  Edward  Simonj  by  the  description  in  the 
codicil  to  his  will,  and  that  report  was  absolutely  con* 
firmed. 

Mr.  BoupeU  for  the  petitioners,  Plfuntiffii.  The  first 
question  on  these  testamentary  papers  in  respect  of  the 
legacy  to  the  Guernsey  Hospital  is.  Whether  the  testator 
meant  to  give  two  l^acies  ?  namely,  the  legacy  of  100/* 
by  the  fifth  codicil,  and  200Z.  by  the  sixth  codicil,  by 
way  of  accumulation,  or  whether  the  latter  l^cy  was 
not  meant  in  substitution  of  the  former.  Looking  at 
those  codicils  altogether,  it  is  clear  that  the  testator 
meant  only  to  give  200/.  in  the  whole;  there  are  several 
circumstances  in  these  codicils  that  tend  to  shew  this  to 
have  be^n  the  testator's  intention,  and  in  particular  that 
both  the  fifth  and  sixth  codicils  commence  by  providing 
for  his  just  debts,  and  the  payment  of  12/.  to  one  Tostevin 
of  Guernsey.  The  second  question  was.  What  was  to 
become  of  this  legacy,  there  being  no  particular  hospital 
called  the  Guernsey  Hospital  ?  Did  it  not  fall  into  the 
residue  for  want  of  a  proper  object  ? 
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Mr.  Wray^  for  the  Attorney-General,  who  had  been  1819. 
served  with  the  petition,  submitted  to  the  G)urt  that 
these  sums  were  accumulative,  and  cited  the  case  of 
Hurst  and  Another  ▼•  Beach  and  Others  {a\  heard  before 
His  Honour,  when  Vice-Chancellor,  when  he  said, 
^  Where  a  testator  leaves  two  testamentary  instruments, 
and  in  both  has  given  a  legacy,  simpliciter^  to  the  same 
person,  the  Court  considering  that  he  who  has  twice 
given  must,  primd  facie^  be  intended  to  mean  two  gifts, 
awards  to  the  l^atee  both  legacies ;  and  it  is  indifferent 
whether  the  second  l^acy  is  of  the  same  amount,  or 
less  or  larger  than  the  first*'' 

The  Master  of  the  Rolls.  There  are  circumstances 
sufficient  to  shew  that  the  sum  given  by  the  sixth  codicil 
was  not  meant  by  the  testator  to  be  accumulative^  but  in 
substitution  of  that  given  by  the  fifth  codicil :  there  being 
no  hospital  called  '^  The  Quemsey  Hospital,"  the  par-^ 
ticular  charitable  object  of  the^  testator  has  failed :  this 
Court  can  give  no  direction  for  the  application  of  the 
fund,  but  it  remains  with  the  crown  to  signify  to 
what  charitable  purposes  this  fund  shall  be  applied. 
Whenever  a  charitable  object  fails,  from  whatever  cause^ 
the  crown  has  a  right  to  interfere. 

(a)  sMad.33B. 
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1829. 


wcstminstiii 
Hall* 

Jvly  10. 

wm. 

Construction. 
Vested  in^ 
ierett, 

A  testator 
gave  to  his 
wife  an  an- 
nuity, and 
100/.  a  year 
for  each  of 
his  three 
children 
during  their 
minorities; 
and  from  and 
after  the  de- 
cease or  mar- 
riage of  his 
wife,  then  the 
500/.  to  be  di- 
vided amongst 
his  said  chil- 
dren, in  like 
manner  as  his 
other  effects, 
and  subject 
thereto,  he 
bequeathed 
his  leasehold 
and  person- 
alty unto  his 
three  children, 
and  the  sur- 
vivors and 
survivor  of 
them.    One 
of  them  died 
under  twenty- 
one:  Held, 
that  he  took 
a  vested  in- 
terest at  the 
time  of  the 
death  of  the 
testator. 


BASS  V.  RUSSELL,  Wife,  and  Others. 

JODWARD  HAWTHORN  by  his  will,  dated  the 
Slsi  July  1816,  gave  and  bequeathed  his  leasehold 
houses,  and  all  other  his  personal  estate  and  effects,  unto 
his  executors,  upon  trust,  out  of  the  rents,  interest,  and 
annual  proceeds  thereof,  to  pay  unto  his  wife  Elizabeth 
the  sum  of  300/.  per  annum,  and  the  sum  of  100/.  per 
annum  for  each  of  his  children,  which  was  to  be  paid  to 
her  during  their  respective  minorities,  for  their  support 
and  maintenance;  and  from  and  after  the  decease  or 
marriage  of  his  said  wife,  then  the  said  sum  of  300/. 
was  to  go  and  be  divided  amongst  his  children,  in  like 
manner  as  the  other  part  of  his  estate  and  effects  was 
thereinafter  by  him  given  to  them,  and  thereinafter  men- 
tioned ;  and,  subject  as  aforesaid,  he  gave  and  bequeath- 
ed his  said  leasehold  houses,  and  all  other  his  personal 
estate  and  effects,  unto  his  three  children,  Harriet 
Hawthorn^  Margaret  Hawthorn^  and  Edward  Hawthorn^ 
meaning  Edward  B,  Thomas  Hawthorn^  and  the  sur- 
vivors and  survivor  of  them,  share  and  share  alike:  and 
he  declared  it  to  be  his  will,  that  the  provision  thereby 
made  to  his  daughters  was  for  their  sole  use,  independent 
of  any  husbands  they  might  marry.  And  he  appointed 
his  wife,  and  Wm,  Barrorij  Esquire,  and  James  Thomas 
executors,  who  duly  proved  the  will. 

Elizabeth  Hawthorn,  the  widow,  died. 

£.  B.  T  Hawthorn,  having  survived  the  testator,  died 
in  the  year  1824,  under  the  age  of  twenty-one  years, 
unmarried  and  intestate,  leaving  his  sisters  of  the  whole 
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blood,  Harriet  and  Margaret j  him  surviving;  and  the        1829. 
Plaintiff  and  the  Defendant  Sarah  Russell,  his  brother  and 
sister  of  the  half  blood,  his  only  next  of  kin,  him  surviving. 

Letters  of  administration  to  the  effects  of  the  intestate 
were  granted  to  Sarah  Russell,  with  the  assent  of  the 
Defendant  George  Russell^  her  husband. 

The  Plaintiff's  bill  charged,  that  the  intestate,  upon 
the  death  of  the  testator,  became  entitled  to  a  vested  in- 
terest in  the  one  third  part  of  such  residuary  estate,  and 
which,  upon  the  death  of  the  intestate,  became  divisible 
amongst  his  next  of  kin.  The  case  made  by  the  answers 
of  the  sisters  of  the  whole  blood  was,  that,  on  the  death 
of  the  intestate,  his  one  third  of  the  residuary  personal 
estate  devolved  to  and  became  divisible  between  them. 

Mr.  Roiq>eU  and  Mr.  Pemberton  for  the  Plaintiff. 
There  is  nothing  in  this  will  to  postpone  the  vesting 
beyond  the  time  of  the  death  of  the  testator.  By  the 
last  clause  of  the  will,  two  of  the  children,  being  daugh- 
ters, were  to  have  their  shares  for  their  separate  use ; 
and  it  is  inconsistent  with  that  provision  that  the  vesting 
should  be  postponed. 

Mr.  Pepi/s  and  Mr.  EUiston  for  the  two  sisters  of  the 
whole  blood.  The  testator  having  provided  for  the 
three  children  during  their  minorities,  he  gave  his  pro- 
perty to  his  children,  and  the  survivors  and  survivor  of 
them ;  that  is  to  say,  to  those  who  should  be  then  in  ex- 
istence after  their  minorities  had  passed,  thereby  post- 
poning the  vesting  until  the  children  should  attain  twenty- 
one.  They  cited  RussellY.Long{a),  Mendes  v.  Mendes.[b) 

(a)  4  Vet.BSl, 

(6)  3  Atk,  619. ;  and  see  Roebuck  v.  Dean,  2  Ves.  jun.  265. 

C  2 
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1829.  Mr.  Jemmettj  for  another  Defendant,  cited  Cuffs  v. 

Woolcott.  {a) 

The  Master  of  the  Rolls. 

This  is  a  gift  that  must  necessarily  take  effect  at  the 
death  of  the  testator ;  and  the  words,  survivors  and  sur- 
vivor of  them,  must  be  referred  to  the  time  at  which 
they  are  to  take  —  the  death  of  the  testator. 

Declare  that  the  intestate  E.  B.  T.  Hawthorn  took 
a  vested  interest  in  one  third  part  or  share  of  the  re- 
siduary estate  of  the  testator. 

(a)  4Madd.l\. 


BEFORE  THE  MASTER  OF  THE  ROLLS.  21 

1829. 


CAPPER  B.  SPOTTISWOODE  and  Others,  w««uh«» 

A  Hall. 

Assiirnees. 

^  Jufy  10. 

T^HE  Plaintiff  sold  to  Thomas  Hurst j  John  Hurst j  and  Lien, 

Joseph  Ogle  JRobinson^  the  fee-simple  of  lands  in  Vendor  and 

Yorkshire  for  34f,000/.,  and  conveyed  the  same  accord-  

ingly  by  indentures  of  lease  and  release,  bearing  date  ^^^^^^ 

I8th  and  19th  of  July  1825.  as  a  security  ' 

for  part  of  the 
purchase- 
Only  12,000/.  of  the  purchase-money  was  paid;  the  money,  the 

remainder  was  secured  by  the  bond  of  the  purchasers,  vendees  and  a 

dated  20th  oi  July  1825,  and  a  re-conveyance,  dated  19th  mortgajge  of 

-        ,_,,               '             .                 ni             .        J  par^  of  the 

and  20th  oi  July  1825,  of  certam  parts  of  the  purchased  property  sold, 

property  by  way  of  mortgage.  th"  b^*'lf  ° 

ruptcy  of  the 

The  purchasers  afterwards  became  bankrupt,  and  the  ^^^^^ 

Plaintiff  alleged,  that  the  part  of  the  lands  in  mortgage  lien  on  the 
were  an  inadequate  security ;  and  the  short  point  in  this 
case  was,  whether  the  Plaintiff  was  entitled  to  a  lien  on 
the  whole  estate. 


The  Master  of  the  Rolls  decided  that  he  was  not 
entitled  to  it. 


C  S 
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1829. 


WuTMIHSTia 

Hall.        SIMON  et  Ux.  aiid  Others  v.  BARBER  and  Others. 

June  82. 

InfanU.  T^HIS  was  the  petition  of  Robert  Dodgson^  one  of  the 
Maintenance.  -■-  Plaintiffs,  setting  forth  an  order,  bearing  date  the 
Practice.  26th  July  1822,  whereby  it  was  declared  that  Elizabeth 
The  father  of  -Oorfgson,  the  deceased  wife  of  the  petitioner,  was  en- 
infants  had  titled  for  life  to  the  interest  of  a  moiety  of  2000/.  and 
and  educated  ^^  ^^^  ^^^^^  residue  of  the  testator's  estate ;  and  that 

them  since  the  her  issue  would  become  entitled  to  the  capital  thereof 

death  of  their 

mother,  when    on  her  death ;  and  that  2000/.  should  be  carried  to  the 

Intftl^d^a  ^^^^""^  of  ^^^  Plaintiff,  Elizabeth  Dodgson,  to  be  laid 
sum  of  money  out,    and   the   same  was  laid  out  in  the  purchase  of 

!ni^J*feth*CT ''  ^^^^l'  135.  Sd.  S  per  cent.  Bank  annuities.  There  were 
petitioned  for  other  residuary  funds.  Elizabeth  Dodgson  died  in  April 
the  Master  on   1823,   leaving  three  children,  who  were  Defendants  to 

the  subject  of   the  suit,  and  on  her  death  became  entitled.     The  di- 

maintenance 

and  education   vidends  had  been  laid  out  in  the  purchase  of  stock. 

of  the  chil- 
dren, and  for 
an  allowance,        The  petitioner    stated   circumstances  of  inability  to 

time^st  as  ^  continue  to  maintain  and  educate  his  children,  and  that 
in  future;  but  he  had  been  at  a  great  expense  in  educating  and  main- 
fused  to  make    taining  them  since  the  death  of  his  wife.     The  prayer 

any  reference    ^jjs  for  a  reference  to  the  Master,  to  enquire  into  the 
to  the  Master  .  .  .  .  .       .  ^ 

with  respect     petitioner's  ability  to  maintain  and  educate  the  children ; 

nance  "fthe^  and  if  the  Master  should  find  that  the  petitioner  had  not 
infants  in  the  been  of  ability  since  the  year  1825,  then  that  the  Mas- 
but  made  the    ^^^  should  enquire  and  report  who  had  maintained  and 

usual  refer-  educated  them ;  and  what  had  been  properly  expended 
ence  with  re-  i      t^      .^       it 

spect  to  their    or  ought  to  be  allowed  on  that  account;  and  out  of 

future  main-     what  funds  or  fund  the  same  ought  to  be  paid.     And 

tcnance  out  of  ,  .  . 

tiic  funds,  in     in  case  the  Master  should  find  the  petitioner  not  to  be 

case  the  father 

was  nut  himself  of  ubilit)-  to  maintain  them. 
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now  of  ability  to  maintain  and  educate  his  said  infant 
children,  then  that  he  should  consider  and  report  what 
would  be  proper  to  allow  for  their  future  maintenance 
and  education,  regard  being  had  to  their  fortune  and 
circumstances,  and  also  out  of  what  funds. 


2S 


1829. 


Mr.  RoupeU  for  the  petitioner. 


Mr.  Richards  for  the  infants. 


TTie  Master  of  the  Rolls.  It  is  not  usual  to  make 
any  reference  on  the  subject  of  maintenance  retrospect- 
ively. Take  the  order  with  respect  to  future  main- 
tenance. 


SAINT  JOHN  V.  CHAMPNEY,  Bart  and  Others.     We«minctir 

Hall. 

SAME  V.  STIRLING,  Bart,  and  DANCE.  June  26. 

nnHE  Court  refused  to  allow  a  petition  to  be  amended  Practice. 

by  substituting  another  person  for  the  petitioners, 
who,  on  the  hearing  of  the  petition,  appeared  to  have 
no  title. 


0  4 
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1829t 


WssnuvsTBK 

Hall. 

June  23, 


CotutruetioH, 
Devue. 

Estate  for  &/e. 


BETWEEN 

WILLIAM  MONK  and  ESTHER  his  Wife^  WIL- 
LIAM HUTCHINSON  and  ANN  his  Wife, 

Piaintiffi ; 

AND 

PETER  MAWDSLEY  and  ARCHIBALD 
KEIGHTLEY,        ...        -  Defendants. 

ARABELLA  MAWDSLEY,  by  her  manriage  settle- 
ment with  Peter  Mawdsley,  conveyed  and  assured  a 


A,f  a  married 
woman,  hav- 
ioj,  by  virtue 
other  roar- 
riage-settle- 
roenty  power 


messuage,  land,  and  hereditaments  in  Crreiii  NestoUf  of 
which  she  was  seised  in  fee-simple,  unto  and  to  the  uaa 
of  the  Defendant  Archibald  Keightley,  his  hers  and  as- 
signs, and  assigned  unto  him,  his  executors,  administra- 
te appoint  her  tors,  and  assigns,  certain  leasehold  premises,  and  also 
alfreehoid  to     ^^  ^^^  bonds  and  other  securities  for  money ;  and  also 

all  and  singular  her  household  goods,  plate,  linen,  china, 
and  furniture,  and  all  other  her  personal  estate  and 
effects.  Then  follow  trusts  for  the  separate  use  of  the 
settlor  during  her  life ;  and  as  to  the  freehold  messuage^ 
land,  and  premises,  from  and  after  her  decease,  to  the 
use  of  such  person  and  persons,  and  for  such  estate 
and  bequeath*  <^^  estates,  uses,  ends,  intents,  and  purposes  as  she, 
Sf  ^A  ^^^^^  notwithstanding  her  intended  coverture,  and  whether 
hold,  by  the  she  should  be  sole  or  covert,  by  her  last  will  and  testa- 
description  of  ^^^^  ;„  writing,  or  any  writing  in  the  nature  of  or  pur- 
and  house;  porting  to  be  her  last  will  and  testament,  to  be  by  her 
remainder  of    signed,  sealed,  and  published  in  the  presence  of  two 

her  person-  or  more  credible  witnesses,  should  appoint;  and  in  de- 
alty,  and  all 

she  might  die  possessed  of  at  the  time  of  her  death,  after  certain  previous  bequests 
pmd  her  just  aebts  were  discharged,  anci  appointed  him  and  another  executors : 
Held,  that  the  husband  took  only  an  estate  for  life,  and  that  the  next  of  kin  were 
(Entitled  to  the  monies  to  arise  by  a  sale  of  the  reversion. 


such  person 
as  she  should 
direct,  with 
remainder  to 
a  trustee  to 
sell,  and 
dbtribute 
amongst  her 
next  of  kin. 


Mawdblbt. 
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fault  of  such  appointment,  to  the  sole  and  absolute  use        1829< 
of  Archibald  KeighUey^  his  heirs  and  assigns  for  ever,        _.'  '^ 
upon  trust  to  sell  the  same;  and  as  to  the  money  to  v. 

arise  from  such  sale  or  sales,  upon  trust  to  pay,  distri- 
bute, and  divide  the  same  unto  and  equally  amongst 
such  of  her  children  as  therein  mentioned ;  but  if  there 
should  be  no  children  or  child  of  the  said  Arabella^  then 
upon  trust  to  distribute  the  same  in  a  due  course  of  ad- 
ministration amongst  her  next  of  kin,  in  such  manner  as 
her  personal  estate  would  be  distributable  if  she  should 
happen  to  die  a  feme  sale^  and  should  not  make  any 
testamentary  disposition  of  her  personal  estate.  Ara-' 
bdla  MtmdsUy  died  without  children,  having  made  her 
will  in  writing  bearing  date  20th  Apt*U  1824,  and  exe- 
cuted by  her  in  the  presence  of  and  attesteil  by  three 
credible  witnesses  in  the  words  or  to  the  efifect  follow- 
ing:—  ^  In  the  name  of  God.  Amen.  I,  Ai'obeUa 
Mocwddey^  wife  of  Peter  Mamddey  of  Moorsidej  in  the 
county  of  Chester^  do  make  this  my  last  will  and  testa- 
ment in  manner  and  form  following,  having  full  dis- 
posing power  by  settlement  made  at  my  marriage  with 
the  above  Peter  MirwdsUy^  now  in  the  hands  of  Mr. 
A.  Keightley^  senior,  solicitor,  Liverpool^  and  my  trustee." 
The  testatrix  gave  several  legacies ;  and  the  will  then 
proceeds  thus :  ^^  I  give,  bequeath,  and  devise  to  my 
husband  Peter  McnxidsUy  my  two  fields  and  house  in 
the  township  of  Great  Neston ;  likewise  the  remainder 
of  my  personalty,  and  all  I  may  die  possessed  of  at  the 
time  of  my  death,  after  the  above  bequests  are  fully  dis- 
charged, my  just  debts  paid,  funeral  expences,  and 
(NTOving  this  my  last  will  and  testament.  I  nominate 
and  appoint  Mr.  A.  Keightley  and  my  husband  Peter 
Mawddey  trustees  and  executors  of  this  my  last  will 
and  testament,  revoking  all  other  wills  made  by  me  at 
any  time.'' 


Monk 

V. 
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1829.  The  testatrix  died  on  the  24th  Mai/  1824',  leaving  the 

PlaintiiTs  Esther  and  Anuj  her  only  sisters,  and  only 
next  of  kin,  and  soon  after  her  death  tlie  Defendants, 
MAWB8LSY.    Archibald  Keightley  and  Peter  Mawdsleyy   proved   her 
will.    Ann  married  the  Plaintiff  Hutchinson. 

The  bill  stated  the  preceding  facts,  and  that  Peter 
Mawdsley  claimed  to  be  entitled  in  equity  to  the  fee- 
simple  of  the  messuage,  lands,  and  premises  devised  to 
him  by  the  will ;  but  the  Plaintiffs  submitted  that  he  was 
only  entitled  to  a  life-estate  therein,  and  that  Plaintiffs 
Esther  and  Ann^  as  the  next  of  kin  of  Arabella  Mawdsley^ 
were  entitled  to  have  the  house,  land,  and  premises  sold 
(subject  to  the  life-estate  of  Peter  Mawdsley  therein),  and 
to  have  the  proceeds  arising  from  such  sale  distributed 
between  them,  according  to  the  directions  of  the  in- 
denture of  settlement ;  and  prayed  that  the  Defendant, 
Archibald  Keightle^f  might  be  decreed  to  sell  the  re- 
version of  the  messuage,  land,  and  premises,  expectant 
on  the  life-estate  of  Peter  Mawdsley  therein,  and  to 
distribute  the  proceeds  arising  therefrom  amongst  and 
between  the  Plaintiffs,  according  to  the  directions  con- 
tained in  the  indenture  of  settlement 

The  Defendant,  Peter  Mawdsley^  by  bis  answer, 
said  he  had  been  advised  by  two  eminent  barristers 
at  law,  that  according  to  the  construction  of  the  will 
he  was  entitled  in  fee-simple  to  the  messuage,  lands, 
and  premises  devised  and  appointed  to  him  by  the 
will;  and  that,  according  to  the  true  construction 
of  the  will  or  testamentary  appointment,  the  whole 
of  the  real  and  personal  estate  of  or .  to  which  the 
testatrix  was  possessed  or  entitled  was  thereby  de- 
vised and  bequeathed,  and  that  she  did  not  die  in- 
testate as  to  any  part  thereof,  and  that,  therefore,  the 
Plaintiffs  were  not  in  any  manner  interested  therein  ; 
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and  the  Defendant  insisted  that  according  to  the  true 
construction  of  the  will  and  testamentary  appointment, 
he  was  entitled  to  the  fee-simple  of  and  in  the  messuage, 
lands,  and  premises  devised  or  appointed  to  him  by  the 
will,  as  in  the  bill  mentioned,  and  that  the  complainants, 
as  the  next  of  kin  of  Arabella  Mawdslei/,  were  not  en- 
titled to  have  the  said  messuage,  lands,  and  premises 
sold,  subject  to  his  life-estate  therein,  or  to  have  the 
proceeds  arising  from  such  sale  divided  between  them, 
according  to  the  directions  of  the  indenture  of  set- 
dement. 
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The  Plaintiff,  Esther  Monk^  having  died,  and  Charles 
Monk  having  obtained  letters  of  administration  to  her 
effects,  the  bill  was  revived  by  him. 

This  case  was  argued  before  Sir  John  Leach^  when 
Vice-Chancellor,  on  demurrer,  on  the  30th  April  1827, 
and  he  then  decided  that  the  husband  took  a  life-estate 
only  in  the  realty. 

Mr.  Bickersteth  for  the  Plaintiffs. 

Mr.  Preston  for  the  Defendants.  The  authorities  are 
very  nice  upon  this  subject;  and  we  do  not  argue  it, 
only  because  the  principal  point  has  already  been  de- 
cided by  your  Honor  upon  demurrer,  {a) 

The  Master  of  the  Rolls  declared  that  the  husband 
took  an  estate  for  life  in  the  two  fields  and  house  in 
Great  Neston^  and  decreed  that  the  trustee  proceed  to  a 
sale  of  the  reversion,  and  receive  the  purchase-money, 
and  thereout  pay  the  expenses  of  the  sale,  and  the  costs  of 


(a)  I  Simoniy  2S6. 
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all  parties  to  this  suit;  and  then  pay  one  moiety  of 
the  clear  residue  to  Charles  Monk,  as  administrator  of 
Esther  Monk ;  and  the  other  moiety  into  the  Bank,  with 
the  privity  of  the  Accountant-General,  to  the  account  of 
William  Hutchinson  and  Ann  his  wife,  subject  to  the 
further  order  of  the  Court,  with  liberty  to  apply. 


Kote.  —  As  to  the  effect  of  the  words,  *'  All  I  may  die  possessed 
of,"  see  Pitman  and  another  v.  Stevens,  Newte  and  other t,  15  Eatt, 
505,,  and  the  cases  collected  in  2  Prest,  on  Est,  173,  174.'  Amongst 
the  cases  that  have  been  cited  in  the  course  of  this  suit  are  Denn 
dem,  Moore  v.  Mellor,  5  T,  R,  558. ;  Doe  v.  Ramsbottom,  and  Roc  v. 
Daw,  3  ilf.  4-  5.  516.  &  518. ;  Smith  ?.  Coffin,  2  H.  BL  444. ;  Bamei 
V.  Patch,  8  Ves,  604. ;  Co<^e  v.  Ferrand,  7  Taunt.  122.;  GoodtU/e  v. 
Maddem,  4  Eatt,  496. 


Hall.  -  PURDIE  V.  MILLETT  and  Others. 

JWy  6. 

Inadequacy  of  TN  the  years  1805  and  1806,  William  Millett  deceased^ 
cimnderation.  X  ^{,g  Defendant's  testator,  lent  to  Plaintiff  21  Si.,  and 
A,  having  de*  Plaintiff  deposited  with  him  a  lease  for  twenty-one  years 
wiS  B.  to^  ^^™  1797,  of  five  houses,  which  produced  a  net  rental 
cure  monies      of  84/.     On  a  further  advance  of  62/.,  making  with  the 

different  times  former  loan  275/.,  the  Plaintiff  deposited  with  him  an 

from  1805  to 

1815,  in  the 

latter  year 

ngned  an 

agreement, 

Eving  up  all 
A  interest  to 

the  mortgagee ;  it  was  proved  that  the  sum  due  to  the  mortgagee  was  a  very  inade^ 
quate  consideration. 

On  a  bill  to  redeem,  and  that  the  agreement  should  stand  only  as  a  security : 
Held,  that  the  Plaintiff  was  not  entitled  to  relief  in  equity,  and  bill  dismissed. 


agreement  in  writing,  for  a  lease  for  twenty-one  years, 
from  Christmas  1810,  of  five  other  houses,  which  pro- 
duced the  further  clear  rent  of  36/.  In  June  1813, 
there  was  a  iiirther  advance  of  72/.  on  a  promissory 
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note,  and  in  August  the  further  sum  of  44/.  on  a  pro*        18S9. 
missory  note;  and  at  the  time  of  each  of  these  advances^ 
the  Plaintiff  agreed  that  the  sums  advanced  should  be 
secured  by  the  deposit  of  the  lease  and  agreement 

The  deceased  entered  into  the  receipt  of  the  rents 
in  1813.  The  lease  of  the  more  valuable  part  of  the 
property  expired  in  1818. 

There  were  various  charges  in  the  bill,  to  impugn  an 
agreement  for  the  equity  of  redemption  of  the  property 
set  up  by  the  Defendants,  and  the  bill  prayed  that  the 
agreement  might  be  declared  void  or  stand  only  as 
secoriQr;  that  the  accounts  might  be  taken;  and  that 
the  Plaindff  might  redeem. 

The  Defendants  by  their  answer  set  forth  an  account 
and  some  promissory  notes,  found  amongst  the  papers  of 
the  testator;  and  also  an  agreement,  in  writing,  signed 
by  the  Plaind£^  and  which  was  in  the  words  and 
figures  following ;  •^—  viz. 

<*  London^  18th  February  1815. 
<<  Memorandum.  —  I,  the  undersigned,  Richard  Pwr^ 
diej  in  consideration  of  monies  due  from  me  to  Mr.  Wil' 
liam  MiUetty  of  Burdett  Place^  in  the  Kent  Boadj  in  the 
county  of  Surrey^  gentleman,  do  hereby  agree  to  give 
op  all  my  interest  in  my  ten  houses,  situate  in  Kings* 
land  Roady  Shareditch ;  and  of  which  houses  the  said 
William  Millett  is  now  in  receipt  of  the  rents. 

"  Richard  Purdie." 
*^  Witness,  James  Pearce, 
«  IS.  Paternoster  Bow." 

And  Defendants  said  they  believed  that  the  deceased 
became  entitled  to  the  premises  by  the  said  purchase ; 
and  they  admitted  it  to  be  true,  that  the  rents  and  monies 
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1829«       so  received,  in  cose  the  same  had  been  applied  thereto, 
*^p  '  would  long  since  have  been  sufficient  to  pay  and  satisfy 

9.  the  alleged  principal  sum  of  275L  and  all  interest  due 

MiLLETT.  thereon;  but  Defendants  denied,  to  the  best  of  their 
knowledge  and  belief,  that  the  said  rents  and  monies 
ought  to  be  so  applied ;  and  Defendants  believed,  that 
if  such  sum  of  275/.  and  interest  were  due  to  the  said 
William  Millett^  the  same  were  long  previously  to  his 
death  liquidated  and  discharged  by  means  of  such  pur- 
chase of  the  said  premises,  and  not  by  means  of  the 
rents  and  profits  received  by  the  said  IVilliam  Milletf^ 
as  in  the  bill  alleged. 

The  Defendants  submitted,  that  the  PlaintiiBP  was 
bound  to  execute  an  assignment :  they  denied  fraud  in 
obtaining  the  agreement;  denied  that  S75/.  was  the 
only  consideration ;  but  Defendants  believed  that  all  the 
monies  then  due  from  the  PlaintiiBP  to  the  deceased  were 
the  consideration  of  the  agreement. 

There  was  some  slight  parol  evidence  to  show  that  by 
the  agreement  security  only  was  intended ;  but  the  soli- 
citor of  the  mortgagee,  who  drew  the  agreement,  and  who 
was  present  at  its  execution,  denied  that  any  thing 
passed  thereat  to  qualify  it;  and  swore  to  his  belief,  that 
he  had  no  reason  for  supposing  the  parties  did  not 
understand  the  purport  and  effect  thereof.  There  was 
evidence  of  the  value  of  the  property,  and  which  showed 
the  inadequacy  of  the  consideration. 

Mr.  Pepj/s  and  Mr.  Girdlestonej  jun.  The  object  of 
this  bill  is  to  obtain  an  account,  to  redeem  the  interest 
remaining  in  the  leaseholds,  and  to  make  void  an 
agreement  set  up  by  the  Defendants,  for  giving  up  the 
equity  of  redemption.  At  the  time  it  is  pretended  that 
this  agreement  was  executed,  there  was  about  100/.  per 
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annum  applicable  to  the  payment  of  the  principal,  and 
only  200L  then  remained  due ;  yet  by  this  agreement  the 
Plaintiff  simply,  and  for  nothing,  releases  his  equity  of 
redemption.  The  Plaintiff  was  receiving  parochial 
relief,  and  the  agreement  was  prepared  by  a  person 
employed  by  the  mortgagee.  Fraud  was  originally 
intended,  and  a  fraudulent  use  has  been  made  of  the 
agreement. 


1829. 


Mr.  Norton  for  the  Defendant. 


The  Master  of  the  Rolls  could  not  discover  any 
principle  upon  which  the  Court  could  give  the  relief 
prayed  by  the  bill.  The  consideration  was  not  ade- 
quate to  the  value  of  the  property,  but  the  Court 
would  not  on  that  ground  set  aside  this  agreement. 
It  was  also  proved  that  the  Plaintiff  was  in  distress; 
but  no  advantage  was  taken  of  that  circumstance,  for 
no  money  was  advanced  at  the  time  of  signing  the 
agreement;  the  paper  was  remarkably  short;  and  the 
terms  were  so  simple  and  explicit,  that  the  Plaintiff 
could  not  have  misunderstood  them.  The  agreement 
was  unnecessary  as  a  mortgage  security,  for  the  mort- 
gagee had  already  a  deposit  of  the  leases,  and  was  in 
receipt  of  the  rents.  The  case  was  one  in  which  the 
Court  could  not  interfere. 

Bill  dismissed  with  costs. 
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BETWEEN 


w^««»   JAMES  RICHARD   DENYER   and    Others,  and 

CHARLES  DENYER   WRIGHT  and   Others, 


Jtifye. 


Infants,  by  their  next  Friend, 


Plainti£& ; 


AND 


CHARLES  DRUCE  the  Elder  and  Others;  the 
Mayor,  Commonalty,  and  Citizens  of  the  City  of 
LONDON;  the  Chancellor,  Masters,  and  Scholars 
of  the  University  of  OXFORD ;  and  Sir  JOHN 
SINGLETON  COPLEY,  Knt.  His  Majesty's  At- 
torney-General,       ...      Defendants. 


CkarHiei.  JTLIZABETH  DENNIS  DENYER  made  her  will, 

^^^^'  bearing  date  the  16th  August  1821,  and  thereof 

Idndit  '  nominated  and  appointed  Charles  Druce  the  elder,  fVU' 

The  Crown.  '^^  Tehbsj  and  Benjamin  Shaw  executors  in  trust ;  and 

"—  after  bequeathing  a  great  many  legacies  of  money  and 

gnre  7000/.  to  Stock,  all  of  which  have  been  paid  or  provided  for,  the 

rf tSr^™**"  testatrix  gave  and  bequeathed  as  follows :  —  "I  give 

Ho8pitaI,upon  and  bequeath  to  the  governors  of  the  revenues  and  pos- 
trusty  for  cer- 
tain specific  charities,  and  to  pay  certain  annuities,  and  to  apply  40/.  per  annum  to 
the  scholars  of  Chrii^s  HospitaL 

In  case  the  covemors  renised  to  accept  the  trust,  then  the  7000/.  was  given  to 
the  trustees  of  Uie  Rev.  William  HetheringtorCs  charity,  for  the  like  trusts,  except  as 
to  the  40/.  per  annum,  which  was  to  be  applied  to  the  purposes  of  the  latter  charity. 

The  testatrix  also  gave  2000/.  to  the  university  of  Oxford, 

Hie  governors  and  trustees  refused  to  accept  these  trusts,  and  the  legacy  of 
40^per  annum. 

Tne  university  also  refused  to  accept  the  legacy  of  2000/. : 

Held,  that  whenever  a  charitable  l^acy,  from  whatever  cause,  fail,  the  crown  has 
a  right  to  interfere,  and  that  the  legacies  of  2000/.  and  40/.  per  annum  must  be 
appued  to  such  charitable  purposes  as  the  crown  shall  direct. 

Hdd,  that  as  to  the  7000/.,  a  reference  be  made  to  the  Master  to  appoint  new 
trustees.^ 

The  bill  dismissed  as  against  the  governors,  trustees,  and  university. 


BEFORE  THE  MASTER  OF  THE  ROLLS.  S3 

sessions  of  the  hospital  called  ^  Chrisl^s  Hospital,'  in 
Londofij  the  principal  sum  of  7000/.  stock  in  the  con- 
solidated 3  per  cent,  annuities ;  and  I  direct  my  exe- 
cutors to  transfer  tlie  same  stock  to  the  said  governors 
accordingly  within  six  months  after  my  decease.  And 
I  will  and  direct  that  the  said  governors  shall  stand 
possessed  of  the.  said  sum  of  7000/.  consolidated  an- 
nuities, and  the  interest  and  dividends  thereof,  upon 
the  trusts  and  for  the  purposes  after  mentioned;"  which 
purposes  were  the  payment  of  several  annuities  and 
many  specific  charities,  and  amongst  them  is  the  follow- 
ing :  —  '<  And  as  a  compliment  to  the  said  institution  of 
Chrisfs  Hospital,  and  by  way  of  encouragement  to 
learning,  I  will  and  direct  that  the  said  governors  of 
Christ^s  Hospital  for  the  time  being  do  and  shall  annu- 
ally, and  for  ever,  retain,  for  the  purposes  after  expressed, 
the  annual  sum  of  40/.  other  part  of  the  dividends  and 
interest  of  the  said  sum  of  7000/.  consolidated  annuities; 
and  that  they  do  and  shall  on  or  before  the  5th  of 
August  in  every  year  give  the  sum  of  10/.  each  to  three 
scholars  of  the  said  hospital  proficient,"  as  therein  men- 
tioned. They  were  also  directed  to  pay  the  sum  of  30/. 
per  annum,  further  part  thereof,  to  Melino  Garthwaite^ 
spinster,  (meaning,  it  is  contended,  Sarah  Gartkwaitey 
spinster,)  for  and  during  the  term  of  her  natural  life. 
The  will  then  proceeds  as  follows :  —  "  And  it  is  my 
will  that  neither  the  principal,  or  interest,  or  dividends 
of  the  7000/.  consolidated  annuities  shall  ever  be  ap- 
plied or  liable  to  pay  the  expence  of  any  law-suit  or 
liugation  whatsoever.  And  in  case  the  said  governors 
of  Chrisfs  Hospital  should  refuse  to  take  upon  them- 
selves  the  trust  hereby  reposed  in  them,  but  which  I 
earnestly  hope  will  not  be  the  case,  then  and  in  such 
case  I  will  that  the  said  sum  of  7000/.  consolidated  an- 
nuities shall  be  transferred  to  the  trustees  for  the  time 
being  of  the  Rev.  William  Hetheringion's  Charity  for  the 
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Blind,  upon  the  several  trusts  and  for  the  several  pur- 
poses hereinbefore  expressed,  and  in  furtherance  of 
the  object  of  the  same."  [Except  as  to  the  said  annual 
sum  of  40/.,  which  was  to  be  applied  co  the  general  pur- 
poses of  Mr.  HetheringtorCs  charity.]  "  I  give  and  be- 
queath to  the  Chancellor,  Masters,  and  Scholars  of  the 
University  of  Oxford  for  the  time  being,  in  their  cor- 
porate capacity,  the  principal  sum  of  2000/.  stock  in  the 
consolidated  S  per  cent  annuities.  And  I  direct  my 
executors  to  transfer  the  same  stock  to  the  said  Chan- 
cellor, Masters,  and  Scholars  accordingly,  within  six 
months  after  my  decease;  and  that  they  shall  stand 
possessed  thereof  and  of  the  interest  and  dividends  of 
the  same  upon  the  trusts  and  for  the  purposes  after 
expressed,"  which  were,  to  apply  the  dividends  thereof 
in  two  prizes  of  SO/,  each  to  two  members  of  the 
University  of  Oxford,  as  an  honorary  reward  for  the 
two  best  sermons  as  therein  mentioned. 


The  testatrix  then  directed  that  all  the  remainder  of 
her  personal  estate  and  effects  whatsoever  and  where- 
soever should  be  divided  into  five  equal  parts,  which 
she  gave  and  bequeathed  as  therein  mentioned. 

The  testatrix  died  on  the  6th  of  April  1824-;  and 
soon  after  her  death,  Charles  Druce  the  elder,  William 
Tebbsy  and  Beryamin  Ska'iVy  the  executors,  proved  her 
will,  and  paid  her  debts. 


The  bill  stated  the  preceding  facts,  and  that  at  the 
time  the  testatrix  made  her  will  there  was  no  person  in 
existence  of  the  name  of  Melino  GarthwaitCy  but  that 
the  testatrix  was  acquainted  with  Sarah  Garthwaite, 
who  had  a  sister  called  Melino  Garthwaite,  who  had 
been  dead  many  years,  and  that  the  testatrix  meant  and 
intended  to  give  to  Sarah  Garthwaite  the  legacy  which 
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was  by  the  will  given  to  Melino  Garthwaite,  and  that 
Sarah  Garthwaite  claimed  to  be  entided  to  such  legacy. 
That  the  mayor,  commonalty,  and  citizens  of  the  city 
of  London  were  the  governors  of  the  possessions,  reve- 
nues, and  goods  of  the  hospitals  of  Edward  late  King  of 
England^  the  Sixth,  of  Christy  Bridewell^  and  St.  Thomas 
the  Apostky  and  were  also  trustees  of  Hetherington*s 
fund  for  the  blind,  which  was  the  charity  meant  and 
intended  by  the  testatrix  under  the  description  of  the 
Rev.  William  Hetherington*s  Charity  for  the  Blind ;  and 
that  the  three  executors  having  possessed  sufficient  as- 
sets of  the  testatrix  were  willing,  and  had  offi^red  to 
transfer  to  the  mayor,  commonalty,  and  citizens  of  the 
city  of  London^  as  governors  of  Christ's  Hospital,  the 
sum  of  7000/.  3  per  cent,  consolidated  bank  annuities, 
which  was  given  to  them  by  the  will,  but  that  the 
mayor,  commonalty,  and  citizens  as  such  governors,  as 
it  was  allured,  declined  to  accept  the  legacy  on  the  trusts 
in  the  will  mentioned.  And  that  upon  their  having  so 
declined  to  accept  the  legacy,  the  executors  had  offered 
to  transfer  the  7000/.  to  the  mayor,  commonalty,  and 
citizens  of  the  city  of  London  as  trustees  of  Hethering- 
ton's  fund  for  the  blind;  and  that  the  mayor,  com- 
monalty, and  citizens  again,  as  it  was  alleged,  refused 
or  declined  to  accept  the  legacy;  and  that  under  such 
circumstances  the  sum  of  7000/.  3  per  cent,  consolidated 
Bank  annuities  remained  standing  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  in 
the  name  of  Elizabeth  Dennis  Denyer,  deceased.  And 
that  the  annuitants  claimed  to  be  interested  therein  in 
respect  of  the  several  annuities  to  them  respectively 
given  by  the  will,  and  thereby  made  payable  out  of  the 
dividends  and  interest  thereof;  and  that  Sir  John  S. 
Copley,  Knt.,  His  Majesty's  Attorney-General,  claimed 
to  be  interested  in  the  7000/.  3  per  cent,  consolidated 
Bank  annuities,  or  the  dividends  and  interest  thereof,  in 
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respect  of  the  charitable  purposes  for  which  certain 
parts  of  such  dividends  and  interest  were  by  the  will 
directed  to  be  applied. 

The  bill  also  stated,  that  the  executors  were  ready  to 
transfer  the  2000/.  stock  to  the  Chancellor,  Master,  and 
Scholars  of  the  University  of  Oxfbrdj  but  they  had  de- 
clined to  accept  the  same.  The  residuary  legatee  and 
the  next  of  kin  each  claimed  the  2000/.,  if  refused  by  the 
University. 

His  Majesty's  Attorney-General,  in  case  the  cor- 
poration of  London  refused  to  perform  the  trusts, 
claimed  the  7000/.  for  the  purposes  of  the  will,  under 
the  dii*ections  of  the  Court. 

The  bill  prayed  the  usual  accounts ;  and  in  case  the 
corporation  of  London  and  the  University  of  Oxford  re- 
fused to  accept  all  interest  in  the  legacies  bequeathed 
to  them  by  the  will,  that  the  same  legacies  might  be 
transferred  into  the  name  of  the  Accountant-General, 
to  be  dealt  with  as  the  Court  should  direct.  The 
corporation  of  London^  by  their  answer,  disclaimed 
the  7000/.,  both  as  trustees  of  Chrisfs  Hospital  and  of 
Hetherington^s  fund,  and  the  University  of  Oxford  also 
declined  to  accept  the  legacy  of  2000/. 

Dennis  Wright,  spinster,  by  her  answer,  submitted 
that  these  two  sums  had  by  these  refusals  sunk  into  the 
residuary  estate. 

The  next  of  kin  submitted  that  the  legacy  of  2000/. 
was  to  be  treated  as  not  disposed  o^  and  belonged  to 
them. 


Mr.  Pepys  and  Mr.  K.  S.  Parker  for  the  Aaintiffs. 
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Mr.  Barber  for  tiie  executors. 

Mr.  Wray  for  the  Attomey-GeneraL 

The  Master  of  the  Rolls.  I  have  lately  decided 
that  whenever  a  charitable  legacy,  from  whatever  cause, 
&ils,  the  crown  has  a  right  to  intei*fere.  The  legacy 
of  2000/.  and  annual  payment  of  40/.  have  been  refused 
by  the  charitable  institutions  on  which  the  testatrix 
conferred  them,  and  those  bequests  have  consequently 
failed :  it  results  that  it  rests  with  the  crown  to  direct 
the  charitable  purposes  to  which  they  shall  be  applied. 

With  regard  to  the  bequest  of  7000/.,  the  trustees 
named  having  refused  to  perform  the  duties  prescribed 
by  the  will,  the  Clourt  will  appoint  other  trustees,  for 
which  purpose  a  reference  must  be  made  to  the  Master. 

The  7000/.  and  2000/.  to  be  paid  into  Court. 

An  enquiry  may  be  made,  who  was  the  person  in- 
tended by  Melino  Garthwaite^  at  the  expense  of  the 
person  requiring  it. 

The  other  necessary  enquiries  were  directed,  and  the 
bill  dismissed,  as  against  the  corporation  of  London  and 
the  university  of  Oxford. 

Costs  of  all  parties  to  be  paid,  but  no  costs  to  come 
out  of  the  7000/. 
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When  there  is 
a  doubt  about 
the  identity  of 
a  legatee,  the 
Court  will  di- 
rect an  en- 
quiry at  the 
expense  of 
the  person 
reqiuring  it. 
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1829. 


BETWEEN 


WitmiiKfTEE   THOMAS  ELWORTHY,   WILLIAM  ELWOR^ 
j^^^  THY,  and  MARY  BIRD,     -        -       Plaintiffs; 


AND 


WILLIAM  BIRD, 


Defendants. 


Legal  comi' 
deration. 

Agreement  of 
coutueL 

Evidence. 

Specyicper' 
formance, 

A  husband 
being  prose- 
cuted and 


npHE  bill  stated  the  marriage  of  the  Plaintiff  Mary 
Bird  with   William  Birdj  and  various  acts  of  ill 


usage  by  him,  and  indictments  for  assault,  in  which  he 
was  found  guilty  at  the  Midsummer  quarter  sessions 
1822,  for  the  county  of  Somerset,  when  the  justices 
recommended  an  accommodation  of  the  disputes  be- 
tween the  parties,  and  an  agreement  was  come  to  by 
the  counsel  on  their  behalf  and  by  their  authority ;  and 
at"the  quarter  ^^^  ^^^  plaintiff  would  consent  to  the  court  imposing  a 
sessions,  of  an  nominal  fine,  as  follows :  "  Eex  v.  William  Bird :  upon  a 
his  wife,  the      verdict  of  guilty  in  this  case,  a  nominal  fine  was  by 

Court  recom-    consent  of  prosecutrix  imposed   on  Defendant,   1822, 

mended  an  ac-  .         . 

commodation    July  18th;  it  being  agreed  that  a  deed  of  separation 

^Jdiffi"'""*  shall  be  executed  by  Mr.  and  Mrs.  Bird,  and  Thomas 
ences  between  Elworthy,  the  father  of  Mrs.  Bird,  and  William  EU 

counsel  of  the  'ooorthy  her  brother,  who  shall  be  trustees  on  her  behalf, 
parties  signed 

a  memorandum  of  agreement,  that  the  husband  should  allow  the  wife  an  annuity  of 
50/.,  and  the  Court,  adverting  to  the  arrangement,  passed  sentence  upon  the  Defend- 
ant, imposing  only  a  nominal  fine  upon  him.  It  was  proved  that  the  Defendant's 
attorney  stated  publicly  in  court,  that  the  Defendant  had  come  into  the  agreement, 
and  that  the  Detendant  was  in  court  when  the  arrangement  was  entered  into.  The 
Defendant,  by  his  answer,  denied  that  he  ever  consented  to  it;  and  on  his  part 
there  were  depositions  that  to  some  extent  supported  it : 

Held,  that  it  was  not  incumbent  on  the  Plainti£&  to  prove  that  the  Defendant 
did  assent  to  an  agreement  entered  into  by  his  counsel,  but  on  the  Defendant  to 
disprove  it. 

Held,  also,  that  the  weight  of  the  evidence  being  that  the  Defendant  did  not 
dissent,  a  court  will  conclude  a  counsel  had  authority. 

Held,  that  the  Plaintiffs  were  entitled  to  a  decree  for  a  specific  performance, 
with  costs. 
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by  which  50/.  a  year  for  her  life,  payable  quarterly  by  1829. 
said  Mr.  Bird^  shall  be  sufficiently  secured  to  Mrs. 
Bird  J  to  commence  the  1st  day  of  April  1821 ;  the 
arrears  of  which  to  be  paid  by  said  Mr.  Bird ;  and  also 
covenants  on  the  part  of  Mr.  Bird  not  to  molest  Mrs. 
Bird;  and  also  covenants  from  Thomas  ElwortAi/j  the 
&ther  of  Mrs.  Bird^  and  William  Elworihy  the  brother, 
to  indemnify  the  Defendant  against  the  debts  of  Mrs. 
Bird ;  and  that  Mr.  Bird  shall  not  be  molested  by  her. 
All  actions  and  indictments  which  have  been  brought  and 
preferred,  and  which  are  still  pending,  for  any  matter  or 
thing  done  or  said  by  Mr.  and  Mrs.  Bird,  or  either  of 
them,  or  by  their  respective  relations  and  servants,  or  any 
or  either  of  them,  relating  to  or  connected  with  the 
conduct  either  of  Mr.  or  Mrs.  Bird,  and  all  actions 
now  pending  against  any  other  persons  for  criminal 
conversation  with  Mrs.  Bird,  shall  be  discontinued; 
and  that  no  further  actions  shall  be  brought,  or  pro- 
ceedings had,  for  or  on  account  of  any  thing  done, 
or  said,  to  or  by  the  said  Mr.  or  Mrs.  Bird,  or  their  re- 
spective &milies  or  servants,  up  to  and  including  the 
date  of  this  agreement.  Thomas  Erskine,  counsel  for 
the  Defendant ;  C  C  Bompass,  counsel  for  the  Pro- 
secutrix." The  bill  further  stated,  that  the  substance 
of  the  agreement  was  stated  to  or  in  the  presence  and 
hearing  of  tlie  justices,  who  did  not  object  thereto,  but 
approved  of  the  same,  and  consented  thereto,  and  sanc- 
tioned the  same ;  and  in  consequence  thereof,  they  sen- 
tenced the  Defendant  to  a  fine  of  one  shilling  only,  and 
ordered  the  trials  of  the  other  indictments  to  be  respited. 

The  bill  then  stated  that  the*  Defendant  had  refused 
to  execute  the  proper  deed,  or  to  pay  the  arrears,  and 
that  the  Plainti£&  had  offered  to  give  him  the  proper  in- 
denmity  against  the  debts  of  Maty  Bird.  The  prayer 
was  for  a  specific  performance. 

D  4 
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1 829.  The  Defendant  by  his  answer  admitted  that  the  counsel 

did  enter  into  the  agreement  mentioned  in  the  bill ;  but 
he  denied  that  the  agreement  was  come  to  with  his 
authority  or  consent,  he  having  positively  refused  to 
authorise  his  counsel  or  any  other  person  to  consent  to 
the  same,  or  any  other  agreement ;  and  he  submitted 
that  he  ought  to  be  permitted  to  dispute  the  fact  of  his 
having  assented  to  the  agreement ;  and  he  further  sub- 
mitted, that  the  agreement  ought  not  to  be  specifically 
performed,  because  on  the  face  of  it  such  agreement 
was  illegal,  for  divers  causes  thereon  appearing,  and  was 
such  an  agreement  as  a  court  of  equity  ought  not  specifi- 
cally to  perform  ;  but  more  particularly,  because  part  of 
the  consideration  upon  which  the  agreement  was  alleged 
to  have  been  entered  into  was  the  compromising  an  in- 
dictment then  already  preferred  against  him  by  his  wife 
Mary  Bird  for  a  misdemeanor,  and  suppressing  other 
indictments  and  actions  which  had  then  been  brought 
and  preferred,  and  which  were  then  pending,  for  matters 
and  things  done  and  said  by  him  and  the  Plaintiff  Mary 
Bird^  and  by  their  respective  relations  and  servants, 
relating  to  and  connected  with  the  conduct  of  him  and 
the  Plaintiff  Mary  Bird,  and  other  actions  then  pending 
against  persons  for  criminal  conversation  with  the 
VWmtiS  Mary  Bird :  and  further  actions  which  might 
be  brought,  or  proceedings  had,  on  account  of  things 
done  or  said  to  or  by  him  the  Defendant  and  the 
Plaintiff  Mary  Bird,  and  their  respective  families  and 
servants,  and  also  because  the  object  of  such  alleged 
agreement  was  to  effect  a  separation  between  him  and 
the  Plaintiff  Aforry  Bird, 

The  depositions  on  the  part  of  the  Plaintiff  proved, 
that  Mr.  Poole,  the  Defendant's  solicitor,  on  the  trial  of 
the  indictment,  stood  on  the  counsel-table  in  court,  and 
stated  openly  and  audibly  to  the  Court,  in  allusion  to 
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the  arrangement,  "  We  agree  to  it,"  or  words  to  such  1829. 
or  the  like  effect,  and  that  the  Defendant  was  present  in 
Court  when  the  verdict  was  returned ;  also  when  the 
treaty  took  place,  and  when  Mr.  Poole  made  the  state- 
ment ;  that  the  counsel  for  the  prosecution  stated  openly 
in  Court  the  terms  of  an  arrangement,  which  were, 
that  the  Defendant  William  Bird  should  allow  the  Plain- 
tiff Mary  Bird  the  sum  of  50/-  per  annum,  and  that  all 
pending  actions  on  either  side  should  cease;  and  that 
afterwards,  Mr.  Poole  stood  upon  the  counsel-table  and 
said,  ''  Mr.  Bird  (meaning  the  Defendant)  accedes  to 
it,"  or  words  to  that  effect,  and  that  such  statement, 
made  by  Mr.  Poole^  was  made  openly  and  audibly  in 
court ;  that  the  Defendant  William  Bird  was  present  in 
court  when  the  verdict  was  returned,  but  whether  he 
was  in  court  when  the  whole  conversation  took  place 
the  deponent  could  not  state,  but  the  Defendant  was 
present  in  court  when  his  attorney  made  the  statement 
deposed  to;  that  immediately  after  the  arrangement 
had  been  made,  the  Defendant  left  his  seat  below  the 
magistrates'  bench,  and  went  to  the  opposite  side  of  the 
counsel-table,  when  the  chairman  addressed  him  by  tell- 
ing him,  that  as  an  arrangement  had  been  come  to, 
the  Court  would  only  impose  a  nominal  fine  upon  him, 
or  words  to  that  effect,  and  pronounced  sentence,  fining 
him  l5. 

And  the  chairman  of  the  quarter  sessions  deposed, 
that  the  magistrates  did  believe  that  a  treaty  for  a 
compromise  was  proceeding,  and  the  Court  waited  and 
suspended  its  business  whilst  the  same  was  proceeding; 
and  that  Mr.  Erskinef  the  Defendant's  counsel,  openly 
and  audibly  stated  to  the  Court  that  a  compromise  or  ar- 
rangement was  agreed  to ;  (that  was  to  say,)  as  deponent 
best  recollected,  that  the  Defendant  was  to  allow  his 
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1829.  wife  50/.  a  year,  but  that  they  were  to  live  separate, 
and  that  the  Defendant  agreed  to  such  compromise  or 
arrangement ;  that  the  Defendant  was  present  in  court 
when  the  verdict  was  returned,  and  whilst  the  conversa- 
tion and  treaty  took  place ;  and  when  the  statement  was 
made  by  Mr.Erskine  to  the  Court,  and  from  what 
passed  on  that  occasion,  deponent  understood  and  be- 
lieved, that  the  Defendant  agreed  to  the  compromise  or 
arrangement ;  that  sentence  was  passed  or  pronounced 
upon  the  Defendant  by  the  Court,  namely,  that  the 
Defendant  should  pay  a  nominal  fine,  (as  deponent  best 
recollected.  Is.)  and  which  sentence  was  passed  or  pro- 
nounced immediately  after  the  statement  was  so  made 
by  Mr.  Erskine^  and  that  the  Court  approved  of  and 
sanctioned  the  compromise  or  arrangement;  and  the 
same  was  taken  into  consideration  upon  passing  or 
pronouncing  the  sentence,  and  that  the  Court  made  a 
common  order  for  respiting  the  trials  of  some  other  in- 
dictments against  the  Defendant  for  (as  deponent  best 
recollected)  assaults,  and  which  order  was  made  in  con- 
sequence of  the  compromise  or  arrangement  having  been 
agreed  to ;  but  whether  such  indictments  were  against 
other  persons  besides  the  Defendant  William  Bird,  the 
deponent  did  not  recollect 

On  the  part  of  the  Defendant,  there  were  depositions 
by  one  person  who  stated  himself  to  have  been  within 
hearing  of  what  passed  between  the  Defendant  and  his 
attorney  and  counsel  at  the  sessions,  when  the  Defendant 
positively  stated  that  he  would  not  allow  his  wife  any 
thing;  and  the  attorney  himself  deposed,  that  the  De- 
fendant refused  to  come  into  the  arrangement;  but  he 
could  not  say  whether  the  agreement  was  signed  by  the 
Defendant's  counsel  with  or  without  the  authority,  pri- 
vity, or  consent  of  the  Defendant,  or  on  his  behalf. 


BEFORE  THE  MASTER  OF  THE  ROLLS.  43 

Mr.  Bkkersieth  and  Mr.  Jacob  for  the  Plaintiffs.  It  1 829. 
is  now  determined  that  this  is  an  agreement  which  the 
Coort  will  carry  into  execution.  A  demurrer  to  this 
bill  has  been  over-ruled,  (a)  The  Bench,  at  the  quarter 
sessions,  on  the  trial  of  the  indictment,  recommended 
a  settlement  of  the  disputes  and  differences  between  the 
parties.  An  arrangement  was  accordingly  made  and 
reduced  into  writing,  and  signed  by  counsel,  and  it  is 
sworn  that  the  Defendant  was  present :  we  have  only  to 
prove  that  he  consented. 

The  Master  of  the  Roli^.  You  have  not  so  much 
to  do;  for  it  being  proved  to  have  been  signed  by 
counsel  on  both  sides,  it  is  for  the  Defendant  to  dis- 
prove it 

Mr.  Richards^  for  the  Defendant  The  Defendant's 
answer  and  evidence  show  that  he  did  refuse  to  enter  into 
the  terms  of  the  compromise :  there  is  evidence  showing 
his  positive  dissent ;  and  the  Plaintiff  has  not  been  able  to 
read,  out  of  the  Defendant's  answer,  any  one  sentence 
in  support  of  the  agreement 

Mr.  Knight  followed  for  the  Defendant  I  shall  not 
question  what  your  Honour  has  said  with  respect  to  the 
demurrer.  On  the  demurrer,  you.  Sir,  were  called 
upon  to  decide,  whether  the  Court  could  entertain  a 
suit  to  execute  an  agreement  grounded  on  the  consider- 
ation of  a  compromise  of  a  misdemeanor ;  but  now,  at 
the  hearing,  the  question  is.  Whether  this  is  an  agree- 
ment fit  to  be  performed?  Will  the  Court  interfere 
when  the  party  has  her  remedy  at  law  to  recover  her 
annuity?  The  Defendant  has  signed  nothing;  but 
his  counsel's  signature  is  on  the  brief.     A  party  trusts 

(a)  Etwofihff  v.  Birdi  2  Sim*  972. 


Elworthy 


BlBD. 
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1829.       his  counsel  as  to  the  particular  cause  in  which   the 
brief  is  deliyered  to  him,    but  does  not  make  him 
V.  his  agent  for  a  purpose  foreign  to  the  cause.     Agent 

is  the  language  of  the  statute  of  frauds,  and  an  annuity 
is  an  hereditament  Now,  if  such  an  annuity  may  be 
charged  upon  a  person  by  an  indorsement  of  counsel  on 
his  brief  in  the  hurry  of  quarter  sessions,  he  may  equally 
make  away  with  an  estate  of  4000/.  a  year.  A  party 
trusts  his  counsel  with  the  management  of  a  particular 
cause,  but  not  beyond  it.  But,  supposing  the  agree- 
ment of  a  counsel  sufficient  to  bind  a  party,  it  is  at  least 
doubtful  whether  the  Defendant  concurred  in  this  in- 
stance. The  Defendant  denies  that  he  did,  and  the 
attorney  supporting  him  in  that  denial,  the  Court  will 
at  least  grant  an  issue. 

The  Master  of  the  Rolls.  This  is  an  agreement 
upon  which  no  adequate  remedy  can  be  had  at  law; 
it  cannot,  therefore,  be  sent  to  law.  The  prior  conduct 
of  the  party  is  out  of  the  question.  This  agreement 
concludes  the  parties,  and  the  only  question  is.  Whe- 
ther the  counsel  had  sufficient  authority  ?  In  the  ab- 
sence of  evidence,  a  Court  will  conclude  that  he  had 
authority ;'  for  it  is  not  to  be  presumed  that  counsel 
would  enter  into  an  agreement  without  authority.  There 
is  in  this  case  evidence  on  both  sides;  but  afler  duly 
considering  it,  I  come  to  the  conclusion  that  counsel 
had  authority  which  would  bind  his  client.  The  De- 
fendant, it  is  true,  objected  when  the  arrangement  was 
first  proposed ;  but  the  question  is.  Did  he  not  after- 
wards, impressed  with  the  weight  of  his  counsel's  rea- 
soning, assent  ? 

His  counsel  swears  that  such  arrangement  was  con- 
cluded between  the  parties,  and  Mr.  Bird  was  present. 
The  chairman,  in  passing  sentence,  said,  ^^  I  impose  a 
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nominal  fine  upon  you,  because  you  have  entered  into 
the  arrangement." 

It  necessarily  follows,  that  the  Plaintiff  is  entitled  to 
a  decree  for  a  specific  performance,  with  costs. 

Let  a  proper  deed  be  prepared,  to  be  settled  by  the 
Master  according  to  the  agreement. 


1829. 


BETWEEN 

JAMES  SPITTAL,  on  Behalf  of  himself  and  all  other 
the  unsatisfied  Officers,  Seamen,  and  Crew,  if  any, 
engaged  on  board  the  Ship  ROYALIST,  on  the 
Voyage  hereinafter  mentioned,  who  shall  come  in, 
&c.  -  -  -  Plaintiffi; 

AND 

WILLIAM  SMITH,  -  -  Defendant. 


WtmuxtnB 
Hall. 

Wednetdatff 
JulffU 


'T^HE  Defendant  being  the  owner  of  the  ship  Royalist j  Aceounii. 

which  he  was  desirous  of  sending  on  a  voyage  to  Mitrepreieni' 
the  South  SeaSf  for  the  purpose  of  obtaining  a  cargo  of         -J— 
oil  and  other  articles,  in  the  month  of  May  1820  en-  TheDefend- 

'  •^  ant  engaged 

gaged  the  Plaintiff  as  second  mate  thereof,  representing  the  Plaintiff 
to  the  Plaintiff  that  he  had  already  engaged  a  person  as  mate^of  a 
first  or  chief  mate  thereof;  and  the  Plaintiff  accordingly,  vwsel  in  the 

under  the  belief  and  assurance  that  some  person  would  whale  fishery, 

and  the  Plain- 
tiff was  to  have  a  forty-fifth  share  of  the  net  produce.  On  the  return  of  the  ship,  the 
Defendant  paid  the  Plaintiff  a  sum  of  money,  which  he  stated  to  be  the  forty-fiflh 
share,  after  the  customary  deductions.  No  accounts  were  produced.  The  Defendant 
afterwards  discovered  that  several  deductions  had  been  made  that  were  not  autho- 
rised by  the  custom  of  the  trade. 

Inquiries  directed,  whether  the  deductions  made  were  authorised  by  the  custom 
of  the  trade. 

Held,  that  the  bill  having  been  filed  by  the  Plaintiffs  on  behalf  of  himself  and  the 
others  of  the  crew,  and  no  case  for  equitable,  relief  having  been  made  as  to  the 
others  of  the  crew,  the  bill,  as  to  them,  to  be  dismissed. 
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1829.  go  out  with  the  ship  as  chief  mate  thereof,  and  that  the 
Plaintiff,  having  the  remuneration  of  a  second  mate, 
would  have  to  perform  the  duties  of  second  mate  only, 
accordingly  engaged  himself  as  second  mate  of  the  said 
ship  for  the  said  voyage.  And  thereupon  it  was  agreed 
between  the  Defendant  and  the  Plaintiff,  that  in  lieu  of 
wages  the  Plaintiff  should,  according  to  the  usage  and 
custom  of  merchants  and  seamen  engaged  in  the  South 
Sea  voyages,  be  entitled  unto  and  receive  one  equal 
forty-fifth  part  or  share  of  the  clear  produce  of  the 
cargo  which  should  be  obtained  on  such  voyage  re- 
maining after  the  deduction  of  all  usual  and  customary 
charges,  deductions,  and  allowances.  And  accordingly 
certain  articles  of  agreement  to  that  effect,  bearing  date 
the  1st  May  1820,  was  prepared  by  or  with  the  privity 
of  the  Defendant,  and  were  entered  into  and  signed  in 
Londofi  as  well  by  or  on  the  behalf  of  the  Defendant  as 
by  the  Plaintiff,  and  other  the  officers,  seamen,  and 
crew  engaged  for  the  voyage,  and  which  are  termed  the 
ship's  articles,  (a) 

The  bill  stated  the  preceding  facts,  and  that  upon  the 
arrival  of  the  ship  at  the  port  of  London^  the  whole  of 
the  said  cargo  was  possessed  by  the  Defendant ;  and  the 
same  having  been  previously  sold  by  him,  the  purchase- 
money  was  shortly  afterwards,  and  on  the  27th  of  May 
1823,  possessed  and  received  by  the  Defendant  And 
that  prior  thereto,  on  the  2d  May  1823,  the  Defendant 
sent  for  the  Plaintiff  to  his  counting-house,  and  informed 
him  that  he  had  finally  settled  the  ship's  accounts,  and 


(a)  The  share  of  the  chief  mate  was  to  be  a  twenty-eighth  part. 
The  person  intended  to  fill  that  office  did  not  go ;  and  the  Plaintiff 
states  in  his  bill  that  he  did  the  duties  of  it,  and  claimed,  in  conse- 
quence, a  twenty-eighth  instead  of  a  forty-fiflh  share ;  however,  in 
the  course  of  the  argument,  this  claim  was  abandoned  by  the  Plain- 
tiff's counseL 
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that  the  charges  and  deductions  to  which,  under  the 
ship's  articles,  the  gross  proceeds  of  the  cargo  were  sub- 
ject, amounted  to  the  sum  of  3616/.  145.  5d^  and  the 
Plaintiff's  share  was  162/.  95. 2d. ;  from  which,  after  de- 
ducting the  sum  of  51/.  9s,  2d.  in  respect  of  matters 
therein  mentioned,  there  remained  to  be  paid  to  the 
Plaintiff  the  sum  of  1 1 1/. ;  that  the  Defendant  desired  him 
to  accept  that  sum,  and  to  sign  a  receipt  for  162/.  95.  2d. ; 
but  the  Defendant  did  not  produce  any  account,  receipt, 
or  voucher,  and  the  Plaintiff,  being  much  distressed, 
received  the  said  sum  of  111/.,  and  signed  a  receipt  for 
162/.  95.  2d. 


1829. 


The  bill  charged,  that  a  much  greater  sum  was 
charged  for  casks  and  expenses  than  the  Defendant 
ought  to  have  charged ;  and,  particularly,  that  the  Dei- 
fendant  had  improperly  included  amongst  the  all^ed» 
usoal^  and  customary  charges  and  deductions,  a  sum 
of  1419/.  125.,  as  being  the  amount  of  the  prices  of 
838  tons  of  casks,  while,  in  fact,  247  tons  of  casks  only 
were  used  for  the  purposes  of  the  ship  and  cargo ;  that 
the  Defendant's  charge  for  the  casks  of  four  guineas  a 
ton  exceeded  the  cost  prices;  and  that  he  had  also 
charged  the  sum  of  248/.  85.  6d.  for  three  and  a  half 
years'  interest  on  the  sum  of  1419/.  125.,  and  had  im- 
properly charged  insurance  on  both  these  sums,  and 
2i  per  cent«  for  brokage  in  addition  to  the  5  per  cent,  for 
commission ;  and  the  bill  also  charged,  that  the  Plain- 
tiff was  induced  to  receive  the  money  paid  to  hiip, 
and  to  sign  the  receipt,  under  the  pressure  of  immediate 
distress,  and  without  the  benefit  of  legal  advice ;  and  in 
consequence  of  the  representation  of  the  Defendant,  that 
he  had  &irly  settled  the  ship's  accounts,  and  ascertained 
the  share  of  the  Plaintiff  to  be  162/.  95.  2d.f  and  which 
representations  Plaintiff  had  since  discovered  to  be  false 
and  fraudulent     And  the  bill  prayed  that  the  proper 
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accounts  might  be  taken,  and  the  Plaintiff  and  crew  be 
paid  their  shares;  and  that,  in  taking  the  accounts, 
the  Defendant  might  be  disallowed  all  payments  made 
and  claims  set  up  by  him,  on  account  of  any  charges, 
deductions,  or  allowances  which  were  not  usual,  cus- 
tomary, or  proper. 


The  Defendant,  by  his  answer,  admitted  that  the 
Plaintiff  was  engaged  as  second  mate,  and  in  lieu  of 
wages  was  to  have  an  equal  forty-fifth  share  of  the  clear 
produce  of  the  cargo,  which  should  be  obtained  on  such 
voyage  after  the  deduction  of  all  usual  and  customary 
charges  and  allowances.  The  Defendant  set  forth  die 
articles  of  agreement  with  the  crew,  by  which  the  officers 
and  seamen  did  promise  and  agree  with  the  owner,  that 
the  price  of  casks  should  be  four  guineas  for  each  ton 
with  all  other  usual  and  customary  charges,  and  5  per 
cent,  commission  on  amount  of  sales.  And  it  was  by 
such  articles  further  promised  and  agreed  by  the  parties 
thereto,  that  no  officer  or  seamen  should  be  entitled  to 
his  share  until  the  amount  of  the  cargo  should  be  re- 
ceived by  the  owner  or  owners  of  the  ship,  (that  is  to 
say)  when  they  should  receive  possession. 


The  Defendant  admitted  that,  under  the  said  articles 
of  agreement,  the  Plaintiff  sailed  from  London^  and  that 
the  voyage  was  completed  about  the  time  in  the  bill 
mentioned.  The  Defendant  further  admitted,  that,  ac- 
cording to  the  ship's  articles,  and  to  the  course  and  custom 
of  the  trade  in  the  South  Sea  whale-fishery,  and  with  the 
privity  and  approbation  of  the  crew  of  the  ship,  the  whole 
of  the  cargo  was  possessed  by  the  Defendant  upon  the 
arrival  of  the  ship  at  the  port  of  London ;  and  that  the 
same,  in  the  proper,  usual,  and  ordinary  course  and  mode 
of  business  in  such  cases,  had  been  previously,  and  on  the 
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9ih  Naaember  1822,  duly  sold;  and  that  the  purchase-  1829. 
money,  to  the  amount  in  the  whole  of  11, 082/.  155.,  was, 
on  the  27th  Mm/  1828,  duly,  and  in  the  ordinary  course 
of  business,  received  by  the  D^ndant.  And  the  De- 
fendant denied  that  he  did,  shortly  after  the  arrival  of  the 
ship,  or  at  any  time,  send  for  the  Plaintiff  to  his  counting- 
house,  and  inform  him  that  he  had  finally  settled  the 
ship's  accounts,  and  that  the  share  to  which  the  Plain- 
tiff  was  entitled  of  and  in  the  clear  produce  of  the  cargo, 
after  deducting  therefrom  the  usual  and  customary 
charges,  deductions,  and  allowances  on  account  of  the 
cargo,  amounted  to  the  sum  of  160/.,  or  any  other  sum ; 
and  that,  after  the  deduction  thereout  of  the  monies  due 
from  the  Plaintiff  on  account  of  advances  made  and 
slops  supplied  to  the  Plaintiff  or  otherwise,  the  balance 
remaining  to  be  paid  to  the  Plaintiff  would  amount  to 
111^  or  any  other  sum.  And  the  Defendant  denied 
that  he  required  the  Plaintiff  to  accept  111/.,  and  to 
sign  a  receipt  for  the  same,  or  otherwise ;  or  that  he  re- 
fused, or  was  asked  or  requested,  to  produce  any  ac- 
counts, receipts,  or  vouchers  to  enable  the  Plaintiff  to 
ascertain  the  amount  of  the  monies  which  he  claimed  to 
deduct  from  the  gross  produce  of  the  cargo,  on  account 
of  the  usual  and  customary  charges,  deductions,  and 
allowances  chargeable  against  the  cargo;  or  that  De- 
fendant insisted  that  he  had  fiiirly  settled  and  ascertained 
the  amount  of  the  Plaintiff's  share  in  the  cargo ;  or  that 
the  Plaintiff  was  much  distressed  for  money  after  so 
long  a  voyage;  or  that  he  was  unable  to  prevail  with  the 
Defendant  to  come  to  any  further  account;  or  that, 
under  the  pressure  of  the  said  alleged  circumstances, 
the  Plaintiff  was  induced  to  accept,  or  did  accept,  the 
sum  of  1 1 1/.  or  any  other  sum. 

The  answer  further  stated,  that  the  Plaintiff,  being 
desirous  to  receive  his  money  from  the  Defendant  before 
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1829.  the  oil  was  gauged,  and  before  the  regular  and  due  time 
'^'^  for  payment  thereof,  requested  the  Defendant  to  settle 
V.  with  the  Plaintiff,  on  the  principle  of  considering  the  oil 

(the  quantity  of  which,  within  seven  or  eight  tons  or  less, 
could  be  and  then  was  known,)  as  being  230  tons  of  sperm 
oil,  and  ten  tons  of  black  oil.  And  the  Defendant  did 
accordingly  agree  so  to  settle  with  the  Plaintiff;  and 
that,  thereupon,  the  Defendant  shewed  to  the  Plaintiff 
the  account-sales  of  the  oil,  shewing  the  sale  and  the 
price  at  which  it  had  been  sold  as  aforesaid ;  and  he 
(Defendant)  then  also  told  the  Plaintiii^  in  the  presence 
of  the  surgeon  of  the  ship,  the  amount  of  the  charges  and 
deductions  to  which,  under  the  ship's  articles,  the  gross 
proceeds  of  the  cargo  are  subject,  such  amount  being 
3616/.  145.  5d.f  with  which  the  Plaintiff  expressed  him- 
self satisfied,  nor  did  he  ask  for  any  further  explanations 
or  particulars  respecting  the  same,  which  the  Defendant^ 
if  requested,  was  then  prepared,  and  ready  and  willing^ 
to  give;  that  he  paid  Plaintiff  151/.  5s.  lie/.,  which, 
with  1 1/.  3s.  6eL  paid  for  him,  made  162Z.  95.  Sd.,  and 
which,  with  12/.  previously  paid  in  cash  to  the  Plaintiff 
exceeded  by  several  pounds  his  full  share.  That  the 
Plaintiff,  thereupon,  expressed  himself  perfectly  satis- 
fied; and,  in  the  presence  of  the  surgeon  of  the  ship, 
signed  and  delivered  to  the  Defendant  a  receipt  in  fiiU^ 
as  follows :  —  ^*  Received  the  2d  day  of  Mat/  1823^  of 
Wm.  Smithy  the  sum  of  162/.  95.  5d.  for  the  ship 
Bqi/alist^  Captain  Cookf  on  a  voyage  to  the  South  Seas. 
I  say  in  full  of  all  demands  against  the  said  ship- 
owner and  captain.  James  Spittaly  162/.  95.  2d.  Wit- 
ness,  M.  Gaunf 

The  Defendant  admitted  that  he  had  charged  the 
produce  of  the  cargo  with  338  tons  of  casks  at  four 
guineas  per  ton,  and  credited  the  cargo  with  thirty-six 
tons  of  casks,  returned   at  the  average  valuation  by 
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coopers  on  their  arrival.      Amongst  the  charges  set        2829. 
forth  in  the  schedole  were 

S38  tons  of  casks  at  84>5.       -         -  j£'l419  12     0 
si  years'  interest  thereon        -        -     248     8     6 


1668     0  6 
Insurance  on  ^£^1668  at  £s  Ss.   per 

cent.  -  -  -     140     0  0 

Interest  on  premium  -  -  if  24  10  0 


It  was  proved,  by  depositions  on  the  part  of  the 
Plaintifl^  that  about  257  tons  of  casks  were  used  on 
board  the  ship  during  the  voyage  for  the  purposes  of  the 
cargo  obtained  on  such  voyage,  and  about  ten  or  twelve 
tons  of  casks  were  also  used  for  other  purposes  of  the 
ship  and  voyage.  And  that  it  is  usual  and  customary, 
amongst  merchants  and  others  engaged  in  the  South  Sea 
fisheries  and  trade,  to  debit  the  produce  of  the  cargo 
obtained  on  any  such  voyage,  and  as  part  of  the  usual 
and  customary  charges  and  deductions,  with  the  cost 
prices  of  such  quantity  of  casks  only  as  is  actually  used 
for  die  purposes  of  the  voyage ;  and  that  it  was  not 
usual  to  debit  the  produce  of  the  cargo  with  interest 
on  the  prices  of  the  casks,  or  with  the  insurance  of 
them. 

On  the  part  of  the  Defendant,  there  were  depositions 
of  the  surgeon  of  the  vessel,  that  he  (the  surgeon)  was 
present  on  the  3d  June  182S,  when  a  setdement  of  ac* 
counts  relating  to  the  voyage  took  place;  and  that 
upon  that  o<;pasion  the  Defendant  distinctly  stated  to 
the  late  Plaintiff  and  the  other  parties  present,  the 
amount  they  would  each  have  to  receive  for  their  re- 
spective shares  of  the  cargo;  and  explained,  in  a  general 
way,   that  the  cargo,  at  the  market-price  of  the  day, 
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1829.  was  worth  so  much,  and  that  the  dedactions  and  charges 
against  the  proceeds  of  the  cargo  amounted  to  so  much ; 
and  that,  in  computing  the  amount  of  the  share  of  the 
Plaintiff  and  the  rest  of  the  crew,  he  (the  Defendant) 
had  estimated  the  cargo  at  something  above  the  market- 
price  of  oil.  That  Huntpkriesj  the  third  mate,  re- 
fused to  take  the  sum  offered  him  by  the  Defendant 
as  his  share,  but  the  Plaintiff  received  the  sum  of 
162Z.  9s.  Sd.  as  his  share,  and  signed  the  receipt  for 
the  same;  and  the  only  observation  which  he  made 
upon  receiving  the  same  was,  that  he  hoped  the  De- 
fendant would  make  some  addition  to  it,  as  a  gratui^ 
or  remuneration  for  the  Plaintiff^s  having  acted  as  first 
mate  by  reason  of  the  officer  engaged  as  first  mate  not 
having  proceeded  on  the  voyage;  upon  which  the 
Defendant  asked  the  Plaintiff  whether,  after  the  con- 
duct which  he  had  pursued  throughout  the  voyage,  he 
was  not  ashamed  to  make  such  a  claim,  particularly  in 
the  presence  of  the  deponent,  who  had  witnessed  the 
Plaintiff's  irregular  and  unofficerlike  behaviour  through- 
out the  voyage.  That,  upon  this  observation,  the  Plain- 
tiff took  his  money,  namely,  the  sum  of  162/.  95.  5^., 
which  the  Defendant  paid  him,  and  left  the  counting- 
house  with  the  appearance  of  being  extremely  well  satis- 
fied with  the  amount  of  what  he  had  received  from  the 
Defendant;  and  that  the  produced  receipt  was  dated,, 
by  mistake,  in  Mcy  instead  of  June.  And  deponent 
remembered,  that  it  occurred  to  him  on  his  return 
home,  that  he  (deponent)  had  misdated  the  receipt 
which  he  had  drawn  for  the  signature  of  the  Plaintiff 
on  that  occasion. 

Mr.  Bickersletk  and  Mr.  Girdlestone  jun.,  for  the 
Plaintiff  The  ship  went  the  voyage  in  1820,  and  re- 
turned in  1823,  having  a  cargo  of  oil  on  board,  to  which 
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the  Plaintiff  was  entitled  to  a  share.  (They  then  went  1829. 
into  some  ailment  on  the  claim  to  the  share  of  chief 
mate,  which,  having  been  subsequently  given  up,  it  is  un- 
necessary to  detail.)  An  instrument,  which  is  called  a 
receipt  in  full,  is  relied  upon  by  the  other  side  as  a 
complete  discharge;  but,  after  the  Defendant  had  given 
that  receipt,  he  conceived  he  had  not  had  his  share,  and 
demanded  the  accounts.  With  respect  to  the  casks,  the 
owner  stipubted  for  a  charge  for  them;  but  in  the  ac« 
count  he  has  charged  for  338  tons  of  casks,  at  four 
guineas  per  ton,  while  the  real  quantity  used  was  only 
957  tons,  and  he  is  only  entitled  to  charge  to  that  extent. 
Hb  chai^  for  casks  is  1419/.  125.;  he  then  charges 
for  three  and  a  half  years'  interest,  248/.  85.  6d.<,  which 
is  contrary  to  the  custom  of  the  trade.  Not  content 
with  this,  he  has  likewise  charged  for  insurance  on  the 
casks ;  and  the  premium  covers  as  well  the  interest, 
248JL  8s.  6d,f  as  the  price  charged  for  the  casks.  The 
whole  comes  to  this, — that  the  Plaintiff  having  been 
employed  to  navigate  the  ship  to  the  South  Sea  for  a 
certain  share,  and  the  ship  having  returned,  the  owner 
states  the  account  to  the  Plaintiff,  who,  believing  it  to  be 
correct,  received  his  share  accordingly;  but  that  ac- 
count proves  to  have  been  incorrect.  It  is  the  duty 
of  the  owner  to  shew  that  the  accounts  were  fairly  made 
oat.  He  has  piit  in  unjust  charges,  taking  advantage  of 
the  confidence  placed  in  him.  We  claim  for  the 
Plaintiff  a  forty-fifth  share,  according  to  the  ship's 
articles. 

Mr.  Knight  for  the  Defendant  The  Plaintiff  having 
given  up  that  part  of  the  bill  which  claims  an  allowance 
as  chief  mate,  the  bill,  as  to  that  claim,  should  be  dis- 
missed with  costs.  The  costs  of  the  enquiries  on  that 
daim  are  very  great.  The  162/.  95.  5d.  was  paid  to  the 
Plaintiff  when  he  signed  the  receipt     Now,  the  Plain^ 
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1829*  tiff  was  not  a  common  sailor,  and  was  competent  to 

-   T  ^  enquire  into  the  accounts ;  and  if  a  man  who  has  know- 

V.  ledge  of  the  subject  chooses  to  settle  an  account,  can  he 

Smith.  afterwards  complain  ?         ^ 

7%^  Master  of  the  Rolls.  Upon  the  return  of  the 
ship,  the  Defendant  settled  with  the  Plaintifi^  on  the 
ground  that  he  was  entitled  to  a  forty-fifth  share,  and 
that  is  conclusive  as  to  the  share  the  Plaintiff  was  en* 
titled  to.  The  bill  cannot  be  maintained  on  behalf  of 
the  Plaintiff  and  all  others  of  tlie  crew,  there  being  no 
case  made  for  the  others.  The  bill  is  reduced  to  a  bill 
by  the  individual ;  and  the  account  having  been  settled 
upon  the  ground  that  only  the  proper  deductions  ha4 
been  made,  the  question  is,  Whether  the  Defendant  was 
warranted  to  make  the  deductions  he  has  made  ? 

Refer  it  to  the  Master  to  enquire,  whether  the  charges 
made  for  casks,  interest,  premiums  for  insurance,  and 
provisions,  are  usual  and  customary  charges  in  the  trade 
of  the  South  Sea  whale-fishery,  to  be  charged  against  the 
produce. 

So  much  of  the  bill  as  claims  the  benefit  of  the  office 
of  chief  mate  to  be  dismissed  with  costs,  reserving  the 
payment  of  costs  and  further  directions. 

The  bill,  also,  to  be  dismissed  as  to  the  others  of  the 
crew. 
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B£l*\inE£N  Westminster 

Hall. 

WILLIAM  COCKLE,  Mariner,  on  behalf  of  Himself,        ^«(y  3. 
and  all  the  other  unsatisfied  Officers  and  Mariners^ 
and  Persons  enlided  under  or  by  virtue  of  the  Arti- 
cles of  Agreement ;  -         -  -  Plaintiffs; 

AND 

MATTHEW  WHITING  and  FRANCIS  WHIT^ 
ING,        -  -  -  -      Defendants. 

^I^HE  Defendants  were  joint  owners  of  the  ship  Eliza"  AccomU. 

"■*    beth :  and,  in  August  1820,  were  about  to  send  her  Settiement. 

to  the  South  Seas  for  spermaceti,  whales,  or  other  pro-  The  master  of 

ducc  of  the  South  SeOy  under  the  command  of  John  ^gj^^  ^® 

Samuel  Parker,  whale-fiflhenr, 

on  behalf  of 
his  owners. 
Articles  of   agreement  were   entered   into   by   and  agrees  with 

between  Parker,  as  such  captain,  and  as  agent  for  and  and  crew,  that 

on  the  behalf  of  the  Defendants,  and  the  officers,  sea-  ^^  ^^^  . 

have  a  speci- 
men, and  others,  then  on  board  the  said  ship,  or  who  fied  part  of 

should  thereafter  enter  on  board  the  said  ship ;  including,  ju^ "^f  ^J^ 
in  such  description,  John  Inkley,  as  the  chief  mate,  and  voyage, 
the  Plaintiff  as  the  then  second  mate  of  the  said  ship  or  the^retum  of* 
vessel,  whereby  the  said  J.  S.  Parker,  in  his  aforesaid  ^e  vessel,  the 

oqpacity  of  agent  for  and  on  behalf  of  the  Defendants,  were  entitled 

to  a  part  of 
the  net  produce,  sell  a  quarter  of  the  cargo  at  SiL  per  ton,  on  their  own  ac« 
count.  The  practice  of  the  trade  is,  on  the  arrival  of  a  vessel,  to  have  the  cargo 
estimated  by  a  ship's  cooper,  and  the  price  fixed  at  that  given  in  the  market  on  the 
arrival  of  the  cargo.  That  mode  was  adopted  in  this  case,  and  the  Plaintiff  being 
apprised  of  it,  settled  accordingly^. 

Held,  that  the  owners  had  no  right  to  sell  a  part  of  the  cargo  on  their  own  account, 
they  being  only  entitled  to  a  share  of  the  produce ;  but  the  Plainti^  having  settled, 
was  too  late  for  relief  in  equity. 

Held,  also,  that  having  settled  upon  the  estimated  quantity,  although  the  cargo 
ultimately  proved  to  amount  to  six  additional  tons,  yet  the  Plaintiff  having  acted 
upon  the  estimate,  he  was  not  entided  to  relief  in  equity. 
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Cockle 

V. 

Whiting. 


bound  or  obliged  himself  to  pay,  or  cause  to  be  paid,  to 
the  officers,  seamen,  and  others,  such  shares  of  the  net 
proceeds  of  the  sales  of  oil,  whalebone,  and  head-matter, 
or  seals,  or  other  animals  or  substances  whatsoever,  the 
produce  of  the  South  Seas,  caught  or  taken  or  obtained 
by  the  said  ship's  company,  after  deducting  the  usual 
charges  and  expences,  as  were  set  opposite  to  their  re- 
spective names  and  seals  affixed  thereto.  And  it  was 
thereby  further  agreed,  that  John  Samuel  Parker^  as  the 
captain  of  the  ship,  should  receive  one  twelfth  lay  or 
share  of  the  profits  of  the  homeward  voyage,  and  John 
Inkley  should  receive  one  fortieth  lay  or  share^  and 
Plaintiff  one  sixtieth  lay  or  share  thereof^  and  that  sacb 
other  persons  who  composed  the  remainder  of  said 
crew  should  also  receive  the  other  shares  or  proportions 
therein  mentioned.  The  bill  stated,  that  this  agreement 
was  in  possession  of  the  Defendant,  who  refused  to  pro- 
duce it.  The  ship  sailed  in  Augtist  1S20 ;  and  returned 
in  Nooember  182S,  when  the  vessel  arrived  in  the  port 
of  London  J  with  266  tons  and  165  gallons  of  oil.  The 
bill  charged,  that,  on  the  arrival  of  the  ship  in  Londonj 
the  Plaintiff  and  crew  were  in  very  necessitous  circum- 
stances ;  and  Plaintiff  was  prevailed  upon  by  Messrs. 
Moses  and  Levii  the  agents  of  the  Defendants,  to  accept 
and  take  the  sum  of  41/.  in  full  of  145/.,  and  to  sign 
some  memorandum  or  paper-writing,  purporting,  as  it  is 
alleged,  to  be  a  receipt  for  the  same;  and  further 
charged,  that  Defendant  settled  with  Plaintiff  and  the 
rest  of  the  crew  at  42/.  per  ton,  as  the  then  market-price 
of  the  said  oil,  and  actually  charged  the  discount  to  the 
crew  for  prompt  payment  at  such  price :  whereas 
Plaintiff  had  since  discovered,  as  the  fact  was,  that, 
whilst  the  ship  was  out  at  sea,  the  Defendant  had 
actually  sold,  or  contracted  or  agreed  to  sell,  to  some 
person  or  persons  unknown  to  Plaintiff,  a  considerable 
part,  amounting  to  one  fourth  or  thereabouts,  of  the  said 
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caif;o^  at    522.  per  ton,  and  that  such  lastrmentioned        1829. 
contract  bad  since  been  carried  into  execution,  and  that 
the  purchase-money  bad  been  actually  paid  or  secured 
to  be  paid  under  the  same,  or  otherwise  that  such  con- 
tract was  about  forthwith  to  be  carried  into  execution, 
and  the  money  about  to  be  paid  under  the  same ;  and 
Phiintiff  therefore   charged,    that    he    and    the    rest 
of  the  crew  ought  to  have  been  permitted  to  have  had  a 
share  in  the  benefit  of  such  contract,   and   that  the 
Defendants  were  guilty  of  a  firaud  in  suppressing  from 
Plaintiff  and  the  rest  of  the  crew,  the  &ct  that  they  had 
sold  such  one  fourth  of  the  said  cargo  as  aforesaid  at 
5S/.  per  ton,  and  in  not  allowing  them  the  full  benefit 
of  such  contract ;  and  that  the  Defendants  ought  there- 
fere,  then,  to  be  debited  with  such  last-mentioned  one 
fourth  part  of  the  oil  at  the  aforesaid  rate  of  62L  per 
ton,  and  with  the  remaining  three  fourths  of  the  cargo 
of  oil  at  the  rate  of  42/.  per  ton,  being  the  price  at  which 
they  had  admitted  they  actually  sold  such  remainmg 
three  fenrths  of  such  cargo.      And  Plaintiff  further 
charged,  that  although  the  Defendant  then  pretended, 
and  still  did  pretend,  that  the  gross  produce  of  the 
cargo,  after  allowing  discount,  computing  the  same  at 
4/2L  per  ton,  amounted  only  to  10,6472*;  yet  Plaintiff 
charged,  that  the  Defendants  on  or  about  the  10th  of 
March  1824,  made  out  and  delivered,  or  caused  to  be 
made  out  and  delivered,  to  J.  S.  Parker j  as  captain  of  the 
ship,  a  certain  account  in  writing,  entided  ^  Statement 
of  the  cargo  and  charges  thereon  ship  Elizabeths'^  and 
that  in  such  account  they  gave  him  credit  for  266  tons 
and  165  gallons  of  oil,  which  in  &ct,  as  Plaintiff  charged, 
comprised  the  real  quantity  of  the  cargo.     And  Plaintiff 
further  charged,  that  the  Defendants,  or  their  agents,  in 
such  account  gave  credit  for  the  whole  cargo  of  oil  at 
41/*  105.  per  ton ;  and  that,  taking  the  same  at  the  last- 
mentioned  rate,  they  acknowledged  and  admitted,  by 
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1829.        such  Iii8t-iiientioiied  account,  that  the  gross  proceeds  of 
J  '  the  oil  amounted  to  11,066/.  35.  4rf.,  exceeding  by  the 

V.  sum  oi  4fl9L  3s.  ^  the  amount  of  the  gross  proceeds 

for  which  they  gave  Plaintiff  credit,  although  they 
allowed  such  oil  to  Plaintiff  after  the  rate  of  42/.  per  ton. 
And  further  diarged,  that  «7.  S.  Parker  insisted  by  him- 
self or  his  agents,  afler  the  receipt  of  the  account,  that 
Defendants  should  credit  him  with  one  fourth  of  the  oil 
which  had  been  sold  by  them  as  aforesaid,  during  the 
time  the  said  ship  was  absent  on  her  said  voyage,  after 
the  aforesaid  rate  of  52/.  per  ton,  and  that  the  De- 
fendants ultimately  acceded  thereto,  and  did,  in  fact, 
settle  with  «7.  5.  Parker  as  such  captain  of  the  ship,  and 
pay  him  for  one  quarter  of  the  cargo  of  oil,  comprising 
^  tons  and  250  gallons,  at  and  after  the  rate  of  52/.  per 
too.  And  further  charged,  that  Defendants,  having  so 
settled  with  and  paid  the  captain  after  such  rate,  were 
bound  to  pay  Plaintiff  and  the  other  unsatisfied  part  of 
the  crew  in  like  manner,  after  the  rate  of  52/.  per  ton  for 
one  quarter  of  the  oil,  but  that  they  refused  to  do  so. 

.  Plaintiff  further  charged,  that  the  settlement  with  him 
ought  to  be  declared  null  and  void,  and  that  the  Defend* 
ants  ought  to  set  forth  the  accounts ;  and  the  bill  prayed 
for  an  account  of  the  dealings  and  transactions  of  the 
voyage,  and  of  the  monies  arising  from  the  sale  of  the 
cargo,  and  sums  of  money  expended ;  that  the  former 
settlement  might  be  set  aside ;  that  one  quarter  part  of 
the  cargo  ought  to  be  accounted  for  at  52/.  per  ton,  and 
pajrment  made  to  Plaintiff  and  the  rest  of  the  crew  of 
what  should  appear  to  be  due  to  them  respectively. 

The  Defendants,  by  their  answer,  admitted  the  agree* 
ment  in  substance,  and  said  that  it  was  agreed  and 
understood  that  the  agreement,  for  engaging  the  Plaintiff 
and  the  other  persons  forming  the  crew  of  the  ship  for 
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the  voyage,  wa$  to  be  in  all  other  respects  upon  the 
terms  and  conditions  which  were  usual  and  customary 
in  Souik  Sea  voyages.     The  Defendants  admits  the 
articles  to  be  in  their  possession,  and  they  admitted  that 
the  ship  arrived  in  the  port  of  London  as  mentioned  ja 
the  bill,  having  on  board  a  cargo  of  oil,  the  produce  of 
the  voyage,  the  quantity  of  which,  as  it  eventually  apr 
peared,  was  266  tons  and  165  gallons.    The  Defendants 
further  said,  that,  during  the  absence  of  the  ship  on 
the  voyage,  they  became  desirpus  of  selling  a  part  of 
the  cargo  expected  to  be  brought  back  in  the  ship ;  but 
inasmuch  as  they  considered  that  it  would  not  be  right 
or  advisable  to  speculate  with  the  proportion  of  the 
cargo  to  which  the  officers  and  seamen  of  the  ship  wore 
entitled,  especially  as  the  price  of  oil  had  &llen  about 
^OL  per  ton  since  the  sailing  of  the  ship  on  her  voyage^ 
and  had  become  lower  than  it  had  been  for  many  years, 
and  the  officers  and  crew  might,  in  the  event  of  the 
price  rising  be  dissatisfied  with  such  sale  by  antici*^ 
pation,  they  determined  to  sell  one  fourth  part  only  of 
the  expected  cargo  as  a  part  of  their  own  share  or  pro* 
portion  thereof;  and  they  accordingly,  some  time  before 
the  arrival  of  the  ship^  sold  such  one  fourth  part  of  the 
expected  cargo  at  the  price  of  621.  per  ton,  to  be  paid 
in  bills  of  exchange  at  four  months,  or  in  money,  de- 
ducting 2^  per  cent  discount,   at  the   option  of  the 
buyers,  at  the  end  of  fourteen  days  after  landing  at  the 
seller's  wharf;  and  such  was  considered,  and  was  in  De- 
finidants'  instructions  to  the  broker^  employed  to  effect 
the  sale  expressly  stated,  to  be  made  on  their  own  ac* 
count  only,  and  as  affecting  their  own  share  of  the  cargo 
only ;  iMid  in  case  the  price  of  oil  had  risen  between 
the  time  of  the  sale  and  the  arrival  of  the  ship,  the  De<* 
fendants  alone  would  have  borne  the  losa  arising  from 
such  sale.     And  the  Defendants  further  answered,  that 
it  had  become  customary  for  the  owners,  of  such  v^sels. 
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ld29.  with  the  assent  of  the  officers  and  seamen,  to  take  the 
cargoes  at  the  market-price  at  the  time  of  the  arrival  of 
the  ships,  and  afterwards  to  sell  the  same  on  their  own 
account ;  and  that,  shortly  after  the  arrival  of  the  ship, 
Messrs.  Moses  and  Letn/j — who  were  generally  appointed 
to  settle  the  accounts  between  the  owners  and  the  offi- 
cers and. crews  of  ships  engaged  in  the  southern  whale- 
fishery  in  respect  of  the  cargoes,  and  who  were  ap- 
pointed the  agents  of  Defendants  for  the  like  purpose 
with  respect  to  the  cargo  brought  home  by  the  ship 
Elizabeth,  —  did,  according  to  such  custom  or  practice, 
make  out  an  account  of  the  net  value  of  the  cargo,  and 
of  the  shares  thereof  belonging  to  or  due  to  the  several 
<^cers  and  seamen.  And  Mr.  Deacon^  the  cooper,  who 
was  employed  to  ascertain  the  quantity  of  oil  brought 
home  by  the  vessel,  and  who  was  a  person  of  great 
skill,  experience,  and  respectability  in  his  business, 
having  reported  the  same  to  amount  to  260  tons, 
(after  making  by  computation  such  allowances  and  de- 
ductions as  were  customary  on  the  sale  of  such  cargoes,) 
the  cargo  was  estimated  at  that  quantity,  and  the  market- 
price  of  such  oil  then  being  estimated  or  taken  in  the 
account  at  the  rate  of  42/.  per  ton,  and  a  deduction  of 
2^  per  cent,  made  therefrom  on  account  of  the  discount 
for  money  on  the  amount  of  the  price  of  the  oil,  and 
the  other  usual  charges  and  expences  were  also  de- 
ducted from  the  same;  and  Defendants  added,  that 
Moses  and  Levy  had  settled  accounts  with  the  remainder 
of  the  crew  in  like  manner,  and  that  they  had  sold  the 
remainder  of  the  cargo  at  41/.  105.  per  ton;  they  denied 
that  the  Plaintiff  was  pressed  for  money,  and  also  all 
fraud ;  and  they  alleged  that  oil  varied  in  quantity  ac- 
conling  to  the  state  of  the  atmosphere.  The  Defendants 
also  said,  that  after  the  settlement  the  Plaintiff  called 
on  them,  and  asked  to  be  allowed  something  for  having 
acted  as  chief  mate ;  when  the  sale  of  a  quarter  part  of 
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the  cai^,  previous  to  the  arriyal  of  the  vessel,  was  men-       1 829. 

tioned,  and  Plaintiff  said  he  was  satisfied :    Defend-  \„  '  "- 
ants  at  the  same  time  making  him  a  present  of  5L  for  «, 

having  acted  for  some  time  as  chief  mate,  and  upon  the  ^^^'"^^^ 
understanding  that  all  accounts  were  settled,  and  that 
the  Plaintiff  should  make  no  further  claim. 

There  were  depositions  on  the  part  of  the  Defendants 
proving  the  correctness  of  the  account,  and  that  42/.  per 
ton  was  beyond  the  then  price  of  oil,  and  that  Plaintiff 
inspected  the  accounts,  and  appeared  quite  satisfied 
therewith.  , 

Mr.  Bickersteih  and  Mr.  PhiUimore^  for  the  Plaintiff. 
By  the  contract,  the  Plaintiff  as  second  mate,  was  enti- 
tled to  a  sixtieth  share.  In  the  accounts  made  out  by 
Messrs.  Moses  and  Lmfj  the  proceeds  were  stated  at  less 
than  they  really  were.  The  Plaintiff  and  crew  were 
settled  with  only  for  260  tons,  and  those  at  42iL  per 
ton :  in  fiurt,  the  quantity  was  greater;  and  a  fourth  part 
rf  the  cargo  had  been  sold,  before  the  vessel  arrived,  at 
52/.  per  ton.  The  Defendants  allege,  that  it  was  their 
own  share  as  owners  which  they  sold;  but  we  contend 
that  they  had  no  right  to  sell  a  portion  for  themselves. 
It  is  true,  that  when  the  vessel  arrived  the  oil  was  only 
worth  42/.  per  ton.  The  real  quantity  was  six  tons 
more  than  was  accounted  for,  and  a  reason  assigned  for 
this  by  the  defendants  is,  that  the  quantity  of  oil  is 
afiected  by  the  weather;  but  the  crew  are  entitied  to 
their  shares  on  the  quantity  sold,  and  the  money  at 
which  the  cargo  has  been  actually  sold.  The  Plaintiff 
has  not  received  his  part,  for  he  b  entitied  to  a  share  of 
all  thecaigo. 

The  Master  rf  the  Rolls.  The  Defendants  have 
clearly  acted  by  mistake ;  for  they  were  not  entitied  to  a 
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1829.       part  of  the  cargo^  but  only  to  a  part  of  the  produce^ 

P^"  and  they  are  bound  to  account  for  the  whole  produce, 

V.  and  are  not  entitled  to  any  advantages ;  but  it  appears 

^^'"^^-     that  the  mode  of  dealing  had  been  stated  to  the  Plaintifi; 

and  he  settled'  accordingly.    It  is  much  too  late  for  the 

Plaintiffnow  to  come  into  equity  for  relief.  With  respect 

to  the  quantity  of  oil,  it  appears  to  be  the  custom  for 

the  cooper  to  estimate  it.   That  estimate  in  this  case  was 

860  tons,  and  it  was  so  stated  to  the  Plaintiff:  it  tttrned 

ciDt  to  be  seven  tons  more,  but  it  might  have  been  seven 

tons  less ;  the  Plaintiff  accepted  and  acted  upon  the 

estimate.     It  is  too  late  now  for  the  Plaintiff  and  crew 

to  come  into  equity,'  when  they  find  they  have  made  an 

unprofitable  speculation.     The  bOl  must,  therefore,  be 

cfismissed,  and  with  costs* 

Mr.  Knightf  then  referring  to  the  unnecessary  state- 
ments in  the  bill,  and  the  great  expences  which  bad 
been  incurred  by  enquiries  rendered  necessary  by  those 
statements,  called  upon  the  Court  to  fix  the  costs  upon 
the  Plaintiff's  solicitor,  it  being  sworn  in  the  answer 
diat  the  Plaintiff  had  declared  that  the  solicitors  had  in* 
demnified  him  against  the  expences  of  the  suit ;  and  in 
an  affidavit  im  a  former  proceeding,  it  was  imputed  to 
the  Plaintiff^s  solicitors  that  they  were  to  indemnify  the 
Plaintiff  in  costs. 

The  Mabtbb,  of  the  Rolls  said  he  could  not  entertain 
it  in  that  way  —  a  petition  must  be  presented. 
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1829. 


BETWEEN  WesTMINSTEE 

Hall. 

The   Earl  of  WINCHELSEA   and  VAUGHAN,      Monday, 
Bart,        ...  -        Plaintifls,  •^*^*^- 

AND 

ELEANOR  GARRETTY  and  Others,    Defendants  ; 

AND  BETWEEN 

HENRIETTA  BELLINDEN  and  Others,  Plaintiffs, 

AND 

VAUGHAN,  Bart,  and  Earl  of  WINCHELSEA, 

Defendants ; 

AND  BETWEEN 

VAUGHAN,  Bart,  -  -  Plaintiff, 

AND 

ELEANOR  GARRETTY  and  Others,    Defendants. 


^Ij^HIS  cause  came  on  upon  exceptions :  the  first  cause  Bondi 

"*■    was  for  establishing  the  will,  and  taking  the  ac-  ^^^^^^^!f* 

counts  of  the  personal  estate  of  Lady  Essex  Ker ;  and  ^' 

the  second  cause  was  by  a  cross-bill,  stating  that  Lady  Two  ladies 

Mary  Ker  and  Lady  Essex  Ker  were  in  their  lifetime,  as  |o  ooo^  of 

co-heiresses,  seised  of  lands  in  Scotland  j  and  that  they  ^^^  and  Co. 

J   on  the  bond 
jointly  and  severally  had  contracted  various  debts,  and  of  themselves 

given  several  securities  for  the  payment  of  some  such  ®"^  G.N.; 

debts  to  a  considerable  amount ;   and,  amongst  other  bond  for 

such  securities,   they  executed   and  gave  a  joint  and  the  same  date 

several  bond  under  their  hands  and  seals  to  one  George  to  G.N,    A 

NichoUSf  for  securing  the  payment  of  the  sum  of  12,000/.  arisen,  whe- ' 

and  interest,  at  5  per  cent,  per  annum ;  and  a  joint  and  ''^^r^^,^^ 

several  bond  to  Thomas  CouttSj  Esq.,  and  others,  his  nityyoragift 

forservicei^ 
or  otherwise,  the  Court  directed  issues  to  be  tried  before  a  jiuy. 
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1829.  partners,  for  securing  the  payment  of  the  sum  of  6000J1 

The  Earl  of  (^^^^^  ^^  afterwards  found  to  be  IO9OOO/.)  and  interest 

WiNCHBLSBA  at  the  rate  aforesaid ;   both  of  which  bonds  were  ex- 

Ga&bbttt.  ^uted  in  England^  in  the  usual  form  of  English  bonds. 

George  NichoUs  claimed  the  bond  giren  to  him  before 
the  Master,  and  a  reference  was  made  to  enquire  into  the 
consideration  of  it ;  in  which  he  was  examined,  and  the 
Master's  Report  set  forth  thatexamination  at  considerable 
length,  the  material  parts  of  which  will  be  found  in  the  ar- 
guments of  counsel ;  and  found  that  Lady  Essex  Ker^  the 
testatrix  in  the  pleadings  in  this  cause  named,  employed 
for  many  years  previous  to  her  death  Messrs.  Coutts  and 
Co.  as  her  bankers ;  that  the  said  George  Nichotts  was 
also  for  many  years  previous  to  her  death  the  confi- 
dential friend  and  adviser  of  Lady  Essex  Ker^  and  in  the 
habit  of  raising  money  to  supply  her  occasions  by  pro- 
curing advances  from  Messrs.  Coutts  and  Co.,  upon 
joining  in  notes  and  other  securities  with  the  testatrix 
and  with  Lady  Maty  Ker^  her  sister;  that  in  the  month 
of  February  181S,  a  sum  of  2000/.  was  borrowed  from 
Messrs.  Coutts  and  Co.  by  Lady  Essex  Ker^  and  for 
which  sum  George  NichoUs  joined  in  a  bond,  bearing 
date  the  8th  February  18 IS,  as  a  security  for  the  pay- 
ment thereof;  that  in  the  month  of  July  1815,  Lady 
Essex  Ker,  the  testatrix,  having  occasion  for  a  further 
loan,  applied  to  Messrs.  Coutts  and  Co.,  through  the 
agency  of  George  NichoUs^  to  advance  her  and  her  sister. 
Lady  Mary  Ker^  the  sum  of  10,000/.;  and  which  they 
agreed  to  do^  on  having  the  bond  of  Ladies  Essex  and 
MaryKer^  and  George  NichoUs j  as  their  surety  to  secure 
the  repayment  thereof;  and  accordingly  the  bond  stated 
in  the  charge  of  George  NichoUs  and  Messrs.  Coutts  and 
Co.,  bearing  date  the  1 5th  day  of  July  1815,  was  given 
to  them.  And  after  paying  themselves  the  amount  of 
all  previous  securities  which  had  been  given  to  them,  the 
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balance  of  the   10,000^  was   placed   by  them  to  the        1829. 
separate  accounts  of  Lady  Essex  Ker  and  Lady  Mary    xhe^Earl  of 
Ker^  in  the  proportions  each  party  was  entitled  to.   That   Winchelsea 
on  the  15th  July  1815,  the  testatrix  and  Lady  Mary    q^j^J^cxtt. 
Ker  gave  to   George  Nicholls  the  bond   stated   in  his 
charge,  and  in  the  charge  of  Messrs.  CouUs  and  Co.  for 
securing  the  sum  of  12,000/.  and  interest     That,  at  the 
time  such  last-mentioned  bond  was  given,  Messrs.  Bar* 
day  and  Moore  of  Lincoln* s  Inn  were  the  solicitors  of  the 
ladies;  and,  upon  inspection  of  their  bills,  it  did  not 
appear   that  they  were   consulted,   nor  was  any  pro* 
fesaional  person  present  when  the  same  was  executed. 
The  Plaintiff  had,  therefore,  submitted  to  the  Master, 
that  such   last^mentioned   bond  was  given  to  George 
Nicholls  as  an  indemnity  to  him  against  his  liability  to 
pay  to  Messrs.  Coults  and  Co.  the  sum  of  10,000/.,  for 
which  he  had  joined  the  ladies  in  a  bond  to  Messrs. 
Cotdts  and  Co.,  and  for  any  future  sums  that  he  might 
procure  for  them  on  his  responsibility ;  and  that  no  con- 
lideration  was  paid  to  the  obligors  by  George  NicAoUs. 

Several  letters  of  George  Nicholls  were  set  forth  in 
the  Report,  expressive  of  his  personal  inability  to  advance 
money. 

And  the  Master  also  found  that  Lady  Essex  Ker,  in 
and  by  her  last  will  and  testament,  bearing  date  the  7th 
day  of  September  1819,  gave  and  bequeathed  to  George 
Nicholls  the  sum  of  2000/.  in  the  following  words :  —  "To 
myfriend  George  Nicholls,  for  his  services,  I  leave  2000/.;" 
and,  upon  consideration  of  the  examination,  the  letters 
and  the  several  circumstances  thereinbefore  stated,  the 
Master  was  of  opinion,  that  the  bond  under  the  hands 
and  seals  of  The  Right  Honourable  Lady  Essex  Ker, 
and  The  Right  Honourable  Lady  Mary  Ker,  was  not  a 
bond  of  indemnity,  but  was  a  voluntary  bond  given  to 
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1 829.  George  NichoUs  as  a  bounty  by  the  Ladies  Essex  and  Mary 
Th  E  1  f  ^^'^^  without  any  consideration  having  been  paid  or 
WiNCHELSEA    givcn  by  George  NichoUs  for  the  same. 

V, 

Gabretty. 

Sir  R.  W.  Vaugkanj  Bart,  excepted,  that  the  Master 

ought  to  have  certified,  that  the   bond  was  given  to 

George  NichoUs  by  way  of  indemnity  against  payments 

made  and  liabilities  incurred  by  him  on  account  of  Liady 

Essex  Ker  and  Lady  Mary  Ker. 

And  George  Nic/ioUs  excepted,  that  the  Master  ought 
not  to  have  certified  that  the  bond  was  given  to  him 
(Geofge  NichoUs)  as  a  bounty  by  the  ladies,  without  any 
consideration  having  been  paid  or  given  by  George 
NichoUs  for  the  same,  but  ought  to  have  certified  that 
the  same  was  given  to  George  NichoUs  by  the  Ladies 
Essex  and  Mary  Ker  partly  for  services  performed  by 
him  (George  l^icholh\  and  partly  for  money  lent  and 
advanced  by  him  to  the  ladies. 

Mr.  Pemberton  in  support  of  the  first  exception* 
The  Ladies  Ker  became  bound  to  Messrs.  CouUs  for 
1 0,000/.,  on  the  25  th  of  July  1815.  Another  bond  of  the 
same  date  has  been  carried  in :  both  bonds  bear  date  the 
same  day ;  the  latter  to  Mr.  NichoUs  for  12,000/. ;  that 
gentleman  was  a  surety  for  them  to  Messrs  Coutts.  The 
claim  was  resisted  by  the  executors,  they  considering  it 
to  be  a  counter  security  to  Mr.  NichoUs.  A  reference  was 
made  to  the  Master  to  enquire  into  it,  and  an  order  was 
made  that  Mr.  NichoUs  should  be  examined.  The  Master 
has  found  that  the  bond  to  Mr.  NichoUs  was  not  a  bond 
of  indemnity,  but  was  a  bounty  to  Mr.  NichoUs  without 
consideration.  Both  parties  have  excepted  to  this  finding: 
the  executors  against  the  finding  that  it  was  not  in- 
demnity;  and   Mr.   NichoUs  against  its  being  a  gift. 
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Mr.  Nichdla  in  his  examination  has  deposed  to  various        1829. 
payments  made  by  iiim,  that  he  gave  up  the  vouchers    Th  E   1   f 
and  securities  for  monies  due  to  him  when  the  bond  was    Winchelsea 
given  to  him,  and  that  the  Ladies  Ker  meant  by  their  bond    q^h^xty. 
to  satisfy  his  services,  of  which  they  frequently  spoke ; 
and  that  those  ladies  fixed  the  sum  of  12,000/.  them* 
adves,  although  the  sum  of  10,000/.  was  originally  fixed 
upon.     This  appears  to  prove,  that  it  was  meant  to  be 
an  indemnity  for  the  like  sum  for  which  he  was  security 
in  the  bond  to  Messrs.  Coutis.     The  efi*ect  of  the  ex- 
amination appears  to  be,  that  there  was  no  settlement  of 
accounts  when  the  bond  was  given.    Our  belief  is,  that  to 
the  extent  of  10,000/.  it  was  indemnity,  the  remaining 
2000/.  a  gift 

7^  Master  (^the  Rolls.  How  can  this  be  settled 
without  a  jury  ?  In  a  case  of  this  sort,  it  is  right  to  give 
the  parties  an  opportunity  to  proceed  at  law. 

Mr.  Tinney  and  Mr.  Wigram  for  Mr.  Nickolls^s  re- 
pnesentatives.  We  proceeded  at  law  in  Scotland.  Mr. 
NidoBs  is  dead*  Miss  GarreHy,  a  confidential  servant,  is 
dead ;  and  Mr.  Moore  is  dead  :  both  of  them  were  well 
acquainted  with  the  circumstances  of  this  case.  No  fur- 
ther evidence  can  be  produced.  The  evidence  now 
consists  of  Mr.  NichoU^s  examination,  and  some  letters  : 
there  is  now  no  evidence  but  what  is  found  in  the  report. 
Every  person  is  dead  who  knew  any  thing  about  it  We 
admit  that  we  cannot  make  out  any  proof  of  monies  paid ; 
we  contend  that  the  bond  was  given  for  services :  it  has 
no  reference  to  the  bond  to  Coutts  ;  no  presumption  arises 
that  it  was  indemnity,  —  the  only  ground  for  it  is,  that 
both  bonds  are  of  the  same  date.  Mr.  CoiUts  himself  ad- 
vanced Mr.  NichoUs  3000/.  on  this  bond,  which  shows 
his  opinion  to  have  been  that  the  bond  was  a  good  one. 

F  2 


68  CASES  IN  CHANCERY 

1829.  Mr.  Stuart  for  Defendants  in  the  third  suit 

The  Earl  of 

WiNcuELSEA        Mr.  Pepysj  for  persons  interested  in  the  estate  of  the 
GAEBETxy.     ^a<li^  Ker^  pressed  for  an  issue. 

The  Master  of  the  Rolls.  I  know  no  instance  in 
which  a  Court  has  decided  such  a  case  without  a  jury. 
Take  these  issues:  — 

First,  Whether,  at  the  date  of  the  bond,  the  Ladies 
Ker  were  indebted  to  NichoUs  for  services  by  him  per- 
formed or  monies  advanced  ? 

Secondly,  Whether  the  bond  was  an  indemnity  to 
Mr.  NichoUs  for  his  joining  in  the  bond  to  CouttSj  or  in 
respect  of  any  other  engagement  into  which  he  might 
hav«  entered  as  a  surety  for  these  ladies  ? 

Thirdly,  Whether  the  bond  was,  as  to  any  and  what 
part,  intended  as  a  gift  to  Mr.  NichoUs?  The  represent- 
atives of  Mr.  NichoUs  to  be  Plaintiffs  in  the  first  and 
third  issues ;  the  Plaintifis  in  equity  to  be  Plaintiffs  in 
the  second  issue. 

Let  the  jury  indorse  any  special  matter. 
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1829. 


WsSTMINBTEa 

BEEVOR  V.  SIMPSON.  Halu 

June  30. 

T^HE  Plaintiff  being  seised  in  fee  of  a  messuage  or   Vendor  and 
dwelling-house  and  land,  in  August  1 825  contracted  specific  per- 
to  sell  the  same  to  the  Defendant  for  4500/.,  and  to  de-     formance, 
liver  possession  to  the  Defendant  on  the  25th  March  ^'^^^  "^ 

next,  on  payment  of  that  sum.     There  was  nothing  said         

in  the  agreement  with  respect  to  the  vendor  making  a  ^^fchlsed 
title.     The  bill  charged,  that  the  Defendant  had  a  full  land,  left  the 
knowledge  of  the  title ;  and  that  he  entered  into  the  con-  ^f  ^^  f^i*^ ^ 
tract  with  the  Plaintiff  with  the  intention  and  under-  J:'- *"<!  -?•»  w- 
sCanding  that  he  should  take  and  accept  the  title  of  the  partnership. 
Plaintifl^  and  take  a  conveyance  of  the  same  from  her,  J^^y  ^^^^ 
without  requiring  any  other  or  better  title  thereto  to  be  title  can  be 
made  out  by  the  Plaintiff;  and,  as  evidence  thereof,  the  Jlfrchawl^*'^ 
Plaintiff  charged,  that  in  or  about  the  month  of  March  there  ipon. 
1818,  Henry  Beevor,  doctor  of  medicine,  since  deceased^  ^"the\olici- 
hte  husband  of  the  Plaintiff,  being  desirous  of  purchasing  ^>*«  ^^.  & 
the  land  whereon  no  buildtnr;s  then  stood,  and  which  conveyance 

was  then  the  property  of  one  Stephen  Mear,  for  the  pur-  ^  ^  dower. 

A»  uies.  and 

pose  of  building  a  dwelling-house  and  offices  thereon,  his  devisee 

employed  the  Defendant,  who  then  was  and  had  been  fj^p*  ^®  JJ*^' 

for  many  years  previously  thereto,  and  continued  to  be  one  of  the  so- 

till  the  death  of  Doctor  Beevor,  his  solicitor  and  confi-  ^^^  ^^  ^^^ 

dential  friend  and  adviser,  as  his  solicitor  and  agent  in  ^o  ^he  title 

negotiating  such  purchase  on  his  behalf  with   Stephen  months  after- 

Mean  and  in  investiiratinc:  Stephen  Meat's  title  to  the  wards;  in  hb 
'  •  -o        o        -r  J.  .     answer  he  said, 

land.     And  that,  accordingly,  the  Defendant  did  as  his  he  had  no  re- 
collection of 
the  title : 
Held,  that  a  solicitor,  who  has  been  employed  to  advise  on  a  title,  could  not,  on 
porcbasing  it  himself  of  his  client,  set  up  an  objection  to  it,  which  be  did  not  think 
ofany  importance  when  advising  his  pnncipal. 
Decree  for  specific  performance. 
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solicitor  and  agent,  and  on  behalf  of  BeevoTj  investigate 
the  title  of  Stephen  Mear  to  the  land ;  and  thereupon 
advised  him  that  Stephen  Mear  had  a  good  title,  both 
legal  and  equitable  to  the  same,  and  did  not  advise  him 
that  the  legal  estate  therein  was,  as  the  Defendant  had 
since  objected,  in  the  heir  at  law  of  one  Mary  Drink" 
water,  or  that  there  was  any  defect  whatsoever  in  the 
title  of  Stephen  Mear;  and  that  the  conveyance  by  lease 
and  release  was  prepared  by  the  Defendant,  and  to 
which  he  was  himself  a  party,  as  trustee,  for  the  purpose 
of  preventing  the  attachment  of  dower.  That  the  title 
of  Stephen  Mear  was  derived  under  the  will  of  Mary 
Drinkwater,  and  was  the  same  tide  to  which  the  De- 
fendant had  made  an  objection ;  and  that,  in  consequence 
of  such  advice  of  the  Defendant,  Doctor  Beevor  com- 
pleted his  contract,  and  built  a  dwelling-house  and  offices 
at  the  expense  of  2000/. 


The  bill  also  charged  the  following  facts :  —That  the 
Plaintiff  was  the  devisee  of  Doctor  Beevor;  and,  in  enter- 
ing into  the  contract  with  the  Defendant,  she  was  not 
assisted  or  advised  by  any  other  solicitor  but  himself. 

That  on  the  25th  of  October  1825,  the  Defendant  paid 
to  the  Plaintiff  the  sum  of  500/.  in  part  payment,  and 
the  Defendant  never  called  for  an  abstract  till  April 
1826;  and,  afler  the  same  was  delivered  to  him,  he 
agreed  with  the  Plaintiff  for  some  fixtures  in  the  houses 
and  joined  with  her  in  appointing  a  person  to  value 
them.  The  Defendant  never  made  any  objection  to  the 
tide  till  August  1826.  The  prayer  was  for  a  specific 
performance. 


The  Defendant,  by  his  answer,  stated,  that  he  carried 
on  the  business  of  an  attorney  in  partnership  with  Mr. 
William  Rackham ;  and  he  admitted,  that  he  and  his 
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partner  were  employed  by  Doctor  Beevor  as  bis  soli-        1S29. 

citor;  and  althouizb  he  admitted  tbat  tbe  abstract  was       „   '  ' 

®  Beevob 

perused  and   examined  in  their  office  on  the  part  of  v. 

Doctor  Beevor^  yet  he  did  not  recollect  or  believe  that 
he  did  himself  peruse  or  examine  the  same ;  and  if  he 
did  in  fact  do  so,  that  he  had  no  recollection  whatever 
of  the  contents  thereof,  or  of  the  title  of  the  Plaintiff  to 
tbe  premises  in  the  bill  mentioned,  or  any  part  thereof, 
at  the  time  of  his  entering  into  the  agreement.  Never- 
theless, the  Defendant  said,  that  from  the  present  state 
of  the  title,  he  believed  that  it  appeared  by  the  abstract 
received  by  the  Defendant,  that  the  fact  was,  that  a  good 
title  coald  not  be  made  to  the  premises,  or  to  any  part 
or  parts  thereof,  (except  the  premises  purchased  of  one 
Jonathan  Mitchell\  in  consequence  of  the  legal  estate  in 
the  whole  of  such  premises  being  outstanding.  And  the 
Defendant  said,  he  objected  to  the  title,  that  the  legal 
estate  of  such  parts  of  the  premises  as  were  purchased 
of  Stephen  Mear  was  outstanding  in  the  heir  at  law  of 
Mary  Drinkwater^  and  that  he  had  no  recollection  of 
the  Plaintiff's  title  at  the  time  of  his  (Defendant's)  pur- 
chase. And  the  Defendant  admitted,  that  he  was  a 
trustee  of  Heniy  Beeoor  in  the  conveyance  to  the  latter 
for  the  purpose  of  barring  dower ;  and  tbat  the  convey- 
ance was  drawn,  prepared,  settled,  and  approved  dt  the 
house  of  Defendant  and  his  partner,  but  not,  as  the 
Defendant  believed,  by  him,  but  by  his  partner. 

The  other  parts  of  the  bill  were  admitted  in  the  an- 
swer. It  was  also  charged  by  the  bill,  and  admitted  by 
the  answer,  that  the  Defendant  purchased  these  premises 
finr  a  company  which  he  had  joined  for  the  purpose  of 
supplying  the  city  of  Norwich  with  water;  and  that  it 
was  mentioned  in  the  specifications  left  with  the  clerk  of 
the  peace,  preparatory  to  an  act  of  parliament,  that  these 
premises  were  the  property  of  the  company. 
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1829.  Mr.  Bickersteth  and  Mr.  Kinderdey  for  the  Plaintiff 

u  '  The  question  is,  Whether  the  Defendant  is  entitled  to  a 

V.  better  title  than  the  Plaintiff  now  has,  and  in  particular, 

iMFsoK.  ^j^i^  respect  to  the  legal  estate  outstanding  in  the  heir 
at  law  of  Maty  Drinkwater  ?  The  Defendant  has  ad- 
mitted, that  on  the  occasion  of  the  purchase  by  the  late  Mr. 
BeeooTy  the  title  was  passed  through  the  office  in  which 
he  is  a  partner ;  but  he  endeavours  to  escape  from  the 
responsibility  of  it,  by  his  answer,  that  he  did  not  recollect 
that  he  himself  perused  it.  If  this  were  material,  it  was 
well  met  by  an  indisputable  fact,  that  the  Defendant  was 
a  trustee  in  the  conveyance  to  the  several  uses  and 
trusts,  which  conveyancers  introduce  to  prevent  dower 
from  attaching  to  the  land ;  and  this  is  strong  evidence 
that  the  Defendant  was  the  particular  member  of  the 
firm  retained  by  Dr.  Beevor,  and  in  whom  that  gentle- 
man confided.  It  is  clear,  that  when  the  Defendant 
entered  into  the  contract,  he  did  not  intend  to  question 
the  title ;  and,  in  fact,  never  did  until  after  the  time  had 
elapsed  when  he  ought  to  have  completed  his  contract ; 
nor  until  the  Plaintiff  found  it  necessary  to  employ 
another  solicitor,  in  consequence  of  the  delay  of  the 
Defendant  in  carrying  his  contract  into  execution.  The 
Court  cannot  allow  a  solicitor  thus  to  act  The  Defend- 
ant had  accepted  the  title;  since,  in  the  specification 
deposited  with  the  clerk  of  the  peace,  this  property  is 
stated  to  be  the  property  of  the  intended  Norwich  com- 
pany, in  which  he  was  also  a  partner.  That  specula- 
tion, however,  was  not  proceeded  in,  and  the  Defisndant 
now  found  it  convenient  to  disclaim  that  admission*  At 
the  time  of  the  purchase,  the  Defendant  well  knew  that 
Doctor  Beevor  bought  the  land  for  the  express  purpose 
of  building  a  house  upon  it ;  and,  therefore,  it  was  doubly 
wrong  in  the  Defendant,  as  his  solicitor,  to  overlook  an 
objection  to  the  title. 
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.  'Mr.PepjfS  and  Mn  Turner  for  the  Defendant.  One  1829. 
of  the  grounds  relied  on  by  the  Plaintiff,  is  the  Defend- 
ant's situation  in  1818,  when  Dr.  Beevor  purchased  this 
property,  as  to  which  it  is  said,  that  the  Defendant  had 
the  management  of  the  purchase ;  but  the  Defendant  by 
his  answer  has  denied  that  he  had  personally  any  thing 
to  do  with  advising  Dr.  Beevor  to  complete  the  purchase. 
Surely  a  solicitor  is  not  bound  by  all  the  circumstances 
that  have  taken  place  in  the  office  of  himself  and  his 
portner  as.  controlling  his  own  equities.  On  such  a 
principle,  every  counsel  and  solicitor  who  had  advised 
on  a  title  to  property  which  they  might  subsequently 
happen  to  purchase^  must,  themselves,  take  it  on  the 
same  title.  It  was  also  said,  that  the  Defendant  had 
dcme  nothmg  up  to  March  1826;  but,  on  the  other 
hand,  the  Plaintiff  did  nothing,  —  the  purchase  went  on 
as  between  other  parties  until  the  objection  was  dis- 
covered :  to  establish  a  waver  of  it,  there  must  be  actual 
personal  notice. 

The  Master  of  the  Rolls.  The  Defendant  merely 
denies  it  upon  recollection. 

Mr.  Pepys.  But  in  this  case  the  Defendant  had  no 
actual  notice;  and  he  does  not  come  within  the  pro- 
position of  a  man  proceeding  under  a  contract  with  the 
knowledge  of  a  defect.  The  payment  of  part  of  the 
pOTchase-money  is  no  waver  of  title,  and  very  commonly 
occurs.  As  to  the  valuation  of  the  fixtures,  in  purchases 
of  land  when  the  timber  is  to  be  valued,  the  valuation 
goes  on  contemporaneously  with  the  investigation  of  the 
title.  It  is  always  assumed  that  a  vendor  shall  make  a 
good  title;  and  unless  the  Court  shall  be  of  opinion  that 
a  senator,  who  has  been  employed  eight  years  before 
on  the  purchase  by  the  vendor,  is  bound  to  take  a  pur^ 
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chase  without  any  title,  a  decree  will  not  be  made  for 
the  Plaintiff. 

The  Master  of  the  Rolls. 

It  is  not  to  be  endured  in  a  court  of  equity,  that  a 
solicitor  who  has  been  employed  by  a  person  to  advise 
on  the  title  to  a  property,  should,  on  purchasing  the 
same  property  from  his  client,  set  up  an  objection  to  the 
title  which  he  did  not  think  of  any  importance  when 
advising  his  principal.  The  inference  arising  from  the 
Defendant's  answer  is,  that  he  was  consulted,  and  that 
is  supported  by  the  circumstance  of  his  being  a  party 
to  the  conveyance :  it  is  also  to  be  inferred,  that  he  was 
perfectly  acquainted  with  the  title  at  the  time  he  entered 
into  the  contract ;  his  denial  of  recollection  amounts  to 
nothing. 

Decree  for  specific  performance  with  costs. 


Webtminbteb 
Hall. 

Jtdy3. 

Practice, 

The  Court 
will,  on  the 
petition  of  an 
assignee  of 
the  reversion, 
order  the  ac- 
countant-ge- 
neral not  to 
transfer  stock, 
although  the 
petition  has 
not  been 
served  on  the 
assignor. 


SALMON  V. 

IMTR.  ROGERS  for  the  petitioner.  The  prayer  was, 
that  the  Accountant-^General  might  not  transfer 
a  sum  of  stock  without  notice  to  the  petitioner.  The 
petition  stated  an  assignment  of  the  reversion  of  the 
stock  to  the  petitioner,  and  there  was  an  affidavit  of  the 
execution  of  the  deed.  The  petition  had  not  been  served 
pn  the  assignor. 

The  Master  of  the  Rolls  doubted  at  first  whether  he 
CQ.uld  grant  the  order,  unless  the  assignor  were  served ; 
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bat  on  Mr.  Rogers  soggestiiig  that  this  was  merely  to        1829. 
prevent  a  fiind  being  transferred  without  notice,  and  not 
an  application  for  the  fund  itself,  his  Honour  told  him 
he  might  take  the  order. 


DRURY  and  Another  v.  ATKINS  and  Another.       ^"h![|.l"" 

July!. 

rilHE   bill  was   filed  by   persons   interested   in   the  NavyagenU. 

estate  of  the  late   Admiral   Drury  against    the  Cudomt  of 

Defendants,  who  were  merchants  and  navy-agents  in         

London^  for  an  account  of  their  various  receipts  and  By  the  act 

59G.3.  e.lU, 

payments,  as  navy-agents  to  the  Admiral,  or  otherwise,  nayy  agents 
from  1 788 ;  and  the  answer  set  forth  all  these  accounts  "!j,®°2f  *^  ^ 
and  a  long  correspondence,  but,  at  the  hearing,  the  usual  chaise 

complaint  was  reduced  to  two  heads :  —  countsbefore" 

that  act;  and 

AFC  &UO  CD* 

1st,  That  the  Defendants  had  charged  commission  on  ^^^  ^o 
all  the  Admiral's  pay,  whether  received  by  them  or  chaige  corn- 
drawn  for  by  the  Admiral  himself^  and  never  having  full  amount  of 
passed  through   their  hands,   and   also  some  fees   on  E^'^^^ 

passing  accounts.  by  me  money 

actually  pass- 
ing through 
2dly,  That  they  had  received,  on  the  Slst  October  thdr  hands. 

1814,  the  sum  of  4502.  on  account  of  a  policy  of  20,000/.  ^i^  having 

effected    on    captures,    beinir    a    return    premium    on  received  45o(, 

_  as  two  and  a 

18,000/.  at  2^  per  cent,  which  they  did  not  then  give  half  per  cent, 

credit  for  in  their  accounts ;  but  which.  Defendants  con-  i*®?*™®**  P"*- 

mium  on 
18,000/.  in 
1814y  without  bringing  it  to  account  for  many  years,  all^'ng  that  it  awaited  the 
final  adjustment  of  average,  referred  to  the  Master,  to  enquire  whether  he  was  en- 
titled so  to  reuun  it,  according  to  the  usage  and  custom  of  merchants. 


76 


1829. 


CASES  IN  CHANCERY 

tended,  they  held  as  a  sum  which  had  awaited  a  final 
adjustment  of  average,  and  remained  for  some  time  un- 
arranged  with  the  underwriters  thereof. 

Mr.  Bickersteth  and  Mr.  Merivale  for  the  PlaintifEs. 


Mr.  Agar  and  Mr.  Beames  for  the  Defendants. 

With  respect  to  the  first  question,  the  Plaintiff's 
counsel  cited  the  act  31  G.  2.  r.  10.,  by  which  it  is 
declared  unlawful  for  navy-agents  to  charge  more  than 
6(L  in  the  pound  for  receiving  wages,  and  their  trouble 
and  attendance  in  relation  thereto ;  and  the  Defendant's 
counsel  then  produced  the  act  59  G.  S.  c.  111.,  by 
which  the  agent  is  allowed  to  charge  the  6d.  in  the 
pound  on  the  full  amount  of  pay,  and  is  not  limited  to 
the  monies  that  actually  pass  through  his  hands ;  and  by 
which  act,  on  all  accounts  passed  previously  thereto,  it 
is  declared  lawful  for  navy-agents  to  have  made  the 
usual  and  customary  charges  for  passing  such  accounts ; 
and  his  Honour  said,  that  by  that  act  the  conduct  of  the 
Defendants  was  authorized  and  the  point  settled. 

Then  with  respect  to  the  450/.,  which  was  the  only 
remaining  matter  to  be  questioned,  one  of  the  Defendants, 
who  was  present  in  Court,  explained,  that  he  insured 
20,000/.  for  the  Admiral;  that  the  loss  was  a  partial 
loss  on  board  different  ships.  The  money  received  by 
him  was  retained  for  two  purposes :  one  with  respect  to 
the  average ;  the  other,  to  ascertain  that  the  admiral  had 
an  interest  in  the  goods  lost. 

The  Master  of  the  Rolls. 

This  receipt  of  450/.  by  the  Defendants  does  not 
appear  to  have  been  in  their  character  of  navy-agents. 
I  cannot  refuse  the  enquiry.  Whether  they  were  entitled 
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to  retain  the  450/1  received  by  them  in  1814,  according  1829. 
to  the  castom  of  merchants  ?  Dismiss  the  bill  so  far 
as  it  seeks  to  open  the  accounts  generally.  Refer  it 
to  the  Master  to  enquire.  Whether,  according  to  the 
custom  of  agents  or  merchants,  the  Defendants  were 
entitled  to  retain  the  sura  of  450/.  from  1814,  when  re- 
ceived, without  bringing  it  to  account  until  the  averages 
were  settled  or  compromised  ?  with  liberty  to  state  special 


DEVEY  V.  PEACK  ^TJT" 

Jufy  10. 

pRANCIS  PEACE  by  his  will  devised  his  real  estate  wia. 

unto  his  brother  William  Peaccj  his  executors,  ad-  Death  oftnu^ 
ministrators,  and  assigns,  for  the  term  of  2000  years,      toJ^Me^ 
apcm  trust  to  raise  a  sum  of  4000/.,  and  as  therein  men-      <i"i^« 
tioned,  and  subject  thereto,  as  to  one  moiety  to  Thomas  ^^^^"^* 
Peace  for  life,  remainder  to  trustees  during  his  life,  to  Where  a  sole 
preserve  contingent  remainders,  with  remainder  to  the  wUL  towhom 
ddest  son,  &c  of  Thomas  Peace^  who  should  be  living  &  term  of 
at  his  death,  upon  his  attaining  the  age  of  twenty-one,  devised,  die 

with  remainders  over  in  case  there  should  be  no  son,  or,  if  *"  ^^^.^5^ 

tors  lifetiiD^ 

any,  he  should  not  attain  that  age.    The  other  moiety  was  the  Court  will 

limited  to  George  Peace  in  like  manner.     WilUam  Peace  J^^J  ^  ^« 

died  in  the  testator's  lifetime.  point  a  new 

trustee,  and  to 
settle  and  ap- 

Thamm  Peace  had  no  issue,   and  the  children  of  P^^^^  ^^  ^  . 
--  ^  11        ,  demise  for  the 

%3eorge  Peace  were  all  under  age.  like  term. 

The  prayer  of  the  bill  was,  that  the  trusts  of  the 
term  might  be  carried  into  execution,  and  that  a  trustee 
m%ht  be  appointed  in  the  place  of  JVUliam  Peace. 
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1829.  The  expediency  of  raising  the  monies  provided  for 

by  the  term  was  acquiesced  in  by  all  the  counsel,  and 
the  only  question  was,  how  it  should  be  accomplished. 

Mr.  Knightj  for  the  Plaintiff,  suggested  that  the  tenant 
for  life  and  trustees  should  join  for  this  purpose  in 
destroying  contingent  remainders. 

The  Master  of  the  Rolls.  Refer  it  to  the  Master 
to  appoint  a  new  trustee,  and  to  approve  of  a  dembe  or 
lease  for  a  term  of  2000  years,  for  the  like  purposes  as 
in  the  wiU. 

Only  one  trustee  having  been  appointed  by  the  will, 
the  Master  will  only  have  to  name  one. 
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1829. 


COLLYER  V.  BURNETT.  Rolls. 

July  10. 

IMTR.  C APRON  for  the    petitioner.     The   testator  Foreign  cha- 

gave  9000/.  stock,  and  a  sum  of  long  annuities,      '^^ 

to  his  children,  and,  in  an  event  which  happened,  to  the  jhe  Court 

rector  and  parishioners  of  the  parish  of  Lesboumei  in  ^^^^^  *  ^®: 

*^  ^  ^  gacy  to  a  fo- 

Ireland.     It  is  stated  in  the  Master's  report,  that  the  reign  charity 

event  had  happened ;  and  that,  by  an  act  of  the  Irish  J^^^.  ^j^  ^^ 

parliament  (a),   certain   commissioners  were   appointed  not  administer 

for   the  administration  of  charitable  funds  in  Ireland^  foreign  chap 

and   that  this  bequest  came  within  their  jurisdiction.  "^' 

.  Legacies  to 

This  being  a  foreign  charity,  the  Court  would  not  ad-  charities  in 

minister  the  funds,  but  leave  that  duty  to  the  persons  to  adBS^stored 

whom  the  same  was  to  be  paid.  b^  commis- 
sioners chere^ 
under  an  act 

The  Master  of  the  Rolls  ordered  the  stock  and  o^  the  IrM 

annuities  to  be  sold,  and  the  produce  to  be  paid  to  the 

commissioners. 


(a)  The  act  referred  to  is  the  40  G.  5.  c.  75.,  and  the  proceedings 
under  it  have  lately  been  noticed  in  the  report  of  a  committee  of 
the  House  of  Commons  on  the  Iriih  miscellaneous  estimates;  and 
it  appears,  that,  since  1802,  the  commissioners  have  recovered  sums 
bdonging  to  various  charities  which  had  been  diverted  from  their 
proper  purpose,  to  the  amount  of  839,707/.  17«.  10</.,  and  permanent 
annuities  to  the  amount  of  5855/.  6«.  9d,  per  annum^ 


Kote. — A  similar  order,  to  the  extent  of  the  dividends  only,  seems 
to  have  been  made  in  the  AUomey'GreneralY,L€pine(2  Swantt,  181.), 
with  respect  to  a  charity  in  Scotland ;  but  a  reason  assigned  there 
was,  that  the  courts  in  that  country  had  jurisdiction  to  direct  the 
establishment  of  the  proper  charity.  In  the  recent  case  of  Emery 
?.  Hill{\  Run.  1 12.)>  "^^^  Giffordy  Master  of  the  Rolls,  directed  the 
transfer  of  the  stock  to  the  trustees  of  a  ScaUh  charity,  on  the  general 
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BUBNETT. 


principle  stated  by  Mr.  Capron,  See,  also,  the  case  of  Minel  y. 
VvlUamtf  (given  by  Mr.  Russe/l  in  a  note  to  the  case  of  Emery  ▼. 
HUiy  The  Provost  of  Edinburgh  v.  Aubrey.  {Amb,  836.)  The  mort- 
main statute  9  G.  2.  c,  36.,  it  has  been  decided,  does  not  extend  to 
money  given  to  Scotch  charities  to  be  invested  in  land  in  that  coun- 
try. («) 


(a)  OUphant  v.  Hendrie,  I  B.C.CSli,  MacknUosh  v.  Tounuend, 
16  Vei,  330.  See,  also,  Campbell  v.  The  Earl  of  Radnor,  \  Bro. 
C.  C.  271.     Curtis  V.  HutUm,  14  Ves.  537.  and  19  Ves.  309. 


Rolls. 
Jtt^l7. 


BASS  V.  CLIVLEY,  Widow. 


Cotti. 


Coniraetfbr  a   raiHE  bill  states,  that  the  Defendant,  being  in  want  of 

loon*  m 

money,  directed  William  Oliver  to  apply  to  the 
Plaintiff  for  the  loan  of  SOOO/.,  which  the  Plaintiff  agreed 
leod^^^sooo^  to  lend  for  five  years,  at  lawful  interest,  on  having  a 
on  mortgue  sufficient  and  valid  mortgage  of  five  leasehold  houses ; 
houses  and  &°d  ^^  Plaintiff  paid  him  600/.,  when  Oliver ^  as  such 
iw>t  to  call  for  agent,  deposited  with  the  Plaintiff  one  of  the  leases,  and 
the  lessor,  and  signed  a  memorandum  in  writing,  declaring  that  he  bad 
in  mu^  He  '^ceived  that  sum  for  the  Defendant,  and  that  he  had 
then  calls  for  deposited  the  lease  for  securing  the  repayment  thereof 
title  and  files  ^^  interest ;  the  remainder  was  to  be  advanced  to  him 
A.^I^>P^  as  soon  as  the  necessary  securities  should  be  prepared ; 
ance,  or  sale     but  the  Defendant  had  refused  to  shew  her  lessor's  title. 

The  bill  prayed,  that  the  Defendant  might  be  decreed 
to  perform  the  agreement,  and  to  accept  or  receive  the 
sum   of  SOOO/.,   which   the  Plaintiff  was  willing  and 

offered  to  advance,  on  having  the  whole  of  the  principal 
entitled  to  the  j  u  ^  !•       ^    .^i_ 

title,  but  only    ^^^1™  secured  by  mortgage,  accordmg  to  the  agreement ; 

toa specific      q^  that  an  account  might  be  taken  of  what  was  due  to 

of  the  con-       the  Plaintiff  for  principal  and  interest  on  the  600/. ;  and 

tractsBS  . 

proved;  and  that  the  Plainti£^  not  obtaining  the  decree  he  asked,  shall  pay  the  costs. 


ofthe  pro- 
perty to  repay 
liim  the  600^ 
and  interest : 
Held,  that 
he  was  not 
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that  the  Defendant  might  be  decreed  to  pay  what,  on  1829- 
taking  the  account,  should  be  found  to  be  due  to  him 
thereon ;  or  that  the  lease  or  leasehold  premises  might 
be  sold,  and  the  money  to  arise  from  the  sale,  or  a  com- 
petent part  thereof,  applied  in  discharge  of  the  600/. 
and  interest ;  or  that  the  Defendant  might  be  decreed 
to  make  and  execute  to  the  Plaintiff,  and  to  procure  all 
proper  parties  to  join  in  making  and  executing  to  him,  a 
good  and  effectual  assignment  of  the  leasehold  premises, 
by  way  of  mortgage,  for  securing  to  the  Plaintiff  the  re- 
payment, with  interest,  of  the  principal  sum  of  600/. 

The  Defendant,  by  her  answer,  said,  that  the  com- 
plmnant  had  agreed  to  lend  and  advance  to  her  the 
whole  of  the  3000/.  for  five  years,  at  the  rate  of  5  per 
cent,  per  annum,  on  the  security  of  the  leasehold  houses 
and  premises,  it  being  at  that  time,  or  previously  thereto, 
distinctly  stated  to  the  complainant  by  WiUiam  Oliver ^ 
and  agreed  to  by  the  complainant,  that  the  complainant 
oonld  not  inspect  the  lessor's  title  to  the  same ;  and  that 
the  complainant  expressly  agreed  to  waive  whatever  right 
be  might  otherwise  have  had  to  such  an  inspection; 
and  that  he  would  lend  and  advance  to  the  Defendant 
the  snm  of  3000/.  upon  the  security  of  her  title  as  lessee 
thereof  only.  And  she  further  said,  that  her  solicitors 
took  all  the  necessary  steps  for  evidencing  her  title  to 
the  leasehold  houses,  and  did  every  thing  that  was 
requisite  for  establishing  the  same,  and  giving  reason- 
able satis&ction  thereof  to  the  complainant.  That  she 
bad  always  been  and  still  was  desirous  to  have  the 
agreement  carried  into  execution,  which  she  submitted 
to  the  judgment  of  the  Court  she  was  entitled  to  have 
done. 

On  the  part  of  the  Defendant,  the  evidence  of  William 
was  read,  and  he  deposed,  that  in  negotiating  for 
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{ 829.  the  loan,  he  stated  to  the  Plaintiff,  that  the  property 
which  he  proposed  to  mortgage  was  held  by  her  on 
lease  direct  from  the  owners  of  the  freehold,  and  that 
their  title  could  not  be  inspected.  To  which  the  Piain«> 
tiS*  replied,  that  if  the  property  was  of  sufRcient  value,^ 
he  would  be  satisfied  with  such  security ;  and  that  a  few 
days  afterwards  the  Plaintiff  told  witness,  that,  in  con- 
sequence of  the  report  of  the  value  which  he  had 
obtained  from  a  person  he  had  employed,  he  was 
willing  to  lend  the  Defendant  3000/.  for  five  years,  on 
this  security,  and  that  the  Plaintiff  expressed  himself 
satisfied  with  the  proposed  security,  witliout  investigating 
the  title  to  the  freehold. 

Mr.  Roupell  for  the  Plaintiff.  We  ask  that  the  De- 
fendant shall  perform  her  agreement,  by  giving  a  mortr 
gage,  on  receiving  the  difference  between  600/.  and 
3000/.  She  must  shew  that  the  leases  are  valid  leases; 
but  she  refuses  to  produce  the  landlord's  title.  The 
Plaintiff  is  a  purchaser  pro  tanto.  The  master  may 
enquire  into  the  tide,  and  if  the  Defendant  shall  be 
ibund  to  have  a  good  one,  the  Plaintiff  is  ready  to 
advance  the  whole  sum.  But  the  Plaintiff  offers  the 
alternatives,  that  the  600/.  shall  be  repaid  to  him,  or  that 
the  leases  shall  be  sold. 

Mr.  Knight  for  the  Defendant.  The  Defendant  has 
always  been  ready  to  repay  the  600/.  and  interest.  It 
has  been  satisfactorily  proved,  by  the  depositions  of  the 
witness  Oliver^  that  the  Plaintiff  agreed  to  lend  the 
money  without  investigating  the  lessor's  tide  to  the 
freehold. 

Mr.  Knight  then  read  from  Oliver^s  deposition,  that  a 
Mr.  Allwood  suggested  the  propriety  of  the  Plaintiff 
having  an  acknowledgment  of  the  600/.,  and  drew  up  a 
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memorandum,  the  substance  of  which  was,  —  ^^  Received        1829. 
oF  Mr.  Bass  600/.,  part  of  the  sum  of  SOOO/.  agreed  to 
be  lent  by  Mr.  Bass  for  five  years,  at  five  per  cent,  in- 
terest, to  Mrs.  Clivlet/j  on  the  security  of  the  five  houses," 
mod  which  the  deponent  signed. 

Tke  Master  of  the  Rolls  (after  stating  the  prayer  of 
the  bill). 

Now  that  there  was  an  agreement  is  distinctly  made 
out,  bat  no  such  apeement  as  that  stated  in  the  Plain- 
tiff's bill  has  been  proved.  The  witness  Oliver  has 
distinctly  deposed,  that  the  Plaintiff  was  not  to  require 
the  landlord's  title ;  the  Plaintiff,  therefore,  can  only 
have  a  specific  performance  of  the  agreement  as  proved, 
be  cannot  have  a  decree  for  the  sale  of  the  property  to 
taise  the  600/L,  nor  for  a  mortgage  for  that  amount  If 
be  does  not  choose  to  have  the  agreement  performed  as 
proved,  the  bill  must  be  dbmissed  with  costs. 

Mr.  BrnpeU  elected  to  take  the  decree  for  specific 
performance. 

Mr.  Knight  then  called  His  Honour's  attention  to  the 
Defendant's  answer,  that  the  Plaintiff  had  refused  to  go 
•on  with  the  agreement,  and  that  the  Defendant  was 
anxious  to  perfcMrm  it 

The  Master  (f  the  Rolls. 

Then  the  Defendant  must  have  her  costs.  The  Plain- 
tiff does  not  obtain  the  decree  he  asks,  that  he  should 
inspect  the  lessor's  title.  The  Court  is  of  opinion,  that 
that  was  not  part  of  the  agreement ;  and  if  a  Plaintiff 
insists  upon  what  he  is  not  entitled  to,  whilst  the  De- 
fendant has  been  ready  to  perform  the  agreement  really 
entered  into,  the  Defendant  is  entitled  to  costs.     It  is  a 
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frequent  practice  to  give  costs  against  a  Plaintiff  who 
has  a  decree,  —  the  real  question  being,  by  whose  fault 
were  the  C06t»  incurred. 

His  Honour  then  suggested,  that  the  better  way  would 
be  for  the  Defendant  to  repay  the  6007.  and  interest^ 
and  have  back  her  lease. 


^■naBBBCBi 


IU)LL8.       WILLIAM  BARNHAM,        -        -       Plaiatiff; 

•^^9  "•  AND 

RICHARD  MUNN  and  ANN  his  Wife»  Defendants, 


Payment  of 
money. 

CoOi. 


TN  the  year  1815,  the  Defendant,  Ann  Munn^  (then, 
Ann  Adamsy  widow,)  agreed  to  borrow  of  the  Plain- 
tiff 600k  Navy  5  per  cent,  annuities,  and  U>  pay  the 
^•agreed  to     Plaintiff  the  dividends  thereof,  until  she  re-lrwsferrod 

lend  B,  a  loan 

of  600/.  Navy    the  stock  to  him.     The  Plaintiff  sold  out  the  stock,  and 

S^r"  hT  ^'  produced  622/.,  which  wa9  paid  ovw  to  Jmi  Munn, 
sold  the  stock  who  then  executed  a  bond  for  lOOOL,  to  x^pay  to  the 
iLThk  paid  Plaintiff  the  sum  of  522/.  of  good  and  lawful  money  of 

to  ^.  A  bond  Grreat  Britain^  (being  the  produce  of  WOL  stock.  5  per 
18  drawn  by  '*      *^ 

an  unprofw-     cent  Navy,  or  such  other  sum  as  would  replace  the 

rionalman,to  stock,)  on  the  3d  day  of  August  1816,  with  lawfiil 
repay  "  the       ,  ./  o  » 

sum  of  528/.,    interest  for  the  same. 

(being  the 

produce  of  600^  stock,  five  per  cent.  Navy,  or  such  other  sum  as  would  replace  the 
stock,)  with  lawful  interest*'  A  sum  equal  to  the  dividends  was  paid  half-yearly; 
but  B.,  on  discharging  the  bond,  refused  to  transfer  the  stock,  and  would  only  pi^ 
the  money  received  by  her;  to  this  ij.  objected,  but  at  len^h  received  it,  and  eave 
up  the  bond,  remonstrating  on  the  iniustice  of  the  procee£ngs,  but  being  told,  at 
the  same  time,  that  the  mone^  would  only  be  paid  in  discharge  of  the  bond : 

Held,  that  A.  had  no  relief  in  equity;  he  should  not  have  received  the  mon^, 
unless  the  party  paying  it  had  agreed  that  the  remedy  should  remain  open ;  but  the 
costs  were  refused. 
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The  bill  stated^  that  the  bond  was,  in  order  to  save  1829. 
ezpence^  drawn  by  a  person  not  in  the  profession  of  the 
law,  and  was  not,  according  to  the  terms  of  the  agree- 
ment b^ween  the  parties,  which  was,  that  the  stock  itself 
shoold  be  re-transferred ;  and  there  w^e  various  circum- 
stances stated  in  the  bill  in  confirmation  of  it:  but 
Mrs.  Munn^  after  paying  the  dividends  on  the  stock  for 
many  years,  refused  to  transfer  the  stock,  and  would 
only  pay  the  522/.,  which  the  Plaintiff  for  some  time 
refused  to  accept;  but  he,  being  much  in  want  of  money, 
at  length  did  receive  it,  and  gave  up  the  bond,  yet  at 
the  time  of  doing  so  he  strongly  protested  against  the 
ill^atity  and  injustice  of  the  proceeding.  The  bill 
prayed,  that  it  might  be  declared  that  the  stock  should 
be  replaced,  or  an  equivalent  paid  to  the  Plaintiff,  or 
that  a  reformed  &ad  new  bond  might  be  executed  to 
him  for  the  differ^ic^  being  1302. 

.  Mr.  TresUwe  and  Mr.  Predand,  for  the  Plaintiff,  pro- 
posed to  read  pared  evidence  of  the  agreement  really 
made  between  the  parties. 

Mr.  Pepys  and  Mr.  Koe^  for  the  defendants,  objected 
to  parol  proof  being  received  of  an  error  in  the  instru- 
ment;  but  the  objection  was  overruled. 


counsel  then  read  depositions  which  proved 
that  the  agreement  was  as  stated  in  the  bill,  and  that 
\6L  had  been  half-yearly  paid  to  the  Plaintiff,  which 
was  die  amount  of  the  dividend  on  the  stock  sold  out; 
and  afterwards  read  the  deposition  of  Mr.  Bawer^  the 
attorney  of  the  Defendants,  as  to  what  took  place  at  the 
time  the  bond  was  discharged  by  the  Defendants,  wherein 
he  deposed  that  the  Plaintiff  did  remonstrate  on  the  un- 
fiumess  and  injustice  of  returning  the  loan  in  monsf , 
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but  that. the  witness  told  him  he  could  only  pay  brm 
521/.  in  discharge  of  the  bond.     That  the  Plaintiff  at 
first  refused  to  receive  the  money,  but  did,  before  he  left 
the  witness,  take  that  sum  and  give  up  the  bond;  and. 
Piaintifi^  whilst  he  was  receiving  the  money,  kept  utter- 
ing his  complaint  as  to  the  unfairness  and  injustice  of. 
returning  the  loan  in  money  instead  of  stock,  or  not 
paying  him,  in  addition  to  the  aforesaid  sum,  the  differ- 
ence of  price  when  he  sold  out  the  stock  for  the  accom-. 
modation  of  the  Defendant,  Ann  Munn^  and  the  then 
market  price  of  the  day  of  the  same  stock.    That  whilst 
the  deponent  was  paying  the  money  to  the  Plaintiff,  or 
immediately  afterwards,  deponent's  partner,  Mr.  Jjcmty 
came  into  the  room,  and  a  conversation  ensued  between . 
Mr.  Ijonsit  and  the  Plaintiff  on  the  subject  of  the  bond, 
and  the  amount  paid  in  discharge  of  the  same;  when 
Mr.  Im(x^  remarked,  that  the  money  could  only  be  paid, 
in  discharge  of  the  bond,  and  the  Plaintiff  reiterated  his 
complaint  of  the  unfairness  and  injustice  of  not  replacing 
the  stock,  or  paying  him  the  difference,  until  he  was  de- 
sired to  leave  the  room.     There  was  no  evidence  that: 
the  Plaintiff  was  distressed  for  money. 


The  Plaintiff's  counsel  argued,  that  the  loan  was 
one  of  slock  and  not  of  money ;  that  the  security  was 
intended  to  be  to  re-invest  the  stock ;  that  the  transaction 
was  for  years  treated  as  a  loan  of  stock,  by  the  annual 
payment  of  the  sum  equal  to  the  dividends,  and  other 
evidence;  and  that,  under  the  circumstances  in  which 
the  bond  was  paid  and  returned,  there  was  no  abandon-, 
nient  of  the  Plaintiff's  claim  for  the  difference,  and  that: 
the  Court  would  interpose  to  reform  the  instrument,  (a)  : 


(fl)  Towmhend  v.  Stangroon,  6  Ves,  328.,  and  Henkle  v.  The  Royal 
Exchange  Insurance  Co,  .\  Vet.  zn.   * 
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The  Master  of  the  Rolls.     The  question  is,   can  1829. 

the    Plaintiff  now  sustain   the  suit  after  he  has  re-  ^T""^^ 

ceived  the  money  ?    The  party  should  not  receive,  ©. 

unless  in  doing  so  it  is  stipulated  that  the  remedy  shall  Mpnk. 
remain  open.     I  am  of  opinion,  that,  upon  the  evidence 
of  Mr.  Baxer^  this  bill  must  be  dismissed. 

Mr.  Pepys  applied  for  costs. 

Master  of  the  Rolls.     I  cannot  give  costs. 
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Rolls. 

Monday^ 
July  15. 


BETWEEN 


GEORGE  JACKSON, 


Plaintiff; 


AND 


Sir  CHARLES  FORBES,  Baronet,  THOMAS 
FAULKNER  MIDDLETON,  and  CAROLINE 
ERSKINE  his  Wife,  and  GEORGE  JACKSON 
JACKSON,  and  JOHN  ANDERSON  JACKSON, 
ANN  JACKSON,  and  JANE  JACKSON,  all  In- 
fants  out  of  the  Jurisdiction,  JOHN  HOPTON 
FORBES,  Administrator  ad  litem  of  COLIN  AN- 
DERSON  the  Younger,  and  of  JANE  JARVIS 
ANDERSON,  both  deceased,  MATTHEW  HOLE, 
Administrator  of  the  Plaintiff's  deceased  InfantDaugh- 
ter  CAROLINE  ANDERSON,  and  His  Majest/s 
ATTORNEY-GENERAL,  -        Defendants. 


Will.  r^OLIN  ANDERSON  by  his  will,  dated  the  25th 

Constmctum.     ^   October  1802,  disposed  of  his  property  as  follows: 

A  testator,  in  **  I  desire  that  my  house  and  grounds  in  the  island  of 
the  early  part 

of  his  will,  gave  all  his  property  amongst  his  four  illegitimate  children,  a  boy  and 
three  girls,  subject  to  such  regulations  and  legacies  as  he  should  thereafter  mention. 
He  then  says,  "  As  the  whole  of  this  estate  is  to  be  equally  divided  amongst  the 
before  mentioned  four  children,  or  the  survivor  of  them,  a  regular  division  must  be 
made  of  the  estate  when  each  comes  of  age,  or  is  married ;  and  the  share  of  such 
person  is  not  to  be  considered  any  longer  as  belonging  to  the  public  stock,  but  to 
the  particular  person  so  comine  of  age,  if  a  boy ;  when  the  girls,  or  any  one  of  them, 
come  of  age  or  get  married,  I  nereby  direct,  that  their  shares  may  be  so  settled  on 
themselves  during  their  lives,  and  on  their  children,  in  equal  proportions,  after  their 
deaths;  that  it  will  not  be  in  the  power  of  the  husband,  if  so  inclined,  to  injure 
either  his  wife  or  children."  The  testator  then  proceeds :  — "  Should  it  be  the  will 
of  Almighty  God  to  take  one  or  more  of  these  children  unto  himself,  the  share  or 
shares  of  such  children  dying  without  issue  are  to  be  equally  divided  amongst  the 
survivors;  but  in  case  of  issue,  these  children  are  to  inherit  the  share  of  tbcir 
parents  amongst  them  equally;  and  in  case  they  die  without  issue,  it  is  to  return  for 
the  benefit  of  the  survivors  of  those  four  children,  or  their  families:  upon  the  rever- 
sion  of  any  sum  to  the  public  stock,  the  issue  of  a  deceased  child  is  to  have  the 
share  which  its  parent  would  have  had : 

Held,  that  the  boy,  on  attaining  twenty-one,  took  an  absolute  interest  in  hb  share. 

Held,  that  the  daughters  took  for  life,  with  remainder  to  their  issue. 

Held,  that  on  either  daughter  dying  without  issue,  her  share  would  go  to  the  sur- 
vivors of  the  four  children,  in  like  manner  as  their  original  shares. 
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CociabaJt^  together  with  my  household  farniture,  horses, 
and  liquors,  may  be  sold  at  public  outcry  to  the  highest 
bidder,  and  the  produce  placed  to  the  credit  of  my 
estate.  On  the  1st  of  January  1802  I  shall  have  assets 
in  India  to  the  amount  of  19,000/.  sterling,  running  on 
at  interest  with  mercantile  houses  (therein  mentioned); 
and  I  am  entitled  to  a  further  division  of  prize  money. 
There  is  one  boy  at  home  named  Colin  Anderson^  born 
on  or  about  the  25th  October  1788,  now  at  school  at 
Gla^aWf  and  boarded  with  Mr.  John  M^ Arthur  there. 
There  is  one  girl  in  India^  named  Jane  Jarvis  Anderson 
(since  deceased),  bom  at  Poondamaliej  near  Madras^  on 
the  2d  October  1797.  There  is  one  girl  iq  India^  bom 
at  Mangalore^  on  the  21st  September  1800,  named  Aime 
Nesbiit  Anderson^  the  late  wife  of  the  Plaintiff.    There  is 

in  India,  bom  at  Coolabahj  on  the 
(meaning  the  Defendant  Caroline  Erskine 
Anderson).  To  those  children,  or  the  survivors  of  them, 
and  their  heirs,  I  leave  the  whole  of  my  property  in 
equal  divisions,  subject  to  such  regulations  and  l^acies 
as  I  shall  hereafter  mention.''  The  testator,  then»  after 
giving  a  legacy  and  an  annuity  to  the  mother  of  three 
of  the  children,  and  giving  annuities  to  his  &tber, 
mother,  brother,  and  sisters,  proceeds  as  follows:-^ 
*^  To  provide  for  the  legacies  and  the  education  of  my  ^ 
children,  my  executors  are  hereby  directed  to  place  the 
whole  of  the  estate  securely  at  interest,  either  on  landed 
property  or  in  some  public  funds  (those  of  the  India 
Company,  perhaps,  as  safe  as  any) ;  but  I  leave  the  choice 
entirely  to  my  executors,  in  whose  regard  for  the  in- 
terest of  the  children  I  have  implicit  confidence;  and 
yearly,  after  the  regular  payment  of  the  legacies  and  the 
expenoes  of  the  children,  any  remaining  balance  is  to  be 
added  to  the  principal,  for  the  benefit  of  the  whole.  As 
the  annaitants  die,  the  principal  producing  such  annuity  is 
to  revert  to  the  common  stock,  for  the  benefit  of  the  whole. 
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As  the  whole  of  this  estate  is  to  be  equally  divided  amongst 
the  before-mentioned  four  children,  viz.  Colin  Anderson^ 
junior,  Jane  Jarvis  Anderson^  Anne  Nesbitt  Anderson^  and 

,  or  the  survivor  of  them,  a  regular  divi- 
sion must  be  made  of  the  estate  when  each  comes  of 
age,  or  is  married,  and  the  share  of  such  person  is  not 
to  be  considered  any  longer  as  belonging  to  the  pnblic 
stock,  but  to  the  particnlar  person  so  coming  of  age» 
if  a  boy ;  subject,  however,  to  the  control  of  my  exe* 
cutors,  their  heirs,  or  assignees,  for  nine  years  more^ 
when  he  will  have  arrived  at  years  of  discretion,  if  ever* 
When  the  girls,  or  any  one  of  them,  become  of  age,  or 
get  married,  I  hereby  direct  that  their  shares  may  be  so 
setded  on  themselves  during  their  lives,  and  on  their' 
children  in  equal  proportions  after  their  deaths,  that  it' 
will  not  be  in  the  power  of  their  husbands,  if  so  in- 
clined, to  injure  either  their  wives  or  children;  and  my  ex- 
ecutors, their  heirs,  and  assignees,  are  hereby  supplicated 
to  take  every  possible  precaution  against  so  distressing  * 
an  event     Should  it  be  the  will  of  God  to  take  one  or 
more  of  these  children  unto  himself,  the  share  or  shares  * 
of  such  children  dying  without  issue  are  to  be  equally  . 
divided  amongst  the  survivors;  but  in  cases  of  issue, 
these  children  are  to  inherit  the  share  of  their  parents ' 
amongst  them  equally,  and  in  case  of  their  dying  with- 
out issue,  it  is  to  return  ibr  the  benefit  of  the  survivors ' 
of  those  four  children  or  their  families :  upon  the  rever- 
sion of  any  sums  to  the  public  stock  the  issue  of  a  de- 
ceased child  is  to  have  the  share  that  its  parent  would 
have  had  if  living.     But,  again,  if  such  issue  die  with- 
out  issue,  the  whole  of  its  original  and  after  shares 
revert  to  the  common  stock.     And  I  hereby  constitute,  . 
nominate,  and  appoint  my  beloved  brothers  Lieutenant 
Alexander  Anderson^  Patrick  Andason,  Lieutenant-Co- 
lonel Lacklan  M^Qstarie^  and  Charles  Forbes  of  Bombay^ 
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Esquire,  executors  of  this  my  last  will  and  testament''        1829. 
The  testator  afterwards  made  a  codicil  to  his  said,  willy 
whereby,  amongst  other  things,  he  directed  his  house 
and  land  to  be  sold,  and  he  gave  various  l^acies  to 
certain  persons  therein  mentioned,  and  then  proceeded 
as  follows :  —  "  Messrs.  Forbes  and  Co,  of  Bombay^  re- 
ceive the  interest  half-yearly  of  the  three  notes  into 
which  the  opposite  sum  of  32,000  rupees  is  divided  or 
opposed  in  the  name  of  each  child  at  9  per  cent,  per 
annum,  until  they  can  place  it  out  to  more  or  equal  ad- 
vantage in  the  funds  of  the  Honourable  East  India 
Company.    I  wish  these  sums  to  continue  accumulating 
until  such  progressively  shall  amount  to  8000/*  sterling,  - 
the  expences  of  maintaining  and  educating  these  chil- 
dren, in  the  mean  time,  to  be  defrayed  by  me  or  at  my ' 
expence.     The  reason  why  I  have  made  this  separate 
provision  for  these  three  children  is,  that  they  may  be 
independent  of  me  in  case  I  should  marry  and  have 
more  children ;  but  in  the  event  of  my  death  without  • 
an  increase  of  family,  my  will  will  shew  the  manner  in 
which  I  wish  whatever  property  I  may  die  possessed  of 
to  be  distributed,  including  the  opposite  32,000  rupees, 
with  its  interest     I  have  paid  for  a  cometcy  for  Cclin 
Anderson^  jun.  in  his  Majesty's  nineteenth  regiment  of 
light  dragoons,  on  the  29th  September  1802 :  of  course^ 
in  case  of  my  death,  an  equal  amount  of  my  property, 
with  the  interest  from  that  day,  will  be  credited  to  each  • 
of  the  girls,  and  the  remainder  then  equally  divided 
amongst  the  four  children,  or  the  survivors  of  them, 
agreeably  to  the  tenour  of  my  will. 

'*  1803,  January  1.  Lodged  in  the  treasury  of  Bombay 
of  the  East  India  Company  32,000  rupees  as  a  loan  at 
eight  per  cent,  the  interest  payable  inBombay  half  yearly, 
for  the  sole  use  and  benefit  of  the  under^^mentioned 
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1829.        children,  and  in  the  proportions  set  down  opposite  to 
their  respective  names. 

Jane  Jarois  Anderson  -  -      13,600 

Ann  Nesbitt  Anderson  -  -     10,245 

Caroline  Erskine  Anderson  -      8, 1 55 


Bombay  rupees,  82,000 '' 

The  testator  died  in  1804<,  leaving  his  children,  the 
said  Cdin  Anderson^  Ann  Nesbitt  Anderson,  Jane  Jarois 
Anderson  (since  deceased),  and  Caroline  Erskine  Anders 
son^  the  residuary  legatees  named  in  his  will  and  codicil ; 
and  C/iarles  Forbes  proved  the  will  in  the  prerogative 
court  of  Canterbury.  Colin  Anderson  attained  the  age  of 
twenty-one,  and  was  of  the  age  of  thirty  years  when  the 
first  bill  was  filed  on  the  26th  day  of  May  1819.  In 
May  1819,  Ann  Nesbitt  married  the  PlaintifiP  George 
Jackson^  and  previously  thereto  marriage-articles  were 
executed,  whereby  the  Plaintiff  covenanted  to  vest  in 
trustees  all  such  monies  as  she  might  be  entitled  to  of 
the  estate  of  the  testator,  upon  trust  to  pay  the  dividends 
to  her  for  life,  then  upon  trust  for  the  children,  as  Jack" 
son  and  wife,  or  the  survivor  should  appoint ;  and  in  de- 
fault of  appointment,  in  trust  for  the  children  of  the  mar- 
rii^^  with  survivorship,  and  accruer  amongst  them ;  and  if 
there  were  no  children,  upon  trust  for  such  persons  as 
the  wife  should  by  her  will  appcnnt.  The  original  bill, 
in  which  Mrs.  Jackson,  formerly  Ann  Nesbitt,  was  joined 
with  her  husband  as  Plaintiffs,  prayed  that  the  rights  of 
all  parties  in  the  residuary  estate  and  effects  of  the  tes- 
tator might  be  ascertained,  and  the  share  of  Ann  Nesbitt 
transferred  into  the  names  oS  the  trustees  of  the  marriage- 
settlement,  ^id  that  the  dividends  that  had  accrued  dne 
of  her  share  might  be  paid  to  the  Plaintiff. 
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Caroline  Erskine  Anderson,  with  the  approbation  of  1829* 
the  Court,  married  the  Defendant  J.  F.  Middleton,  and 
articles  of  settlement  were  entered  into  with  the  appro- 
bation of  the  Master:  the  Plaintiff  and  his  wife  had 
five  children.  Jane  Jarvis  Anderson  died  an  infant  un- 
married. In  Easier  term,  1824,  the  Plaintiff  and  his 
wife  filed  their  supplemental  bill  against  the  Attomey- 
GoAeral,  stating  the  illegitimacy  of  Colin  Anderson  the 
soDy  and  that  he  had  departed  this  life  without  leaving 
any  next  of  kin. 

Letters  of  administration  to  both  Jane  and  Colin  the 
son  were,  with  the  consent  of  the  Attomey-Grenera), 
granted  to  the  Defendant  J.  Hopton  Forbes.  Ann  Nesbitt 
died  in  Naoember  1827»  having  previously  made  her  wil), 
whereby,  pursuant  to  the  power  given  to  her  by  her 
setdement,  she  gave  her  property  to  her  husband  the 
Plaintiff  in  case  her  children  should  not  live  to  attain 
twenty-one:  the  Plaintiff  took  administration  to  his 
wife's  effects. 

Mr.  Boupell  and  Mr.  Garratt  for  the  Plaintiff. 

The  question  in  the  case  is,  what  interests  and  rights 
the  four  illegitimate  children  of  the  testator  took  in  his 
residuary  estate  ?  and  we  submit  that  they  took  an  in- 
terest for  life,  or,  if  a  greater  interest,  that  it  was  an 
interest  vested,  subject  to  be  divested  in  the  event  of  their 
dying  without  issue ;  and  it  is  in  particular  the  question 
witih  respect  to  the  share  of  Colin  Anderson,  one  of  those 
children,  we  contend  that  he  did  not  take  an  absolute 
interest  in  the  fourth  part  of  the  estate  of  the  testator, 
although  he  attained  the  age  of  twenty-one  years,  and 
that  his  share  on  his  death  without  issue  reverted  to  the 
common  stock.  The  share  of  Jane  Jarvis  fell  into  the 
general  fund:  she  died  before  Colin.  In  the  former 
part  of  the  will  the  testator  used  words  which  would  seem 
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at  first  to  give  to  his  son  Colin j  on  his  attaining  the  age 
of  twenty-one,  an  absolute  interest;  but  these  words 
followed :  ^^  subject  to  such  regulations  and  legacies  as 
I  shall  hereafter  mention."  In  the  subsequent  part  (^ 
the  will  he  says,  ^^  In  case  of  issue,  these  children  are 
to  inherit  the  share  of  their  parents  among  them  equally; 
and  in  case  of  their  dying  without  issue,  to  be  divided 
amongst  the  survivors."  Tlie  testator  has  clearly  shewn 
his  intention  to  be,  that  the  interest  CoUn  was  to  take^ 
even  in  the  event  of  his  attaining  twenty-one,  was  an 
interest  subject  afterwards  to  be  divested,  in  the  event  of 
his  dying  without  issue.  Now,  the  mode  of  construing 
an  instrument  of  this  sort,  where  in  the  will  itself  there 
is  contained  contradictory  clauses  which  cannot  be  re- 
conciled, is,  that  the  last  clause  shall  have  effect;  and 
in  this  case,  in  the  first  part  of  the  will  the  testator 
aeems  to  have  given  an  absolute  interest,  and  in  a  sub- 
sequent part  he  appears  to  have  had  an  intention  to 
qualify  it  The  rule  of  construction  will  give  effect  to 
the  latter  part  of  the  will.  The  rule  is  so  laid  down  in 
Lord  Cok^s  1st  Institute^  112  B.  —  "  Here,  by  (&c.)  is 
to  be  understood,  as  well  devises  of  chattels  real  or  per- 
sonal, as  of  freehold  and  inheritance :  also,  that  in  one 
will,  where  there  be  divers  devises  of  one  thing,  the  last 
devise  taketh  place ;  cum  duo  inter  se  pugtiafUia  reperi^ 
untur  in  tesiamento,  tdtimum  rattan  est!*  There  may  be 
a  seeming  repugnance  in  this  will,  and,  upon  the  prin- 
ciple laid  down  in  Coke^  the  latter  part  of  the  will  is  to 
prevail.  In  the  case  of  Sims  and  Doughty  (a),  a  question 
arose  upon  there  being  repugnant  clauses  in  the  will. 
The  Master  of  the  Rolls  there  says,  ^^  I  know  of  no  rule^ 
but  by  taking  the  subsequent  words  as  an  indication  of  a 
subsequent  intention:  the  Court  is  in  a  dilemma,  and  can- 
not act  at  all  unless  they  do  that" — In  Gallandv.  Leo- 
nard{b)j  the  Court  said,  ^^  Undoubtedly,  if  the  successive 


(o)  5  Vet.  5f47. 


(&)  1  Swatut  ISJ. 
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efiect  to  the  last  clause,  on  an  idea  that  the  testator  may 

have  altered  his  intention."     In  an  early  part  of  the  will 

before  the  Court,  in  which  it  is  supposed  the  testator  may 

have  given  an  absolute  interest,   he  has  qualified  it  by 

saying  that  it  is  subject  to  such  regulations  aad  legacies 

as  be  should  thereafter  mention ;  and  the  language  of 

the  subsequent  part  of  the  will  limits  the  interest  which 

the  parties  are  to  take.     Then  there  is  another  question 

which  arises  in  this  case  upon  the  codicil  relative  to  the 

cometcy,  which  the  testator  had  purchased  for  his  son 

CoUfiy  on  which  we  contend,  that  the  amount  of  what 

the  testator  paid,  together  with  interest  from  the  time  he 

advanced  the  payment,  should  also  be  credited  in  three 

parts  to  the  three  girls.    It  should  be  stated  to  fhe 

Court  that  a  setdement  was  made  on  the  marriage  of 

the  Plaintiff  with  Ann  NeAitt  Anderson  :  that  setdement 

has  not  conformed  exactly  to  the  testator's  intentions; 

but  it  is  not  now  intended  to  raise  any  question  respect* 

ing  it,  the  object  of  the  suit  being  to  take  the  judgment 

of  the  Court  with  respect  to  the  interests  of  these  parUes 

under  the  will,' and  the  events  that  have  happened. 

Mr.  Rose  for  the  Attorney-General. 

Sir  Charles  Wetherell  appeared  for  Mrs.  Middleton. 

Mr.  Treslace  and  Mr.  Millar  for  other  Defendants. 

The  Master  of  the  Rolls. 

The  interest  on  the  4000  rupees,  the  price  of  the  cor- 
netcy,  must  be  calculated  from  the  death  of  the  testator 
and  not  from  the  time  of  payment.  I  am  clearly  of 
opinion  that  the  s£are  of  the  boy  vested  at  twenty-one^ 
and  that  the  words  of  the  will  which  apply  to  the  sur* 
Tivorship  are  necessarily  confined  to  the  girls'  shares.     It 
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1829.  is  true  that  if  two  parts  of  the  will  are  plainly  iDConsist- 
ent  with  each  other,  the  Court  is  necessarily  driven  to 
adopt  the  latter  part  of  the  will  as  expressing  the  real 
intention  of  the  testator ;  it  mnst  necessarily  presume^ 
where  there  is  that  inconsistency,  that  he  meant  that 
which  he  has  last  expressed ;  but  the  most  rational  rule 
of  construction  is,  that  it  is  never  to  be  inferred,  if  it 
can  be  avoided,  that  the  testator  meant  to  make  incon« 
sistent  provisions  in  his  will;  and  the  object  of  the  Court 
is  to  reconcile,  if  it  can,  the  whole  wilL  Applying  that 
principle  to  this  will,  it  appears  to  me  to  have  been  the 
intention  of  the  testator,  that  the  boy  on  attaining 
twenty-one  should  take  an  absolute  interest ;  but  with 
respect  to  the  daughters,  that  they  should  take  for  life 
only,  and  their  issue  after  their  deaths.  The  early  part 
of  the  will  expresses  only  an  intention  to  give  his  whole 
property  to  these  four  children,  subject  to  the  regulations 
after  mentioned.  It  is  plain,  therefore,  that  he  did  not 
mean  to  give  his  whole  property  absolutely  to  these  four 
children,  but  that  he  meant  to  introduce  some  quali- 
fication of  that  absolute  interest ;  and  yon  must  look, 
therefore,  at  the  second  part  of  the  will  in  order  to  see 
what  was  the  qualification  he  had  in  his  mind  in  making 
the  former  part  of  his  will.  The  words  are,  *•  As  the 
whole  of  the  estate  is  to  be  equally  divided  amongst  the 
before-mentioned  four  children  or  the  survivor  of  them, 
a  regular  division  must  be  made  of  the  estate  when 
each  becomes  of  age  or  is  married.^  Now,  "  when 
each  becomes  of  age  or  is  married,"  you  must  apply 
to  that  expression  the  construction  reddendo  singula 
singulis  when  the  boy  comes  of  age,  or  when  the  girls 
come  of  age  or  are  married,  *^  and  the  share  of  sudi 
person  is  not  to  be  conddered  as  any  longer  belong- 
ing to  the  public  stock,  but  to  the  particular  person  so 
coming  of  age,  if  a  boy."  The  words,  therefore,  are 
express  that  if  the  particular  person  so  coming  of  age  is 
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a  boy  then  his  share  is  no  longer  part  of  the  common        1 829. 
stock,  bnt  becomes  his  absolute  property.    Then  he  in-     \    ^      ' 
troduces  words,  of  which  it  is  difficult  to  understand  v. 

t&e  meaning :  '*  Snbject,  however,  to  the  control  of 
my  executors,  their  heirs  and  assigns,  for  nine  years, 
when  he  will  have  arrived  at  years  of  discretion.''  What 
sort  of  control  a  court  could  impose  on  this  absolute 
vested  gift  it  is  very  difficult  to  conceive.  The  testator 
has  not  expressed  himself  in  a  manner  that  would  au- 
thorize any  interference  on  the  part  of  the  Court ;  but 
die  question  does  not  arise,  it  being  admitted  that  he 
did  attain  thirty.  <*  When  the  girls,  or  any  of  them,  be- 
come of  age  or  get  married,  I  hereby  direct  that  their 
shares  may  be  settled  on  themselves  during  their  lives, 
and  on  their  children  in  equal  proportions  after  their 
deaths,  that  they  may  not  be  in  the  power  of  their  hus- 
bands.'' Here  the  testator  has  qualified  the  interest  of 
the  daughters  to  an  interest  for  life,  giving  the  remainder 
after  the  life-interest  of  the  daughters  to  their  children. 
And  he  proceeds  to  state^  **  Should  it  be  the  will  of 
Almighty  God  to  take  one  or  more  of  these  children 
onto  himself  the  share  or  shares  of  such  children  dying 
without  issue  are  to  be  equally  divided  amongst  the  sur- 
vivors.**  Now,  to  make  the  will  wholly  consistent,  this 
must  be  the  meaning:  if  those  dat^hters  should  die 
without  issue,  then  the  share  of  the  daughter  so  dying 
without  issue  is  to  go  amongst  the  survivors  of  the 
four  children;  and  the  same  idea  is  to  be  pursued 
diroogfaout  the  remaining  expressions,  which  are  to  be 
understood  in  precisely  the  same  manner.  The  only 
drcomstance  that  created  the  least  doubt  in  my  mind 
upon  this  construction  was  this,  '*  The  share  is  to  return 
fin:  the  benefit  of  the  survivors  of  those  four  children 
or  their  fiunilies."  But  here,  again,  we  must  consider 
ifae  construction  reddendo  singtda  singulis  to  the  boy 
aeeordiiig  to  the  nature  of  his  original  interest,  namely, 
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an  absolute  vested  interest;  but  with  respect  to  the 
daughters,  according  to  the  nature  of  the  interest  given 
in  the  original  shares  to  the  daughters  and  their  &milies, 
and  would  not  depend  upon  the  daughter's  surviving  the 
person  whose  share  should  happen  so  to  devolve  to  the 
survivor  or  survivors.  Upon  the  whole,  therefore,  I 
think  it  very  clear  here  that  Colin  Anderson  was  absolutely 
entided  to  the  original  share,  and  to  the  accruing  share, 
and  that  if  he  were  illegitimate,  and  died  without  issue^ 
it  necessarily  follows  that  the  crown  is  now  entitled. 


It  is  impossible  to  make  this  will  consistent  or  rational 
but  by  giving  the  boy  a  vested  interest,  and  applying  this 
expression  with  respect  to  the  issue  to  the  issue  of  the 
girls,  and  that  is  done  without  the  least  violence  what- 
ever :  the  testator  meant  that  the  daughters  should  take 
only  for  their  lives,  and  that  they  should  take  it  as  a 
provision  for  their  protection  against  any  improper 
conduct  on  the  part  of  their  husbands,  and  that  after 
their  death  it  was  to  go  to  their  children.  I  must  declare 
that  Colin  Anderson  took  a  vested  interest  in  his  original 
share  at  twenty-one.  I  am  also  of  opinion,  that  upon 
the  death  of  Jane  Jarvisj  one  of  the  children,  he  took  a 
vested  interest  in  one  third  of  her  share,  the  other  two 
daughters  being  then  alive,  and  that  the  other  two 
thirds  of  her  share  went  to  the  other  two  daughters 
for  their  lives  only;  with  remainder  to  their  issue,  in 
the  same  manner  as  the  will  disposes  to  the  daughters 
of  their  original  shares. 


Ju/y  17. 


Mr.  Roupell  and  Mr.  Garratt  called  his  Honour's  at- 
tention  to  a  point  in  the  minutes  which  the  parties  had 
not  been  able  to  settle,  as  to  the  rate  of  interest  to  be 
payable  on  what  the  testator  had  laid  out  in  the  purchase 
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of  a  cornetcy  for  his  son  Cdin.     The  testator's  property        1829. 

bore  Indian  interest  for  a  time,  and  at  the  testator's  ^  ^^  ■■' 
death  it  was  actually  vested  in  India^  and  continued  v. 

there  some  time  afterwards.  Foaiss. 

The  Master  of  the  Rolls  enquired  how  long  the 
property  remained  in  India ;  but  there  was  no  distinct 
evidence  of  the  time  it  remained  there  after  the  tes- 
tator's death :  it  was  brought  home  for  the  purpose 
of  being  divided,  and  the  estate  was  administered  in 
this  country*  His  Honour  declared  that  he  could  not, 
in  the  absence  of  evidence,  give  more  than  four  per  cent., 
the  interest  of  the  Court.  His  Honour  afterwards 
added,  that  he  could  not  intend  that  if  this  money  had 
not  been  applied  to  the  purchase  of  the  cornetcy  it  ne- 
cessarily would  have  been  employed  in  India^  and  have 
produced  Indian  interest. 

The  minutes  of  the  decree,  so  far  as  they  refer  to  the 
principal  points  of  the  case,  are  as  follow  :  —  Declare 
that,  according  to  the  true  construction  of  the  testator's 
will,  Jane  Jarvis  Anderson^  Ann  Nesbitt  Anderson^  and 
Caroline  Erskine  Anderson^  the  three  residuary  legatees, 
who  were  girls,  were  in  no  event  to  take  more  than  an 
interest  for  their  respective  lives ;  but  that  Colin  Ander^ 
son^  one  of  the  residuary  legatees,  who  was  a  boy,  was  to 
take  an  absolute  vested  interest  on  attaining  his  age  of 
twenty-one  years :  declare,  that  while  all  the  residuary 
Iq^tees  continued  under  age  and  unmarried,  the  residue 
of  the  testator's  estate  formed  an  aggregate  fund,  out  of 
the  interest  whereof  they  were  to  be  maintained  and 
educated,  and  that  the  surplus  interest,  after  paying  the 
expences  of  their  maintenance  and  education,  was  to  be 
invested  and  added  to  the  principal,  for  the  benefit  of 
the  persons  who  should  be  eventually  entitled  thereto : 
and  declare,  that  the  late  Defendant,  Colin  Anderson^ 

H  2 


100 


CASES  IN  CHANCERY 


1829. 


Jackson 

V, 
FOBBISS. 


upon  attaining  his  age  of  twenty-one  years,  became  ab- 
solutely entitled  to  one  fourth  part  of  the  aggregate 
fund,  and  all  subsequent  interest  and  accumulation 
thereof;  but  in  computing  such  fourth  part,  he  is  to  be 
charged  with  the  sum  which  the  testator  paid  for  a  cor- 
netcy  for  him,  with  interest  thereupon  from  the  death 
of  the  testator,  at  the  rate  of  four  pounds  per  cent, 
according  to  the  direction  of  the  testamentary  paper 
relating  thereto:  and  declare,  that  the  remainder  of 
the  aggregate  fund,  after  deducting  such  the  fourth  shore 
of  the  said  Colin  Anderson^  continued,  until  the  death  of 
the  said  Jane  Jarvis  Anderson^  to  be  one  aggregate  (iind, 
out  of  the  interest  whereof  she  and  the  two  other  re- 
siduary legatees  (the  late  Plaintiff  Ann  Nesbitt  Jackson^ 
then  Ann  Nesbitt  Anderson^  and  the  Defendant,  Caroline 
Erskine  Middleton^  then  Caroline  Erskine  Anderson^)  were 
to  be  maintained  and  educated ;  and  that  the  surplus  in- 
terest thereof,  after  paying  the  expence  of  their  mainte- 
nance and  education,  was  to  be  invested  and  added  to 
to  the  principal,  for  the  benefit  of  the  persons  who 
should  eventually  be  entitled  thereto:  and  declare,  that 
upon  the  death  of  the  said  Jane  Jarvis  Anderson^  under 
the  age  of  twenty-one  years,  and  without  having  been 
married,  the  said  Colin  Andeison  became  further  ab- 
solutely entitled  to  one  third  part  of  the  third  share,  in 
which  she  had  a  life-interest,  of  and  in  the  said  remain- 
ing aggregate  fund,  and  that  the  residue  of  such  aggre- 
gate fund  still  continued,  until  the  marriage  of  the  said 
late  Plaintiff,  Ann  Nesbitt  Jackson^  to  be  one  aggregate 
fund,  out  of  the  interest  whereof  she  and  the  said 
Defendant,  Caroline  Erskine  Middleton^  then  Catiline 
Erskine  Anderson^  were  to  be  maintained  and  educated ; 
and  that  the  surplus  interest  of  such  remaining  aggre- 
gate fund,  afler  paying  the  expence  of  such  maintenance 
and  education,  was  to  be  invested  and  added  to  the  prin- 
cipal, for  the  benefit  of  the  persons  who  should  eventu- 
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ally  become  entitled  thereto :  and  declare,  that  upon  1829. 
the  marriage  of  the  late  Plaintiff  Ann  Nesbitt  Jackson^ 
then  Ann  Nesbitt  Anderson^  she  became  entitled  for  her 
life,  for  her  separate  use,  to  the  interest  of  one  moiety  of  Forbes. 
the  said  then  remaining  aggregate  fund;  ^d  that  the 
other  moiety  thereof  continued  till  the  marriage  of  the 
said  Defeoidant,  Caroline  Erskine  Middleton^  then  pzro- 
Une  Erskine  Anderson^  to  be  a  trust  fund,  put  of  the  in- 
terest whereof  she  was  entitled  to  be  maintained  and 
educated ;  and  that  the  surplus  of  such  interest,  after 
paying  the  expences  of  her  maintenance  and  education, 
was  to  be  invested  and  added  to  the  principal,  so  as  to 
form  an  aggregate  fund,  for  the  benefit  of  the  persons 
eventtually  entided  thereto:  and  declare,  tliat  on  the 
marriage  of  the  Defendant,  Caroline  Erskine  Middletouy 
then  Caroline  Erskine  Anderson^  she  became  entided  for 
her  life,  for  her  separate  use,  to  the  interest  of  the  said 
then  remaining  aggregate  fund :  and  declare,  that  on 
the  death  of  the  late  Plaintiff,  Ann  Nesbitt  Jackson^  the 
share  of  the  testator's  residuary  estate,  to  the  interest 
whereof  she  became  entitled  for  her  life  as  aforesaid, 
and  the  subsequent  interest  and  accumulations  thereof 
became,  under  the  trusts  of  the  said  will  and  codicils, 
divisible,  in  equal  shares,  among  her  surviving  children 
and  the  legal  personal  representatives  of  her  deceased 
children,  but  subject  as  to  the  Plaintiff  George  Jackson's 
beneficial  interest  in  the  shares  of  his  deceased  children, 
as  their  father  and  sole  next  of  kin,  to  such  claims,  if 
any,  as  the  surviving  children  of  the  late  Plaintiff,  Ann 
Nesbitt  Jackson^  may  have  under  her  marriage-articles, 
as  to  which  the  Court  reserves  the  consideration  thereof 
until  after  the  Master  shall  have  made  his  report :  and 
declare,  that  the  share  and  interest  which  so  vested  as 
aforesaid  in  the  said  Colin  Anderson  deceased,  with  the 
accumulations  thereof,  now  belong  to  his  Majesty,  sub- 
ject to  the  payment  thereout  of  the  costs  and  expences 
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incurred  by  the  said  Defendant,  John  Hopton  Forbes^  in 
taking  out  letters  of  administration  to  the  said  Cdin  An- 
derson the  younger,  and  Jane  Jarvis  Anderson  ad  litem* 
And  let  the  Master  enquire  how  much  of  the  clear  re- 
sidue belongs  to  his  Majesty,  and  how  much  to  the 
Plaintiff,  George  Jackson^  as  administrator,  with  the  will 
annexed  of  his  late  wife,  Ann  Nesbitt^  in  respect  of  the 
interest  and  accumulations  of  the  share  to  which  she  was 
entitled  tor  ner  life,  and  how  much  thereof  belongs  to 
her  surviving  children,  and  the  representatives  of  her  de- 
ceased children,  in  respect  of  the  principal  of  such  share, 
and  the  interest  and  accumulations  thereof  since  her 
death,  and  how  much  thereof  belongs  to  the  said  De- 
fendaat,  Caroline  Erskine  MiddLeton,  in  respect  of  the 
by-gone  interest  and  accumulations  of  the  share  to  which 
she  is  entitled  for  her  life,  and  how  much  thereof  is  the 
principal  of  such  share. 
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Westminstea 

JERNINGHAM  v.  HERBERT.  "^^^• 

July  11. 

Tt|  RS.  ANN  FRANCES  MIDDLETON,  by  her  Scotch herii^ 

^^  will,  gave  the  sum  of  30,000/.,  of  which  5000/.  was  J^  ^'^' 

lent  by  her  on  the  estate  of  George  Johnstone^  Esq.  on         

mortgage.  A  reference  having  been  made  to  the  Mas-  ^/^^  en- 
ter, to  enquire  what  was  the  nature  of  this  security,  he  Scotch  herit- 
made  a   report  thereon,  of  which  the  following  is  the  "Sii^'Sth^ 

efiect :—  other  pro- 

perty. 
The  herit- 
George  Grant  of  Leaslon^  in  the  constabulary  of //ac/-  able  bond  does 

dington  and  county  of  Edinburgh^  merchant  in  Z^on^fan,  descends  to 
by  his  bond  bearing  date  the  5th  of  August  1779,  bound  the  heir  at  law. 
himself,  his  heirs,  executors,  and  successors,  to  infeft  terial  that 

Mary  his  wife  in  an  annuity  of  500/.  sterlinc:,  to  com-  ^^^^^  is  also  a 
•^  ^  "^  °  personal  ob- 

mence  at  the  time  of  his  death  or  bankruptcy,  furth  ligation, 
of  his  lands  of  Leaston^  Pleidand  Hill,  and  otherctherein  ^^ju  retai^s^its 
mentioned.     And  by  an  instrument  of  the  same  date,  real  character 
the  said  George  Grant  enfeoffed  his  said  wife  in  the  said  nobilius. 
annuity  upon  his  said  lands.     George  Grant  sold  the 
lands  to  George  Johnstone ;  and  it  was  agreed  that  the 
latter  should  retain  10,000/.  of  the  purchase-money  as 
a  capital  to  answer  the  said  eventual  annuity,  and  which 
sum  was,  by  the  disposition  of  the  lands,  declared  to  be 
a  real  burden  or  charge  thereon;  and  it  was  therein 
recited  that  Mr.  Geoige  Johnstone  should  give  a  per- 
sonal bond,  over  and  above  making  it  a  real  burden. 
The  said  Geoige  Johnstone,  by  his  bond  bearing  date 
the  2d  day  of  March  1802,  and  registered  in  the  books 
of  Session  19th  day  of  October  1807,  after  reciting  the 
said  heritable  bond,  became  bound  to  pay  the  interest  of 
the  said  sum  of  10,000/.  to  the  said  George  Grant  during 
the  joint  lives  of  him  and  the  said  Mary  Grant,  or  until 
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1829.        she  should  become  entitled  to  the  annuity,  and  to  pay 
S^      ^^        tlie  said  capital  sum  itself  to  the  said  George  Grants  his 

JfiRNlNGHAM  '^  ° 

f).  heirs  or  successors,  at  and    upon  the  decease  of  the 

H£RBERT.  gjjjjj  ]\f^^  Grant;  which  obligation,  go  far  as  re- 
spected the  principal  or  capital  sum,  was  subsequently 
renounced  and  discharged  by  the  said  George  Grant. 
George  Grant  and  Mary  Grants  by  deed  executed  on 
the  5th  of  October  1807,  and  ratified  by  her  on  the  same 
day,  conveyed  to  J.  Cassin^  G.  Smithy  and  James  Bel- 
larm/j  their  heirs,  executors,  or  assigns,  the  interest  of 
the  said  sum  of  10,000/,,  and  all  the  right  and  posses- 
sion of  him  George  Grant  from  and  after  the  term  of 
Martinmas  1807,  during  the  joint  lives  of  him  and  the 
said  Maty  Grants  and  also  the  said  eventual  annuity  of 
500/.  during  the  life  of  the  said  Mofy  Grants  from  the 
decease  or  bankruptcy  of  the  said  George  Grant.  George 
Johnstone^  by  his  heritable  bond  and  disposition  in  seen- 
rity  bearing  date  the  26th  September  1807,  registered 
in  the  books  of  the  Court  of  Session  the  2Sd  of  October 
1807,  hound  himself  to  pay  to  the  said  Cassin,  Smithy 
and  Bellamy^  and  the  survivor  of  them  and  his  heirsy 
the  sum  of  10,000/.  as  principal,  within  three  months 
after  the  death  of  Mary  Grants  with  interest  from  her 
death.  He  conveyed  to  them,  in  real  security,  the  said 
lands,  for  the  payment  of  the  same  sum,  and  interest, 
from  the  death  of  the  said  Mary  Grant,  {a)  These 
gentlemen  were  trustees  for  Robert  Foster  Grants  Esq. ; 
and  by  disposition  and  assignment  in  Jlpril  1809,  duly 
registered  in  May  1809,  they  made  over  to  him^  his 
heirs  and  assigns,  the  aforesaid  eventual  annuity  of  SOOLf 

(a)  The  following  passage  occurs  in  this  instrument :  -^ 
*'  And  further  declaring  that  the  aforesaid  personal  obligation, 
and  the  said  conveyance  in  security,  were  and  should  be  deemed 
consistent;  and  it  should  be  competent  to  the  said  persons  to 
operate  payment  by  virtue  either  of  the  said  securities  or  both,  and 
by  personal  and  real  diligence  on  either  or  both,  without  innovation 
or  confusion  of  rights  *' 
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payable  as  aforesaid,  and  the  interest  of  the  said  prin*  1829. 

cipal  sum  of  10,000/.  during  the  joint  lives  of  the  said  /  -   ^  '■ 

George  GrofU  and  Mary  Grants  and  also  the  principal  v. 

sum  itself  payable  as  aforesaid,  at  the  death  of  the  said  ^^^v* 
Mary  Grants  And  tbe  interest  thereof  and  the  said  lands 
in  security;. 

JK.  F*  Grants  bj  bis  disposition  and  assignment, 
bearing  date  the  2Sd  day  of  December  1809,  executed 
in  London^  and  registered  in  the  books  of  the  Court  of 
Session  in  Edinburgh^  the  17th  February  1810,  in  con- 
sidamtion  of  the  sum  of  10,000/.  to  him  paid  by  tbe 
testatrix,  gav^  gtanted,  i^enated,  and  disposed  to  the 
testatrix,  and  her  heirs  and  assigns,  the  said  ^innuity  of 
500/.  steeling,  to  which  he  had  right  upliftable  furth 
of  all  and  sundry  the  lands  of  Leaston  and  Pletdand 
HUlsj-and  otlier  lands;  and  he  assigned  to  her  generally 
sU  bis  right  in  the  obligation  for  payment.  And  the  said 
R.  F.  Grant  did  thereby  assign,  convey,  and  dbpose  from 
him  smd  his  heirs  and  successors,  to  the  testatrix,  the 
interest  of  the  sum  of  10,000/.  from  Martinmas  1809, 
during  the  joint  lives  of  the  said  G.  Grant  and  M.  Grant, 
or  until  she  became  cfntitled  to  the  annuity,  together  with 
the  security  for  the  payment  thereof,  and  the  bond  of 
George  Johnstone  surrogating  and  substituting  the  tes- 
tatrix in  his  right  and  place.  And  R.  F.  Grant  did 
grant,  alienate,  and  dispose  to  the  testatrix,  her  heirs 
and  assigns,  heritably  all  .the  said  lands,  and  all  the  right 
which  he  had  thereto,  and  that  in  real  security  for  the 
payment  of  the  said  principal  sum  of  10,000/.  within 
three  months  after  the  decease  of  the  said  Mary  Grant, 
and  interest  from  her  death.  And  B.F.Grant  bound 
himself  to  enfeoff  the  testatrix  of  the  said  lands  by 
double  enfeoffments ;  and  for  effecting  the  enfeoffment, 
he  assigned  to  the  testatrix  the  said  sum  of  10,000/.  and 
interest,  together  with  tbe  said  heritable  bond  and  dis- 
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1829.        position  in  security  granted  by  the  said  George  Johnstones 
J  "^ '  "*       and  the  instrument  of  seisin  following  thereon,  substituting 
0.  the  testatrix  in  his  place ;  and  she  was  afterwards  duly 

enfeoffed.  The  said  George  Johnstone^  then  residing  in 
Hanaoer  Square^  in  the  county  of  Middlesex^  executed, 
in  London^  a  bond  or  obligation,  bearing  date  the  Slst 
March  1810,  unto  the  testatrix,  to  secure  to  her  the 
payment  of  the  interest  of  the  sum  of  10,000/.  half-yearly, 
during  the  joint  lives  of  the  said  Geotge  Grant  and 
Maiy  Grants  or  until  the  right  of  the  said  Mary  Grant 
to  the  said  annuity,  secured  by  the  said  bond  of  2d  March 
1802,  took  place.  And  in  the  margin  of  the  bond  is 
the  following  note  or  memorandum  signed  by  the  tes- 
tatrix : — "1 5th  August  1814.  Received  of  the  Countess 
St.  AntontOi  as  the  executrix  of  the  late  George  Johnstone^ 
Esq.,  the  sum  of  5000/.  in  part  payment  and  discharge 
of  this  bond;  and  the  further  sum  of  107/.  55.,  being  for 
all  interest  on  the  10,000/.  to  this  15th  August  1814,  and 
for  which  I  have  given  also  a  stamp  receipt. 

(Signed)         "  A.  F.  Middleton:' 

Upon  these  facts  the  Master  found  that  the  sum  of 
5000/.,  part  of  the  said  capital  sum  of  10,000/.,  was  paid 
off  to  the  testatrix  in  her  lifetime,  by  the  Countess 
St.  Antonio^  the  executrix  of  the  said  George  Johnstone^ 
in  part  discharge  of  the  securities  for  the  same;  and  that 
the  interest  on  the  remaining  5000/.  was  paid  to  the  said 
testatrix  or  her  committees  by  the  countess,  to  within 
one  quarter  of  the  time  of  her  death.  And  that,  upon 
due  consideration  of  the  said  instrument,  and  con- 
sidering the  said  sum  of  5000/.  remaining  due  thereupon 
to  the  testatrix, — was,  by  the  law  of  Scotland^  real  estate 
belonging  to  the  testatrix  at  the  time  of  her  death,  and 
that  the  same  was  secured  by  the  several  instruments  be- 
fore stated ;  and  that  as  the  same,  by  the  law  oi  Scotland^ 
did  not  pass  by  the  will  or  codicils  of  the  testatrix,  the 
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same  was  then  vested  in  the  Defendant,  Hastings  Na^        1829. 

thaniel  Middletoru  as  the  heir  at  law  of  the  testatrix,  for    .    ^-"^ 

^  Jerninoham 

his  own  use  and  benefit     When  this  cause  came  on  v. 

for  further  directions,  it  was  referred  back  to  the  Master 
to  enquire  and  certify,  "  Whether,  by  the  law  of  Scot' 
land,  the  testatrix,  either  in  her  own  name  or  in  the 
names  of  the  obligees,  had  a  right  of  personal  action 
against  the  obligor  or  his  executrix,  either  in  respect  of 
the  bond  bearing  date  the  2d  day  of  March  1802,  or  the 
bond  bearing  date  the  26th  day  of  September  1807,  and 
to  enquire  whether  George  Grant  and  Mary  his  wife  were 
living  at  the  time  of  the  testatrix's  death,  and  if  she  sur- 
Tired  her  husband,  and  if  now  living,  or  when  she  died." 

The  Master  reported  that  by  the  law  of  Scotland  the 
testatrix,  either  in  her  own  name  or  in  the  name  of  the 
obligees,  had  such  right  of  personal  action  in  respect  of 
either  bond.  That  report  was  made  upon  the  following 
opinion  of  John  Hope,  Esq.,  the  Solicitor-General  of 
Scoilandj  and  Mr.  Moncrief  of  the  Scotch  bar :  — 

*<  There  can  be  no  doubt  that  the  party  in  the  right 
of  an  heritable  bond  has  a  right  of  personal  action 
against  the  debtor  or  grantor  of  the  bond  and  his  exe- 
cutors and  representatives,  for  payment  of  the  sum  for 
which  the  heritable  security  is  granted.  The  real  or 
heritable  security  is  added,  for  the  safety  of  the  creditor, 
to  the  personal  obligation  of  the  debtor;  and  when  a 
debt  is  so  secured,  important  consequences  follow  in 
r^ard  to  the  succession  of  the  creditor's  interest  in  the 
bond.  But  the  circumstance  that  the  creditor  has  ob- 
tained real  security  for  the  payment  of  his  debt  in  no 
d^ree  alters  the  right  to  demand  payment  in  a  personal 
action  against  the  debtor  or  his  representatives." 

The  Master  also  reported  that  it  appeared  by  an 
affidavit  sworn  on  the  18th  December  1828,  that  the 
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1829*  said  George  Grant  was  then  alive;  that  the  testatrix 

'      '  died  on  the  8d  day  of  Navembo'  J82S,  and  Mary  Grant 

V,  on  the  5th  of  December  18j28. 


ItsaBEA^. 


Mr.  Treslaoe  and  Mr.  Pir4^  for  the  heir  at  law..  It 
seems  by  the  opinion  of  ithe  gentlemen  of  the  Scotch  bar 
that  ;a  persooail  .action  lies  upon  every  heritable  bond; 
the  Mfuster  has  found  that  it  w^  re«l  est«^^  and  de- 
scended to  the  heir  at  law,  widi  a  right  to  personal 
action.  In  the  case  of  ^*  WUlock  v.  OudUerlonyf*  in  the 
House  of  PeerSf  1 772,  cited  in  <^  Glover  y.  Sirothqff^^  (a)^ 
it  was  affirmed  by  the  decree  of  the  House  that  heri- 
table bonds  could  not  pass  unless  they  were  disposed 
of  inter  tdvos  by  the  proper  deed  of  disposition,  accord- 
ing to  the  laws  of  Scotland;  but  the  case  to  be  relied  on 
is  ihat  of  ^^  Johnstone  v.  Baker^*  reported  in  a  note  to 
the  case  of  The  Duchess  of  Bucdeugh  v.  Hoare.  (6)  la 
that  case  a  heritable  bond  was  given,  to  a  moiety  of 
which  the  testator  therein  had  become  entitled,  said  lie 
by  his  will  devised  all  his  real  and  personal  estate  upon 
the  trusts  therein  mentioned.  And  he  directed  that  all 
his  property  and  securities  for  money  in  Scotland  should, 
for  the  purposes  of  his  will,  be  considered  as  personal 
estate,  and  passed  to  his  trustees  as  for  as  he  could  by 
his  will  affect  the  same,  as  if  the  same  were  his  personal 
estate  in  JBngland.  A  case  was  laid  before  the  Lord 
Advocate  of  Scotland^  who  thereupon  stated  his  opinion 
to  be,  that  the  will  of  the  testator  was  ineffectual  ibr  con- 
veying the  heritable  debt  in  question ;  but  that  the  same 
did,  on  the  death  of  the  testator,  descend  to  his  heir  at 
law.  The  Master  thereupon  reported,  that  the  heritable 
bond  did  not  pass  by  the  will,  but  descended  to  his  heir 
at  law.  And  Sir  William  Grant,  Master  of  the  Rolls, 
decreed  accordingly.  In  that  case  also  there  was  a  right 
of  personal  action.    The  only  case  against  us  appears  to 

(a)  9  B.  C  C. ^S.  ib)  A  IMd,  474. 
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be  that  of  The  Duehess  of  BUedeugh  v*  Hoare.    In  that        1829. 

case  an  English  bond  Waa  given,  and  the  Sccith  securities 

were  only  collateral;  and,  under  the  special  circum-   '      «. 

stances,  it  was  there  decided  that  the  debt  was  personal      Hbmbet. 

property.     That  is  not  the  case  now  before  the  Court ; 

and  the  bond,  we  conceive,  descends  to  the  heir  at  law. 

The  third  bond  is  an  English  bond ;  but  that  is  only  a 

bond  securing  the  interest 

Mr.  Pepys  for  the  administrators. 

If  the  Scotch  bond  were  given  originally,  then  it  is 
real  estate^  but  if  coUateivilly,  it  is  not  so.  All  the  cases 
decide  that  heritable  bonds  as  such  do  not  pass  by  an 
English  will.  The  case  of  Johnsione  v.  Bakery  decided 
by  Sir  WiUiam  Grants  related  to  a  purchase  of  a  heritable 
bond  ;  but  we  are  the  purchasers  of  the  10,000/.  Grant 
was  unable  to  make  a  title  to  the  estate  to  the  extent  of 
the  annuity  of  500^  a  year  granted  to  his  wife,  where* 
upon  Jofinstane  the  purchaser  reserved  10,000/.  of  the 
purchase  money,  and  gave  a  bond. 

Mr*  Treslave. 

It  was  provided  by  the  conveyance  itself  that  the 
10,000/.  should  remain  in  the  hands  of  Johnstone  as  a 
real  burden.  Mrs.  Middleton  took  an  assignment  of  it 
by  Scotch  securities. 

Mr.  Pepys  resumed. 

The  bond  in  1802  was  a  bond  to  pay  the  10,000/.:  it  is 
a  mere  debt,  and  not  an  interest  in  land.  In  1807 
George  Grant  assigned  the  10,000/.  to  trustees  for  JB.  F. 
Grant ;  and  in  1810  the  transaction  took  place  between 
the  testatrix  and  R.  F.  Grant.  Under  which  class  of 
cases  does  this  case  fall  ?  In  one  case  it  does  not  pass  by 
will ;  in  the  other  case,  where  the  Scotch  security  is  col- 
lateral to  the  debt,  then  it  does.    This  beings  I  submit^ 
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f). 

Hebbebt. 


]  829.        within  the  case  of  the  Duchess  of  Buccletigk  and  Hoare^ 
/  ^-"^        is  part  of  the  personal  estate,  and  passed  by  the  wilL 

Mr.  Richards  followed. 

It  has  been  decided  that  when  an  English  security  is 
given^  it  passes  as  personal  estate.  Mr.  Johnstomfs 
executrix,  the  Countess  of  S/.  Antonio^  paid  off  a  part  of 
the  bond,  and  in  the  margin  is  written  a  receipt  for 
5,000/.  in  part.  Now  if  the  Countess  paid  o£f  a  part  of 
this  bond  as  executrix,  there  was  personal  liability ;  and 
having  paid  a  portion,  could  the  Countess  have  justified 
a  refusal  to  pay  the  remainder  ?  Mr.  Johnstone  and  his 
executrix  made  themselves  personally  liable ;  and  where 
there  is  that  responsibility,  it  comes  within  the  case  of 
the  Duchess  oi  Buccleugh  and  Hoare. 

Mr.  Bx)se  and  Mr.  Lynch  for  the  legatees.  The  Master 
has  certified  that  there  was  a  right  of  personal  action  for 
the  money  against  Mr.  Johnstone.  The  security  is  a  per- 
sonal obligation,  adding  only  the  incident  of  a  Scotch 
security  and  the  enfeoffment  of  a  heritable  property ;  it 
is  a  personal  obligation  with  a  security  binding  his  heir: 
in  the  case  of  Johnstone  v.  Baker^  the  parties  were  domi- 
ciled in  Scotland.  We  are  entitled  to  consider  this  as 
personal  property  of  Mrs.  Middleton^  and  to  deal  with  it 
according  to  her  will. 

Mr.  Treslave,  This  is  the  case  of  a  man  who  does 
not  pay  the  purchase  money,  and  that  in  England  is  a 
real  burthen  upon  the  land.  A  bond  to  a  man,  his  heirs, 
and  successors  must  of  necessity  be  realty  :  it  is  similar 
to  a  rent-charge  in  this  country. 

The  Master  of  the  Rolls. 

(After  adverting  to  the  bond  of  1779,  and  the  assign- 
ment to  trustees  for  Mr.  Robert  Foster  Grant\  Mr* 
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George  Jaknstofie  executed  a  new  heritable  bond  to  the        1829. 

trustees  for  Bobert  Foster  Grants  and  in  that  new  herit-    ,    ~-   -^ 

Jbbninoham 

able  bond  he  made  a  real  burthen  on  the  estate,  of  the  v. 

10,000/.  to  be  paid  within  a  certain  term  after  Mrs. 
Grants  death ;  but  he  did  not  in  that  security  make  it 
a  real  burthen  upon  the  estate,  that  the  interest  should 
be  paid  during  the  joint  lives  of  Mr.  and  Mrs/  Grant. 

This  heritable  bond,  like  the  former  one,  contained 
also  the  personal  obligation  of  Mr.  Johnstone. 

By  the  disposition  and  assignation,  which  bears  date 
two  years  afterwards,  namely,  the  3d  of  May-  1809, 
those  trustees  assigned  to  Mr.  Robert  Foster  Grant 
their  .cesitii  que  trust,  the  benefit  of  all  the  securities, 
Mr.  Bobert  Foster  Grant  being  thus  entitled  to  all  these 
securities,  he,  by  a  deed  dated  the  23d  of  December 
1809,  assigned  them  to  the  late  Mrs.  Middkton;  and 
she,  therefore,  stood  precisely  in  the  same  situation  as 
the  trustees  of  Mr.  Bobert  Foster  Grant  had.  Mr. 
Johnstone  executed  a  bond  to  Mrs.  Middleton,  bearing 
date  3 1st  March  1810,  whereby  Mr.  Johnstone  engaged 
to  pay  to  Mrs.  Middleton  the  interest  of  the  sum  of 
10,000/.  half-yearly  during  the  joint  lives  of  the  said 
George  Grant  and  Mary  Grant  his  wife,  or  until  the 
right  of  the  said  Mary  Grant  to  the  said  annuity,  se- 
cured by  the  said  bond  of  the  2d  March  1802,  took 
place.  This  was  an  English  bond ;  and  of  consequence 
all  the  interest  that  she  derived  under  this  English  bond 
would  necessarily  pass  by  her  will. 

(His  Honour  here  referred  to  the  opinion  of  the 
Solicitor-General  of  Scotland,  and  Mr.  Moncrief,  who  is 
now  a  Judge  of  the  Court  of  Session.) 

I  have  looked  into  the  Scotch  law  upon  the  subject, 
and  I  now  entertain  a  clear  opinion  upon  it.     Heri- 
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18^9. 


Jf.rningham 

V. 

Herbert. 


table  bonds,  it  seems,  usually  contain,  not  only  a  charge 
making  the  same  a  real  burthen  upon  the  estate,  but 
also  a  personal  obli^tion*  The  question  to  be  con- 
sidered is,  Whether  this  personal  obligation  alters  tlaa 
nature  of  the  property,  so  as  to  give  it  to  the  personal  re- 
presentative, in  the  place  of  its  passing  as  a  heritable  bond 
to  the  heir  at  law  ?  Now  upon  that  point  there  is  no 
doubt  upon  examining  die  Scotch  authorities.  It  is 
there  expressly  stated,  especially  in  Mr.  Erskine^s  In- 
stitutesj  that  if  there  be  a  personal  obligation  super- 
vening, as  the  term  is  in  the  Scotch  law,  the  heritable 
bond,  that  the  heritable  bond  will  carry  with  it  the 
personal  right,  as  being  Jus  nobilius  and,  consequently, 
it  still  continues  a  heritable  bond,  and  will  descend  to 
the  heir  (a),  and  will  not  pass  by  an  English  will.  I  am, 
dierefore,  of  opinion,  that,  except  as  regards  the  interest 
secured  by  Mr.  Johnstone*s  bond  to  Mrs.  Middleion, 
of  the  3 1  St  March  1810,  Mrs.  MiddletorCs  will  does 
not  affect  this  property ;  and  that  the  right  to  the  herit- 
able bond  descends  to  the  heir. 


{a)  Though  moveable  suras  are  rendered  heritable  bj  the  cre- 
ditor's securing  them  on  land,  yet  an  heritable  debt  is  not  changed 
into  moveable  by  an  accessory  moyeable  security :  ex.  gr^  a  gjMt 
of  single  escheat,  or  by  a  second  moveable  bond,  Corroboradog 
the  first  heritable  one,  (Pr.  Faic,  49.);  because  the  supervening 
security  is  not  only  an  accessory  to  the  heritable  debt,  but  it  it  the 
weaker  right,  which,  therefore,  ought  not  to  draw  the  jus  wMBmt 
after  it.  And,  indeed,  there  is  no  ground  to  presume  in  such  case 
an  intention  in  the  creditor  to  alter  the  condition  of  the  debt ;  for 
his  obvious  and  only  meaning  is  to  secure  the  payment  of  it. 
Neither  does  the  demand  of  payment,  by  a  creditor  in  an  heritable 
debt,  though  made  judicially,  afford  any  presumption  of  an  inten- 
tion to  change  the  nature  of  it  to  moveable,  but  rather  to  employ 
hif  money,  when  recovered  from  the  present  debtor,  upon  another 
heritable  security^  more  to  his  liking,  or  perhaps  on  a  purchase  of 
land.  —  Ersk,  Inst  186, 
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ARGUED  AND  DETERMINED  1829. 


IN 


SCfte  ^i^  Court  of  C|)anterp* 


BURLTON  and  Others,  Assignees,  &c.  v.  WALL,  Rolls. 

Clerk.  July  87. 


JOHN  MORRIS  being  seised  in  fee  of  the  lands  in  Bankruptcy, 

question,  a  commission  of  bankrupt,  bearing  date  the  ^fi^  o/sw 
SOtb  o£ March  1826,  was  issued  against  Thomas  Coleman^  amnUssMn 
the  said  John  Morrisj  John  Beebee  Morris^  and  Thomas      o*  to  one  of 

Morris^  bankers,  dealers,  and  chapmen,  on  which  they  y^i^l  ^^ 
were  declared  bankrupts,  and  the  Plaintiffs  were  chosen      Purchaser. 

assignees.      In  that  character  the   Plaintiffs,   in  Jtdi^  Exceptiont. 

1827,  contracted  to  sell  the  lands  to  the  Defendant.  a  commission 

was  issued 
against  two 
Previously   to  this   commission,   and   on   the  29th  partners.  Sub- 

March  1826,  a  commission  was  issued  a&rainst  Thomas  !l^f5lL« 
'  o  commission 

was  issued 
against  one  of  them  and  three  other  persons :  this  latter  commission  was  then 
superseded  as  to  the  partner  who  was  included  in  the  first  commission,  without 
prejudice  as  to  the  other  three  bankrupts.  The  assignees  under  the  second  commis- 
sion sold  an  estate  belonging  to  one  of  the  three  partners ;  the  purchaser  objected, 
that  the  second  commission  was  altogether  ?oia,  but  the  Court  held  otherwise, 
and  made  a  decree  for  specific  performance. 
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Coleman  and  one  Edward  WellingSj  under  which  they 
were  declared  bankrupts. 

On  th6  16th  April  1826,  Thomas  Ccleman  and  the 
Plaintiffs  presented  a  petition  to  the  Lord  Chancellor  in 
the  matters  of  the  two  bankruptcies,  praying  that  the 
commission  against  Thomas  Coleman^  John  Morris,  John 
Beebee  Morris^  and  Thomas  Morris,  might  be  super- 
seded as  against  Thomas  Coleman,  without  affecting  the 
validity  of  such  commission  as  to  either  of  the  other 
bankrupts,  or  the  certificate  of  either  of  them.  On  the 
10th  May  1828,  this  petition  came  on  to  be  heard, 
when  the  Vice-Chancellor  superseded  the  commission  as 
against  Thomas  Coleman,  his  estate  and  effects  accord- 
ingly, without  prejudice  to  the  validity  of  the  commis- 
sion as  to  the  others,  or  their  certificates;  and  the 
proofs  of  the  debts  under  that  commission  against  the 
separate  estate  of  Thomas  Coleman  were  ordered  to  be 
transferred  to  the  commission  issued  against  Thomas 
CoUman  and  Edward  Wellings,  and  to  stand  part  thereof. 
The  bill  stated  the  preceding  facts,  au^t  prayed  for  spe- 
cific performance. 


The  Defendant,  by  his  answer,  said,  that  he  was 
ready  to  perform  the  agreement  upon  having  a  good 
title  made  to  him ;  but  he  had  not  hitherto  performed 
the  same  on  account  of  the  doubts  which  he  was  advised 
existed  with  respect  to  the  complainant's  title,  especially 
as  concerned  the  validity  of  the  commission  of  the 
SOth  of  March  1826,  as  against  the  said  John  Morris, 
John  Beebee  Morris,  and  Thomas  Morris,  and  their 
estate  and  effects,  regard  being  had  to  the  previous 
existence  of  the  commission  of  the  29th  March  1826, 
notwithstanding  the  said  order  o( supersedeas. 

The  usual  reference,  was  made  to  the  Master,  who 
reported  that  a  good  title  could  be  made. 
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To  that  report  the  Defendant  excepted.  The  excep- 
tion, and  a  petition  of  the  Plaintifis  for  confirming  the 
Master's  Report,  came  on  to  be  heard  this  day. 

Mr.  Bickersteih  and  Mr.  Wigram.  Here  are  two 
commissions  against  Coleman,  The  second  commission 
was  Toid  from  the  b^inning.  The  purchaser  is  a  will- 
ing one,  yet  it  is  the  duty  of  his  counsel  to  shew,  that 
the  title  is  not  a  good  one.  A  second  commissioti, 
whilst  the  former  is  subsisting,  is  void.  Ex  parte  Bul^ 
len  {a)  and  Ex  parte  Thompson,  {b)  In  the  case  of  Ex 
parte  Crew  {c)  the  Lord  Chancellor  Eldon  held,  that  if 
a  joint  commission  issue  against  persons,  one  of  whom 
has  been  declared  a  bankrupt  under  a  separate  commis- 
sion against  him,  the  joint  commission  is  a  nullity,  one 
of  the  parties  being  already  a  bankrupt  under  a  prior 
commission  against  him.  Another  question  is.  Can  any 
thing  subsequendy  done  do  away  with  the  effect  ?  Re 
Coleman  {d).  It  has  been  established  in  a  case  at  law,  that 
a  certificate  under  a  second  commission  is  not  an  answer 
to  an  action,  Ti9v.  Wilson  [e) ;  and  that  case  was  de- 
cided since  the  passibg  of  the  last  bankrupt  act.  (g)  The 
sixteenth  section  of  that  act  only  meant  that  where  a 
commission  issued  against  partners  or  others  being  valid, 
the  Court  might  supersede  it  as  to  one,  leaving  it  un- 
aftcted  as  against  the  others ;  those  others  being  persons 
against  whom  a  commission  might  originally  have  issued. 
If  this  be  an  invalid  commission  the  assignees  have  no 
power  to  convey. 

Mr.  Eose  and  Mr.  Beames.     The  other  side  contend 
that  the  second  commission  was  void,  and  that  nothing 


Il5 


1829. 


BuatTON 

t». 

Wall. 


(a)  1  Roie,  136.  {b)  1  Roie,  285. 

(c)  16  Vei.  236.  (rf)  1  Montague  S^  M' Arthur,  15. 

(0  7  Bam,  4"  Creu,  684.;  and  see  Ex  parte  Brown,  I  V.Sf  B.  60. 
{g)  6  G.4.  r,16.  «.16. 
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18^'  could  be  subsequently  done  to  make  it  good :  but  if  that 
be  law.  Lord  Hardwicke  and  Lord  Eldon  must  have 
mistaken  the  law;  for  they  frequently  superseded  the 
first,  when  a  separate  commission,  in  order  to  let  in  a 
second,  being  a  joint  commission.  A  commission  of 
bankrupt  is  in  the  nature  of  an  execution  at  law.  In 
Ex  parte  Rawson  {a)  Lord  Eldon  gave  effect  to  a  second 
joint  commission;  for  whatever  may  be  the  case  at  law, 
the  Chancellor  sitting  in  bankruptcy  will  do  what  is 
most  necessary  to  effect  the  purposes  of  justice.  If  the 
proposition  be  right,  that  a  second  commission  is  void, 
then  no  supersedeas  of  the  first  could  establish  it ;  but  it 
was  decided  in  Ex  parte  Bygrave  {b)  that  a  joint  com- 
mission against  two  should  be  superseded  as  to  one^ 
and  that  was  a  virtual  decision  that  the  commission  was 
good  as  to  the  other.  In  Ex  parte  Pryce  (c)  Lord  Elian 
decided  that  the  commissioners  ought  to  proceed  under 
the  several  commissions,  since  it  was  unknown  to  them 
which  would  be  ultimately  available. 

With  respect  to  the  case  of  Till  v.  Wilson  the  six- 
teenth section  of  the  last  bankrupt  act  was  not  adverted 
to,  and  Lord  Tenterden  there  said,  "  We  are  not  called 
upon  to  decide  what  will  be  the  effect  of  superseding  the 
first  commission  ;  it  is  sufficient  for  the  present  case  to 
say,  that  upon  the  authorities  and  opinions  referred  to, 
we  are  of  opinion  that  the  second  commission  is  a  nul- 
lity, inasmuch  as  there  is  nothing  upon  which  it  can 
operate,  all  the  bankrupt's,  property  being  vested  in  the 
assignees  under  the  first  commission." 

A  second  commission  is  void  only  by  reason  of  the 
existence  of  the  first  commission ;  on  the  first  being 


(a)  1  r.  4-  5. 160.       (i)  2  Glyn  ^J,  591.       (c)  2  Ol^  ^  J.  161. 
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superseded,  the  second  becomes  good,  and,  therefore^        1829. 
this  exception  must  be  disallowed. 

Mr.  Bickersteth  in  reply.  The  question  here  is.  Can 
the  PIainti£&  make  a  valid  legal  title  ?  The  Lord  Chan- 
cellor may  direct  the  proceedings  of  a  previous  commis- 
sion to  be  impounded,  and  a  subsequent  commission  to 
be  proceeded  in.  And  if  the  certificate  of  the  bankrupt 
were  questioned  at  law,  the  Lord  Chancellor  might 
interfere  by  injunction  to  protect  the  bankrupt ;  but  that 
is  a  consideration  different  from  what  should  govern  the 
Court  on  the  present  occasion.  The  Plaintiff  is  entitled 
to  a  legal  title,  and  is  not  bound  to  take  a  title  which 
can  only  be  protected  by  injunction.  The  second  com- 
mission is  invalid,  and  no  subsequent  act  can  establish 
it.  The  first  commission  is  going  on,  and  therefore  the 
proceedings  cannot  be  impounded* 

The  Master  of  the  Rolls.  ^mtjfi^. 

I  am  of  opinion  that  I  must  make  a  decree  for  spe- 
cific performance  of  the  contract  The  argument  is, 
that  the  sixteenth  section  of  the  act  of  G  G.  4.  was  in- 
tended only  to  apply  to  cases  of  valid  commissions,  and 
that  it  was  not  meant  to  apply  to  cases  where  the  com- 
mission was  invalid,  because  a  prior  commission  had 
issued  against  one  of  the  bankrupts.  Now,  if  I  were  to 
give  any  opinion  on  that  point,  I  should  say  that  the 
reason  of  that  provision  in  the  act  was  for  the  very 
purpose  of  giving  validity  to  the  commission,  which, 
in  its  origin  was  not  valid,  by  enabling  the  Lord  Chan- 
cellor to  supersede  the  commission  as  to  one  person; 
and  therefore  I  am  far  from  adopting  the  argument: 
but,  however,  that  might  be,  I  should  find  a  very 
great  difficulty  here  in  refusing  this  specific  perform- 
ance,   for   the  objection   is   actually   removed  by   thd 
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Vice-Chancellor's  order  under  this  very  commissioQ, 
for  he  superseded  this  commission  as  far  as  it  regards 
Coleman^  and  the  commission  therefore  is  a  good  com- 
mission not  only  in  equity,  but  at  lawr.  The  argument 
used  on  the  part  of  the  purchaser  is,  that  the  Vice- 
Chancellor  bad  no  authority  to  do  this;  that  the  act 
did  not  apply  to  such  a  case ;  but  I  never  could  deter- 
mine that  the  Vice-Chancellor  had  committed  an  error : 
it  would  in  fact  be  a  re-hearing  of  the  Vice-Chancellor's 
order,  and  I  should  in  such  case  direct  the  party  to  go 
to  the  Lord  Chancellor  if  I  entertained  any  doubt  about 
it*  I  have  no  authority  to  reverse  the  Vice-Chancellor's 
order  to  supersede;  and,  therefore,  if  my  opinion  were 
otherthan  it  is,  I  could  not  decide  in  favour  of  die 
exception ;  all  that  I  could  do  would  be  to  send  it  to 
the  Lord  Chancellor ;  but  ray  opinion  entirely  concurs 
with  the  Vice-Chancellor.  I  must,  therefore,  decree  a 
specific  performance,  and  indeed  without  any  doubt 
upon  the  question,  but  without  costs. 


Exceptions  overruled,   and  specific  performance  of 
the  agreement,  without  costs,  decreed. 

Reg.  Lib.  A.  1 828.  fo.  224.3. 
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BETWEEN 

JAMES  HAUGHTON  LANGSTON,     Plaintiff;  VLovu. 

Juki  as, 

AND 

Sir  CHARLES  MORICE  POLE,  Bart,  HAUGH- 
TON FARMER  OKEOVER,  MARIA  SARAH 
LANGSTON,  CHARLES  BARTER  the  Elder 
and  ELIZABETH  CATHERINE  hw  Wife,  and 
CHARLES  BARTER  the  Younger,  an  In&nt,  by 
his  Guardian^  _  _  -      Defendants^ 

THIS  suit  was  instituted  to  decide  a  question  on  the  JViU,  comtrue' 
it  Ml 

will  of  John  Langston  of  Sarsden  House^  in  the      ^9j- 

county  of  Oxford^  Esquire,  bearing  date  the  28th  Judy     ^^ 
1801,  whereby  he  gave  all  his  manors  and  lands  unto  "^'-^^y^^^ 
and  to  the  use  of  trustees  upon  trust,  so  soon  as  his  bis  manors  to 
son  (the  Plaintiff)   should  attain  twenty-one  years,  to  j!!!'!^"?^ 
convey,  settle,  and  assure  the  same  as  follows :  —  To  the  vey  Uie  same 
useof  the  Plaintiff  and  his  assigns  for  life;  remaind^to  j^^.x.  for 
trustees,  to  be  named  in  the  settlement,  to  preserve  con-  life  5  with  re* 
tingent  remainders ;  with  remainder  to  the  use  of  the  trustees  to 

second,  third,  fourth,  fifth,  and  every  other  son  of  the  P/^serve  con-* 

tinceDt  re- 
Plaintiff  in  tail  male  in  succession;  with  remainder  to  mamders; 

testator's  second   and  other   sons  successively  in  tail  d^J^to^^he^Irlsw 
male;  with  remainder  to  trustees  for  500  years,  upon  condand 

the  trusts  thereinafter  mentioned;  with  remainder  to  ^nso/jJ^fi* 

in  tail  male. 

There  was  no  limitation  to  the  first  son  of  J,  H,  L.,  but  the  declaration  of  thd 
trust  of  the  term  contained  a  provision  to  raise  money  for  the  daughters  on  failure 
of  issue  male  of  the  body  of  J.  H.  L.  The  will  aleo  provided,  that  in  case  J.  H.  L, 
should  have  any  children  other  than  and  besides  an  eldest  or  only  son,  then  J,  H.  L. 
might  raise  money  for  the  portion  of  younger  sons  or  daughters : 

Held,  that  the  true  construction  of  the  will  was,  that  the  first  son  should  have  All 
estate  tail  male  in  reversion  after  the  death  of  his  father. 
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1829.  the  Plaintiff's  daughters  in  succession  in  tail  general; 
with  remainder  to  trustees  for  ninety-nine  years ;  with 
remainder  to  testator's  eldest  daughter  in  strict  settle- 
ment, and  divers  remainders  over.  Tlie  trusts  of  the 
terms  of  500  years  and  99  years  were  declared  as 
hereafter  stated  in  the  case  laid  before  the  Judges  of 
the  Court  of  Common  Pleas.  And  the  trustees  were 
directed  to  give  in  the  settlement  similar  powers,  if 
any  of  his  daughters  should  become  tenants  for  life, 
to  raise  portions  for  their  younger  children.  And 
the  bill  alleged  that  it  was  the  testator's  intention  that 
bis  will  should  contain  a  direction  that  the  settlement 
directed  by  his  will  to  be  made  should  contain  a 
limitation  to  the  Plaintifi^s  first  son  in  tail  male,  im- 
mediately after  the  limitation  to  trustees,  during  the 
life  of  the  Plaintiff,  to  preserve  contingent  remainders, 
and  immediately  before  the  limitation  to  the  second  son 
of  the  Plaintiff;  and  that  the  testator  accordingly  gave 
instructions  to  his  solicitor  to  prepare  a  will  containing 
a  direction  to  insert  such  a  limitation  in  the  settlement 
so  directed  to  be  made.  And  in  pursuance  of  such  in- 
structions, a  draft  of  his  will  was  accordingly  prepared; 
and  such  draft  contained  a  direction  that  such  a  limit- 
ation should  be  inserted  in  the  will,  but  in  the  engross- 
ment of  the  will  executed  by  the  testator  such  direction 
was  omitted  to  be  inserted  by  the  mistake  or  careless- 
ness of  the  person  who  engrossed  the  will  from  the 
draft;  the  Plaintiff,  however,  submitted  that  the  will 
contained  within  itself  sufficient  evidence  of  the  testator's 
intention  being  that  the  settlement  so  directed  to  be 
made  as  aforesaid  should  contain  such  a  limitation  as 
before  mentioned  in  favour  of  the  Plaintifi^'s  eldest  son 
in  tail  male. 

The  bill  prayed  that  the  will  and  codicils  might  be 
established,  and  the  trusts  thereof,  as  far  as  respected 
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the  settlement  and  conveyance  of  the  manors,  messuages,        1829* 

lands,  tenements,  hereditaments,  and  real  estate  of  the 

testator  devised  to  the  Defendants  Sir  C  M.  Pole  and 

H.  F.  Okeaoerj  and  their  late  deceased  co-trustee,  might 

be  carried  into  execution  by  a  settlement  and  convey- 
ance to  be  made  by  the  Defendants  Sir  Charles  Morice 

Pole  and  Houghton  Farmer  Okeaoer  of  the  same  manors, 

messuages,  lands,  tenements,  hereditaments,  and  real 

estate,  to  the  uses,  upon  the  trusts^  and  for  the  intents 

and   purposes,   and   with,   under,   and   subject  to  the 

powers,  provisoes,  and  declarations,  to,  upon,  for,  with, 

under,  and  subject  to  which  the  same  were  by  the  will 

directed  to  be  settled  and  conveyed,  or  as  near  thereto 

as  the  deaths  of  persons,  or  the  circumstances  of  the 

CBse^   would   permit;   and   especially   that  in   making  | 

such  settlement  and  conveyance,  a  limitation  might  be 
inserted  therein  whereby  the  said  manors,  messuages, 
lands,  tenements,  hereditaments,  and  real  estate  might 
be  limited,  settled,  and  assured  to  the  use  of  the  Plain- 
tiff's first  son  in  tail  male  in  remainder,  immediately 
after  the  limitation  to  the  use  of  trustees  during  the 
life  of  Plaintiff,  to  preserve  contingent  remainders,  and 
immediately  before  the  limitation  to  the  use  of  the 
Plaintiffs  second  son  in  tail  male. 

Sir  Charles  Morice  Pole  Bart,  and  Haughton  Farmer 

Okeaoer^  by  their  answers,  said  they  believed  that  it  was 

the  testator's  intention  that  his  will  should  contain  a  " 

(iirecti<Mi  that  the  settlement  so  directed  to  be  made  as 

in  the  bill  mentioned  should  contain  such  limitation  in 

favour  of  the  eldest  son  of  the  Plaintiff  in  tail  male,  and  i 

believed  that  the  testator  accordingly  gave  instructions 

to  his  solicitor  to  prepare  a  will  containing  a  direction 

to  insert  such  limitation  in  the  settlement  so  directed  to 

be  made;  and  that,  in  pursuance  of  such  instructions,  a 

draft  of  a  will  was  accordingly  prepared,  and  that  such 
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1829.  draft  contained  a  direction  that  such  a  Umitatioa  shoidd 
be  inserted  in  the  settlement  so  directed  ta  be  made; 
and  these  Defendaots  believed  that  in  the  engroaam^it 
of  the  will  executed  by  the  testator  such  dkectiaa  was 
omitted  to  be  inserted  by  the  mistake  or  j^ardessoess  of 
the  person  who  engrossed  the  will  from  the  draft.  They 
further  said,  they  had  been  advised  and  believed  that 
the  will  contained  within  itself  evidence  of  the  testator's 
intention  being  that  the  settlement  so  directed  to  be 
made  should  contain  such  a  limitation  in  &vour  of  the 
Plaintiff's  eldest  son  as  in  the  bill  mentioned,  but  they 
submitted  the  same  to  the  opinion  of  the  Court. 

The  other  Defendants,  Maria  Sarah  Langston^  a  te- 
nant for  life  in  remainder,  Charles  Barter,  and  Elizabeth 
Catherine  his  wife,  another  tenant  for  life  in  remainder^ 
and  Charles  Barter  the  younger,  the  in&nt,  first  tenant 
in  tail  in  remainder^  by  his  father  and  guardian,  stated 
in  their  answers  to  the  same  effect. 

This  cause  came  on  to  be  heard  before  the  Master 
of  the  liolis  on  the  23d  day  of  February  1826. 

Mr.  Shadwell  and  Mr.  Atherley^  for  the  Plaintiff. 

Mr.  Home  and  Mr.  Wray^  for  the  Defendants,  te- 
nants for  life  in  remainder,  and  for  the  first  tenant  in 
tail  in  remainder. 

Mr.  Purvis  for  Defendants,  the  trustees. 

Lord  GiFFORD,  then  Master  of  the  Rolls,  made  an 
order  that  a  case  be  made  out  for  the  opinion  of  his  Ma- 
jesty's Justices  of  the  Court  of  King's  Bench ;  and  it  was 
ordered  that  the  question  be,  ^^  Whether  Henry  Langston, 
the  first  son  of  the  testator's  son  James  Haughton  Lang-' 
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sUnit  takes  any  estate  under  tbe  said  testator's  will?"  1829. 
And  all  proper  facts  necessary  to  bring  the  matters  into 
question  were  to  be  stated  in  the  said  case.  And  his 
Lordship  also  ordered  that  it  be  referred  to  the  Master 
in  rotation  to  .settle  the  case,  if  the  parties  differed  about 
the  same.  And  the  Justices  were  to  be  attended  with 
the  case. 

In  pursuance  of  this  order  the  following  case  was 
made: — 

**  John  Langston^  late  of  Sarsden  House^  Oxfordshire^ 
Esquire,  now  deceased,  by  his  will,  dated  28th  July 
1801,  gave  and  devised  all  his  freehold  and  copyhold 
manors,  messuages,  farms,  lands,  tenements,  tithes,  and 
hereditaments  in  the  counties  of  Oxford  and  Middlesex^ 
or  elsewhere  in  England^  with  their  appurtenances  (ex- 
cept as  therein  mentioned),  unto  and  to  the  use  of  his 
son  James  Haughlon  LangUon^  and  his  assigns  during 
Us  life,  without  impeachment  of  waste,  with  remainder 
to  tbe  use  of  trustees  and  their  heirs  during  the  life  of 
t|ie  said  James  Houghton  Langston^  in  trust  to  preserve 
contingent  remainders ;  with  remainder  to  the  use  of 
the  secondy  third,  fourth,  fifth,  and  all  and  every  other 
tbe  son  and  sons  of  his  (the  said  testator's)  said  son 
James  Haughton  Langston  lawfully  to  be  begotten,  seve- 
rally, successively,  and  in  remainder  one  afier  another, 
as  they  and  every  of  them  should  be  in  seniority  of 
age  and  priority  of  birth,  and  the  several  and  respective 
beirs  male  of  the  body  and  bodies  of  all  and  every  such 
son  and  sons  lawfully  issuing,  the  elder  of  such  sons, 
and  tbe  heirs  male  of  his  body  to  be  always  preferred 
and  to  take  before  the  younger  of  such  son  and  sons 
aad  the  heirs  male  of  his  and  their  body  and  bodies 
issuing;  with  remainder  to  his  testator's  second  and 
other  sons  successively  in  tail  male ;  with  remainder  to 
tbe  use  of  other  trustees  for  the  term  of  500  years  upon 
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1829.        certain  trusts  thereinafter  mentioned;  with  remainder 
to  the  use  of  the  first,  second,  third,  fourth,  fifth,  and 
all  and  every  other  the  daughter  and  daughters  of  his 
said  son  James  Haaghton  Langston  successively  in  tail 
general ;  with  remainder  to  the  use  of  other  trustees  for 
the  term  of  ninety-nine  years  upon  the  trusts  therein- 
after mentioned,  with  remainder  to  tlie  use  of  testator's 
eldest  daughter,  Maria  Sarah  Langston^  and  her  assigns 
for  life,  without  impeachment  of  waste ;  with  remainder 
to  the  use  of  trustees  during  the  life  of  the  said  Maria 
Sarah  Langston^  upon  trust  to  preserve  contingent  re- 
mainders ;  with  remainder  to  the  use  of  the  first,  second, 
third,  fourth,  fifth,  and  all  and  every  other  the  son  and 
sons  of  the  testator's  said  daughter  successively  in  tail 
male ;  with  remainder  to  other  trustees  for  the  term  of 
600  years  upon  the  trusts  thereinafter  mentioned ;  with 
remainder  to  the  use  of  the  first,  second,  third,  fourth, 
fifth,  and  all  and  every  other  the  daughter  and  daugh- 
ters  of  the   said   M.  S.  Langston   successively   in   tail 
general;  with  remainder  to  the  use  of  the  testator's 
daughter,  Elizabeth  Catherine  Langston^  and  her  assigns 
for  life,  without  impeachment  of  waste;  with  remainder 
to  the  said  trustees  during  the  life  of  the  said  Elizabeth 
Catherine  Langston^  to  preserve  contingent  remainders ; 
with  remainder  to  the  use  of  the  first,  second,  thirds 
fourth,  fifth,  and  all  and  every  other  the  son  and  sons  of 
the  said  Elizabeth   Catherine  Langston  successively  in 
tail  male ;  with  remainder  to  the  use  of  other  trustees 
for  the  term  of  700  years,  upon  the  trusts  thereinafter 
mentioned;   with   remainder   to   the  use   of  the  first, 
second,  third,  founh,  fifth,  and  all  and  every  other  the 
daughter  and  daughters  of  the  said  E.  C.  Langston^  law- 
fully begotten  successively  in  tail  general;  with  remainder 
to  the  use  of  the  testator's  daughter,  Caroline  Ijangston^ 
and  her  assigns  for  life,  without  impeachment  of  waste ; 
with  remainder  to  the  use  of  trustees  during  the  life  of 
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the  said  Caroline  Lang^on^  to  preserve  contingent  1829. 
remainders;  with  remainder  to  the  use  of  the  first, 
second,  third,  fourth,  fifth,  and  all  and  every  other  son 
and  sons  of  the  said  Caroline  Langston^  successively  in 
tail  male ;  with  remainder  to  the  use  of  other  trustees 
for  the  term  of  800  years,  upon  the  trusts  thereinafter 
mentioned ;  with  remainder  to  the  use  of  the  first, 
second,  third,  fourth,  fifth,  and  all  and  every  other  the 
daughter  and  daughters  of  the  said  Caroline  Langston, 
successively  in  tail  general ;  with  remainder  to  the  use 
of  the  testator's  daughter,  Agatha  Maria  Sophia  Langs^ 
ion,  and  her  assigns  for  life,  without  impeachment  of 
waste ;  with  remainder  to  the  use  of  the  said  trustees  to 
preserve  contingent  remainders ;  with  remainder  to  the 
use  of  the  first,  second,  third,  fourth,  fifdi,  and  all  and 
every  other  the  son  and  sons  of  the  said  A.  M.  S.  Langs^ 
ion  successively  in  tail  male;  with  remainder  to  the  use  of 
other  trustees  for  the  term  of  900  years,  upon  the  trusts 
thereinafter  mentioned ;  with  remainder  to  the  use  of 
the  first,  second,  third,  fourth,  fifth,  and  all  and  every 
other  the  daughter  and  daughters  of  the  said  A.  M.  S. 
Langston  successively  in  tail  general;  with  remainder  to 
the  use  of  testator's  daughter,  Henrietta  Maria  Langs^ 
ton^  and  her  assigns  for  life,  without  impeachment  of 
waste ;  with  remainder  to  the  said  trustees  for  the  life 
of  the  said  H*  M.  Langston,  to  preserve  contingent 
uses;  with  remainder  to  the  first,  second,  third,  fourth, 
fifth,  and  all  and  every  other  the  son  and  sons  of  the 
said  H,  M.  Langston  successively  in  tail  male ;  with 
remainder  to  the  use  of  other  trustees  for  the  term  of 
1000  years,  upon  the  trusts  thereinafter  mentioned; 
with  remainder  to  the  use  of  the  first,  second,  third, 
fourth,  fifth,  and  all  and  every  other  the  daughter  and 
daughters  of  the  body  of  the  said  H.  M.  Langston  suc- 
cessively in  tail  general ;  with  remainder  to  the  said  tes- 
tator's sixth  and  other  daughters  thereafter  to  be  born 
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1829.       successively  in  tail  general ;  with  remainder  to  the  use 
of  other  trustees  for  the  term  of  1500  years,  upon  the 
trusts  thereinafter  mentioned ;  with  remainder  to  the  use 
of  Sarahf  the  wife  of  Peter  Cazalet,  Esq.  in  fee.     And 
said  testator  did  by  his  said  will  declare,  that  the  said 
term  of  500  years  was  upon  trust  tliat  the  trustees 
thereof  in  case  there  should  be  no  son  of  the  botfy  of  his 
said  son  James  Hatighton  Langston^  should  by  mortgage 
or  sale  of  the  premises  comprised  in  said  term,  raise 
money  for  additional  portions  and  for  maintenance  as 
therein  mentioned.     And  said  testator  did  by  his  said 
will  declare,  that  the  said  term  of  ninety-nine  years  was 
upon  trust  that  the  trustees  thereof,  in  case  there  should 
be  no  son  of  the  body  of  his  said  son  James  Haughton 
Langstofif  should  levy  and  raise  such  sum  and  sums  of 
money  for  portions  as  therein  mentioned.     And  said 
testator  did  by  his  said  will  declare,  that  the  said  term 
of  600  years  was  upon  trust  that  the  trustees  thereof  in 
case  there  shotdd  be  no  son  of  the  body  of  his  {said  tes- 
tator's) said  son  James  H.  Langston,  should  raise  such 
sum  and  sums  of  money  for  portions  as  therein  men- 
tioned.    And   the  said   testator   did   by  his   said  will 
declare,  that  the  said  term  of  700  years  was  upon  trust 
that  the  trustees  thereof,  in  case  there  should  be  no  son  or 
daughter-  of  the  said  J,  H.  Langston,  should  raise  such 
sum  and  sums  of  money  for  portions  as  therein  men- 
tioned.    And  the  said  testator   did,  by  his  said  will, 
declare  that  the  said  term  of  800  years  was  upon  trust, 
that  the  trustees  thereof,  in  case  there  shotdd  be  no  son  of 
his  (testator's)  said  son  J,  H.  Langston,  should  raise  such 
sum  or  sums  of  money  for  portions  as  therein  mentioned. 
And  said  testator  did,  by  his  said  will,  declare  that  the 
said  term  of  900  years  was  upon  trust,  that  the  trustees 
thereof,  in  case  there  sliould  be  no  son  of  his  {said  testator's) 
said  son  J.  H.  Langston,    should   raise  such  sum  and 
sums  of  money  for  portions  as  therein  mentioned.     And  . 
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tbe  said  testator  did  declare,  that  the  said  term  of  1000  1829. 
years  was  upon  tnist,  that  the  trustees  thereof,  in  case 
Here  should  be  no  son  of  the  testatot's  said  son  J.  IL 
Langstonf  should  raise  such  sum  and  sums  of  money  for 
portions  as  therein  mentioned.  And  said  testator  did, 
by  bis  said  will,  declare  that  the  said  term  of  1500  years 
was  upon  trust,  that  the  trustees  thereof,  in  case- there 
should  be  no  son  of.  the  testatot^s  said  son  J.  H.  Langston, 
Aould  levy  and  raise  such  sum  and  sums  of  money  as 
therein  mentioned,  for  the  purposes  themn  also  men- 
tioned. And  in  the  said  testator's  will  is  contained  a 
power  or  proviso,  authorizing  bis,  the  said  testator's,  said 
son  J.  H.  Langston^  from  time  to  time  during  his  life, 
in  case  there  should  be  any  child  or  children  qfhisy  the  said 
J.  HL  Langston's;,  body  lawfully  begotten^  other  than  and 
excepi  an  eldest  or  Ofdy  son,  to  charge  portions  as  therein 
mentioned.  And  in  said  will  is  contained  a  proviso, 
that  in  case  the  testato9^s  said  son,  James  Haugliton  Lang- 
ston, should  die  under  the  age  of  twenty-one  years,  and 
there  should  be  no  son  or  daughter  of  his  body  living  at  his 
decease  ;  or  being  such,  if  all  such  sons  should  die  under 
iwefity'One  years  of  age,  and  all  such  daughters  should 
die  under  that  age  and  unmarried,  then  the  trustees 
of  tbe  said  will  should  be  possessed  of  certain  stocks 
or  funds  therein  mentioned,  upon  the  trusts  therein 
contained. 

The  said  John  Langston,  the  testator,  departed  this 
life  in  February  1812,  leaving  the  said  James  Haughton 
Langston,  his  only  son  and  heir  at  law,  (then  a  minor,) 
and  several  daughters,  him  sui^iving,  having  previously 
made  three  codicils  to  his  said  will,  the  last  of  which 
bears  date  in  December  1811,  but  none  of  them  making 
tbe  least  variation,  or  in  any  manner  affecting  the  above- 
mentioned  limitations  of  his  real  estates. 
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1829.  The  said  James  IL  Langskm  attained  the  age  of 

twenty-one  years  in  May  1817)  and  has  since  that  time 
intermarried,  and  has  issue  by  his  wife  two  sons,  viz. 
<*  Hemy  Langstofij  his  eldest  orjlrst  bom  soriy  and  Eld  ward 
Langston,  his  second  born  son." 

In  Easter  term  1827  the  case  was  argued  before  his 
Majesty's  Justices  of  the  Court  of  King's  Bench,  by. 
Mr.  Shadxvellj  for  the  Plaintiff  and  Mr.  Home^  for  the 
Defendants;  and  they  (after  having  considered  the  same) 
certified  that  they  were  of  opinion  that  the  said  Henry 
Langstofij  the  first  son  of  the  said  James  Houghton 
Langston,  did  not  take  any  estate  under  the  said  will. 

After  this  certificate  of  the  Judges  of  the  King's  Bench, 
the  cause  came  on  to  be  heard  before  Sir  John  Leach^ 
who  had  then  become  Master  of  the  Rolls,  on  the  17th 
March  1828,  Mr.  Pepys  and  Mr.  Knight^  for  the  Plain- 
tiff; Mr.  Home  and  Mr.  Wray^  for  the  Defendants, 
except  the  trustees ;  Mr.  Puroisj  for  the  trustees.  His 
Honour  directed  a  case  to  be  made  for  the  opinion  of 
his  Majesty's  Justices  of  the  Court  of  Common  Pleas ; 
and  it  was  ordered  that  the  question  should  be,  ^*  Whether 
Henry  Langsion^  the  first  son  of  the  testatoi'^s  son  James 
Haughton  Langston^  takes  any  and  'what  estate  under 
the  said  testator's  will?" 

James  H.  Langston  had  not  in  fact  any  sons^  and  the 
statement  that  he  had  sons  was  made  in  both  caseSj  in  order 
to  raise  the  question  at  law. 

A  case  was  accordingly  stated,  which  set  forth  the 
will  much  more  fully  than  it  was  stated  in  the  case 
laid  before  the  Court  of  King's  Bench ;  to  insert  it 
here  would  perhaps  be  considered   unnecessary,   and. 
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therefore   only    some   of  the   amplifications    will    be        1829. 


This  case  thus  begins:  —  **  John  Langston^  Esquire^ 
was,  at  the  time  of  making  his  will  hereinafter  men- 
tioned, and  at  his  death,  seised  in  fee  simple  of  divers 
manors,  messuages,  lands,  tenements,  and  hereditaments, 
situate  in  the  counties  of  Oxford  and  Middlesex,  and 
duly  made  and  published  his  last  will  and  testamenj;  in 
writing,  bearing  date  the  28th  Jtdi/  1801,  which  was 
executed  and  attested  in  the  manner  by  law  required  to 
pass  freehold  estates  by  devise;  and  he  thereby  gave 
and  devised  all  his  manors,  messuages,  farms,  lands, 
tenements,  and  hereditaments,  situate  and  being  in  the 
several  coundes  of  Oxford  and  Middlesex,  or  elsewhere 
m  England,  except  his  shares  in  the  Nevo  River  Com- 
pany, unto  John  PoUexfen  Bastard,  Esquire,  John  fVil" 
Kami  Hope,  Esquire,  and  Charles  Morice  Pole,  Esquire, 
(now  Sir  C.  M,  Pole,  Bart)  their  heirs  and  assigns,  to 
the  uses  after  mentioned  (that  is  to  say)  to  the  use  of 
the  said  testator's  son,  the  said  Plaintiff  Jam^5  Hough" 
ton  Langston,  for  and  during  the  term  of  his  natural  life, 
without  impeachment  of  waste;"  with  remainder  to  the 
uses  stated  in  the  former  ca3e,  set  out  much  more  fully. 

In  this  case  the  trusts  of  the  several  terms  of  years 
limited  by  the  will  are  set  out  so  much  more  extensively 
than  they  were  in  the  former  case,  that  it  has  been  deemed 
necessary  to  make  some  extracts,  first  with  regard  to  the 
term  of  500  years ;  *^  and  the  said  testator  by  his  said  will 
did  declare  that  as  for  and  concerning  the  said  term  of 
500  years  by  his  said  will  limited  as  aforesaid,  the  same 
term  was  limited  unto  the  said  trustees  thereof,  their  ex- 
ecutors, administrators,  and  assigns,  upon  trust  that  in 
case  there  be  no  son  of  him  the  said  Plaintiff,  James 
Haughton  Langston,  nor  no  future  son  of  his  the  said 
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1889«  testator's  awn  body^  or  there  being  any  such  son  or  sons, 
if  he  and  they  should  all  die  without  issue  nude  before 
any  of  them  should  attain  the  age  of  twenty-one  yearsj  and 
there  should  be  two  or  more  daughters  of  the  body  of 
bis  the  said  testator's  smd  son,  the  said  Plaintiff «/.  H* 
Langston,  then  they  the  said  trustees  and  the  survivor 
of  them,  and  the  executors,  administrators,  and  assigns 
of  such  survivor,  should  after  the  decease  of  his  (the  said 
testator's)  said  son,  the  said  Plaintiff  James  H.  LangsUm, 
and  such  failure  of  issue  male  of  his  body  itf)d  of  his  the 
said  testator's  own  body  as  aforesaid,  by  mortgage  or 
sale  or  other  disposition  of  all  or  any  part  of  the  pre- 
mises comprized  in  the  said  term  of  500  years,  or  by 
the  rents  and  profits  thereof,  or  by  any  ways  or  means 
whatsoever,  levy  and  raise  such  sum  and  sums  of  money 
for  the  portion  and  portions  of  all  and  every  such 
daughter  and  daughters  (other  than  and  besides  an 
eldest  or  only  daughter)  as  thereinafter  mentioned  (that 
is  to  say)  [In  trust  to  raise  portions  for  daughters  as 
therein  mentioned]  and  containing  also  the  following  pas- 
sage :  —  ^  But  nevertheless  the  payment  of  the  same 
portion  or  portions  shall  be  postponed  until  the  end  of 
twelve  calendar  months  next  after  the  decease  of  him 
my  said  son,  and  failure  of  issue  male  of  Ms  body  and 
my  body  as  aforesaid  ;  and  then  the  portion  or  portions 
shall  be  payable  with  interest  for  the  same,  after  the  rate 
of  4/.  by  the  year  for  each  sum  of  100/.  from  the  time 
of  the  commencement  of  the  said  term  of  500  years  in 
possession." 

The  trusts  of  the  term  of  ninety-nine  years  were  de« 
clared  to  be,  that  in  case  there  should  be  no  son  or  daughter 
of  the  body  of  the  Plaintiff*,  nor  no  future  son  of  testator's 
body,  or  there  being  any  such  sons  or  daughters,  the  sons 
should  die  without  issue  male,  and  the  daughters  with- 
out issue  before  they  attained  their  ages  of  twenty-one 
years,  then  after  the  decease  of  the  Plaintiff^  and  failure 


BEFORE  THE  MASTER  OF  THE  ROLLS. 


131 


qf  tuae  as  a/bresMd^  to  raise  sums  for  the  benefit  of 
testator's  yooogest  daughters  therein  named,  and  as 
therein  mentioned.  The  trusts  of  the  term  of  600  years 
are  to  be  carried  into  execution  in  the  same  events,  with 
this  in  addition ;  ^*  and  in  case  there  should  be  no  son 
of  the  body  of  his  daughter  Maria  Sarah  Laf^ston^  or 
there  being  any  such  son  or  sons,  if  he  and  they  should 
all  die  without  issue  male^  before  any  of  them  should 
attain  the  age  of  twenty-one  years,  and  there  should 
be  two  or  more  daughters  of  his  daughter  M.  S.  Lang" 
stoHj  theo  e^ter  the  decease  of  Plaintiff^  and  M.  S.  Lang- 
stOD,  €md  such  failure  of  issue  as  last  aforesaid^  to  raise 
portions  for  her  daughters  as  therein  mentioned." 

The  provision  for  younger  sons,  as  set  forth  in  the 
seocmd  case,  is  in  the  following  words :  — 


1829. 


^  And  the  said  testator  tliereby  also  provided  and 
diieeted,  that  it  should  be  lawful  for  the  said  PIainti£F 
firom  tiitte  to  time  during  his  natural  life,  in  case  there 
flboidd  be  any  child  or  children  of  his  body  lawfully 
faegolleQ'  other  than  and  besides  an  eldest  or  only  son^  by 
any  deed  or  deeds,  instrument  or  instruments  in  writing, 
U>  be  by  him  sealed  and  delivered  in  the  presence  of 
and  attested  by  two  or  more  credible  witnesses,  with  or 
without  power  of  revocation,  or  by  his  last  will  and 
testament  in  writing,  to  be  by  him  signed,  sealed,  and 
poblisbed  in  the  presence  of  and  attested  by  three  or 
more  credible  witnesses,  to  charge  all  or  any  p^rt  of  the 
said  manors,  messuages,  farms,  lands,  tenements,  tithes, 
and  hereditaments  thereinbefore  devised,  with  and  for  the 
raising  and  payment  of  any  principal  sum  or  sums  of  mo- 
ney^  not  exceeding  in  the  whole  the  gross  sum  of  25,000/., 
for  the  portion  or  portions  of  any  one^  twoj  or  more  of  the 
younger  son  or  sons,  or  daughter  or  daughters  of  the  body 
qfhim^  the  said  Plaintiffs  lawfully  to  be  begotten^  bom  in 
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1829.  ^  his  lifetime,  or  within  due  time  after  his  decease,  to  be 
paid  and  payable  unto  and  to  vest  in  such  younger  soa 
or  sons,  or  daughter  or  daughters  respectively,  at  such 
time  or  times  and  in  such  shares  and  proportions,  with 
such  clauses  of  survivorship,  and  in  such  manner  as  he 
the  said  Plaintiff  should  by  such  deed  or  deeds,  instru* 
ment  or  instruments  in  writing,  or  last  will  and  testa-- 
ment,  to  be  executed  and  attested  as  aforesaid,  direct, 
limit,  and  appoint  And  also  to  charge  the  same  pre- 
mises, or  any  part  thereof,  with  or  for  the  payment  of 
any  sum  or  sums  of  money  yearly  or  otherwise,  as  be 
should  think  fit,  for  the  maintenance  of  such  younger 
son  or  sonsj  or  daughter  or  daughters^  from  the  time  of  his 
death  until  such  portion  or  portions  respectively  should 
become  payable,  not  exceeding  the  interest  of  such  por- 
tions after  the  rate  of  4/.  per  cent*  per  annum." 

In  Michaelmas  term  1828,  this  case  was  argued  before 
His  Majesty's  Justices  of  the  Court  of  Common  Pleas, 
by  Mr.  Seijeant  Taddy  for  the  Plaintifl^  and  Mr.  Seijeant 
Wilde  for  the  Defendants,  and  those  Judges  (after  having 
considered  the  same)  certified  that  they  were  of  opinion, 
that  the  said  Henry  Langston,  the  first  son  of  the  said 
testator's  son  James  Haughton  Langston^  took  an  estate 
in  tail  male  under  the  said  mil  expectant  on  the  decease 
of  his  father  the  said  James  Haughton  Langston. 

•Ttt/jSfSS.  The  cause  now  coming  on  to  be  heard  on  further 

directions, 

'Mlt,  Bickersteth  and  Mr.  JVray  for  the  Defendants, 
except  the  trustees.  The  Courts  of  King's  Bench 
and  Common  Pleas  have  found  differently.  The 
question  is  on  the  devise  to  the  testator's  son  for  life, 
with  remainder  to  that  son's  second  and  other  sons^ 
wholly  omitting  the  first  son.  The  testator  then  goes  on 
to  provide  for  his  daughters  by  terms  of  years,  and  that 
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promion  is  made  in  certain  events ;  and  by  his  will  he        1829^ 

declares  the  trusts  of  the  term  to  be,  that  in  case  there 

shall  be  no  son  of  the  Plaintifl^  nor  no  future  son  of  his 

own  body,  or  there  being  any  such  son  or  sons,  if  he 

and  they  shall  all  die  without  issue  male  before  any  of 

them  shall  attain  the  age  of  twenty-one  years,  and  there 

shall  be  two  or  more  daughters  of  the  body  of  the  Plain-- 

ti£^  then  certain  sums  shall  be  raised;  so  that  he  has 

made  a  provision  for  the  Plaintiff's  daughters  on  failure 

i)i  issue  male.     The  argument  on  the  other  side  is,  that 

the  testator  could  not  have  meant  to  exclude  the  eldest 

son.     Afterwards  there  is  a  provision  for  the  children 

other  than  the  eldest  son.     Now,  these  are  the  clauses  in 

the  will  by  which  it  will  be  attempted  to  make  out  that 

the  eldest  son  was  intended  to  be  included  in  the  limita-^ 

tion.     But  can  tlie  Court  consider  the  latter  clauses  so 

repugnant  to  the  first  limitation,  that  it  will  introduce  a 

limitation  to  the  eldest  son?     The  proviso  for  the 

daughters  is  consistent  with  no  benefit  to  the  eldest 

son.     It  is  nothing  that  no  other  provision  is  made  for 

the  eldest  son,  the  will  must  be  construed  by  itself. 

The  Court  of  King's  Bench  has  held  that  the  eldest  son 

took  nothing:  the  Court  of  Common  Pleas  has  held 

the  contrary :  it  rests  with  this  Court  to  decide.     The 

irords  used  by  a  testator  ai^  the  words  on  which  alone 

the  Court  can  act ;  it  cannot  enter  into  conjecture. 

Mr.  Pepys  and  Mr.  Knight  for  the  Plaintiff. 

Mr.  Purvis  for  the  trustees. 

The  Master  of  the  Rolls. 

Whatever  may  be  my  opinion  on  the  subject,  I  shall 
certainly  come  to  a  decision,  in  order  that  the  cause  may 
be  carried  to  the  House  of  Lords.     I  shall,  therefore^ 

K  S 
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1M9.  determine  in  &vour  of  the  decision  dF  the  Court  of 
Common  Pleas;  but  my  opinion  is,  that  that  Conrt 
came  to  a  right  conclusion.  The  whole  will  most  be 
looked  through  in  order  to  discover  the  sense  of  the 
testator;  and  the  question  is,  whether  the  testator  or 
the  drawer  of  the  will  did  not  by  mere  mistake  omit 
the  word  ^^Jlrst.**  I  am  of  c^inion  that  it  was  omifelei 
by  mistake.  How  is  the  provision  for  the  daughteni 
in  case  there  should  be  no  issue  male,  consistent  with  no 
limitation  to  the  first  son?  It  is  manifest,  that  the 
testator  did  not  mean  to  exclude  the  first  son.  Then 
follows  another  clause,  but  a  stronger  inference  cannot 
be  drawn.  The  testator,  contemplating  there  might  be 
several  sons,  gave  his  son  a  power  to  provide  for  his 
younger  sons;  yet,  according  to  the  ailment,  the 
second  and  other  younger  sons  ware  to  take  the  whole 
estate. 

My  opinion,  therefore,  is  in  fiivcmr  of  the  decision 
of  the  Court  of  Common  Pleas. 

The  will  must  be  decided  on  according  to  the  sum  of 
the  expressions  throughout  it. 

Decree,  a  conveyance  to  be  executed,  whereby  an 
estate  tail  male  is  to  be  limited  to  the  first  son  of  the 
Plaintifi*,  after  the  limitation  to  the  trustees  during  the 
life  of  the  Plaintifi^  to  preserve  contingent  remainders. 

Reg.  Lib.  B.  1828.  fol.  2069. 
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CHRISTOPHER  TOPHAM  v.  ANN  CON-  Rolls. 

STANTINE.  •^•fy^s- 

^T^IS  was  a  bill  filed  by  the  Plaintiff  against  the  Vendor  iand 

Defendant,  as  administratrix  of  Mr.  Richard  Con-         ^^ 
sUtntinCf  for  the  specific  performance  of  an  agreement  for  7^^  ^*S5^ 
sale  of  an  estate  by  the  Plaintiff  to  the  intestate.     The  under  a  prayer 

bill  had  been  amended  by  a  charge  that  the  title  had  f^^'g?"®™! 

^  ®  relief,  to  such 

been  accepted,  and  that  the  Defendants  were  not  en-  remedy  as  the 
titled  to  a  reference  of  title;  but  the  prayer  of  the  bill  hu'^^en!^ 
remained  as  when  it  was  first  filed,  and  did  not  pray  ^^^  ^'™  ^* 
that  it  might  be  decreed  that  the  Defendant  had  ac-  estate  bat 

cq>ted  the  tide.  ^n  •o'^'J?^ 

^^  a  person  wfa6 

fan  since  died. 

It  was  objected,  therefore,  that  such  a  decree  could  not  ^^^Jj!^ 

DOW  be  made ;  but  count  to  be 

taken  of  tbe 
personal 
7^  Master  of  the  Rolls  decreed  that  the  Plaintiff  estate,  and 

was  entitled,  under  the  prayer  for  general  relief,  to  such  the  vendor 

remedy  as  the  statement  of  his  case  entitied  him  unto,  f^*^*  ^^  • 
.  hen  on  the 

and  His  Honor  decreed  a  specific  performance.  ihdj  for  so 

much  as  the 
_,  .    .  personal  estate 

The  Plaintiff's  counsel,  also  wished  to  have  it  decreed  will  not  ek- 

that  he  had  a  lien  on  the  estate  for  what  remained  due  ^^  ^  P*^* 

of  the  purchase-money ;   but  His  Honor  decreed  that 

the  Master  should  take  an  account  of  the  personal  estate 

of  the  purchaser,  and  ascertain  the  clear  residue  thereof 

applicable  to  the  payment  of  the  purchase-money ;  and 

if  there  was  not  sufficient,  the  Plaintiff  was  to  have  a 

lien  on  the  land  sold,  for  so  much  as  should  not  be  paid 

out  of  the  personal  estate. 

Reg.  Lib.  B.  1828.  fol.  2319. 
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Rolls. 


B£TW££N 

WILLIAM    PHILLIPS    and    ELIZABETH   his 
Wife,  ...  .      Plaintiflfe; 


AND 


GEORGE  PARKER,  JOHN  ULLETT,  JOHN 
HURN  DOVE,  HENRIETTA  DOVE,  Widow, 
HENRIETTA  DOVE,  Spinster,  and  SARAH 
DOVE,        ...  -        Defendants. 


wm. 

Construcium. 

Devise  of 
lands,  subject 
to  1000/.  to 
be  raised  for 
the  testator's 
daughters,  to 
an  annuity  of 
SZLlOt,  to  bis 
widow,  and  to 
all  such  in- 
cumbrances 
as  might 
happen  to  be 
thereon,  does 
not  exempt 
the  personal 
estate  from 
the  payment 
of  a  mortgage 
thereun. 


JOHN  DOVEy  by  his  will  dated  the  23d  of  June 
1818,  duly  executed  and  attested,  as  by  law  is  re- 
quired for  the  devise  of  freehold  estates  after  reciting 
that  he  had,  for  the  advancement  and  preferment  in  life 
of  his  two  sons  Hargate  Dave  and  William  Dove^  made 
ample  provision  and  settlement  for  them,  and  that  be 
therefore  did  not  consider  it  requisite  to  make  further 
provision  for  them,  gave  and  devised  unto  his  son  John 
Hum  Dove^  his  heirs  and  assigns,  subject  to  the  payments 
thereinafter  mentioned,  and  to  all  such  incumbrances  as 
might  happen  to  be  thereon,  all  that  his  freehold  and 
copyhold  estate,  late  Thomas  Edward^,  situate  and 
being  at  Cawthorpe  in  the  parish  of  Bourn,  and  other 
lands  which  the  testator  purchased  of  John  Jf^iUoughby 
and  others,  and  also  all  those  freehold  and  copyhold 
lands  lying  in  the  South  Fen  of  Bourn  aforesaid,  at  a 
place  called  Coat  Hills,  subject  nevertheless  to  the  pay- 
ment thereout,  within  twelve  months  ne^t  after  his 
decease,  of  the  sum  of  1000/.  of  lawful  Engliish  money,  in 
equal  shares  and  proportions,  unto  his  three  daughters, 
the  Plaintiff  Elizabeth  Phillips,  Henrietta  Date^  and 
Sarah  Dove ;  and  also  to  the  payment  of  the  sum  of 
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S7L  10&  yearly,  and  every  year,  unto  his  the  testator's        1829. 
wife  Henrietta  DoVe^  as  an  annuity  for  and  during  the 
term  of  her  natural  life,  to  be  paid  as  thereinafter  men- 
tioned ;  to  hold  all  and  every  the  said  messuages,  lands, 
hereditaments,  and  premises,  subject  as  aforesaid,  unto 
his  son  John  Hum  Dove^  his  heirs  and  assigns ;  but  in 
case  John  Hum  Daoe  should  die  without  leaving  any 
lawful  issue  of  his  body,  or  leaving  such  issue,  he,  she^ 
or  they  should  happen  to  die  under  age  without  leaving 
the  like  lawful  issue,  then  the  testator  gave  and  devised 
«11  and  every  the  same  estates  so  given  and  devised 
unto  his  said  son,  unto  his  daughters  the  Plaintifi^  and 
the  said  Henrietta  Daoe  and  Sarah  Dove^  their  heirs  and 
assigns,  as  tenants  in  common,  and  not  as  joint  tenants. 
And  he  gave  and  devised  unto  his  two  friends,  George 
Parker^  Esq.   and  John  Ullett^  Esq.  certain  freehold 
and  copyhold  houses  and  lands,  and  all  other  his  free* 
hold  and  copyhold  estates  not  thereinbefore  given  and 
devised  unto  his  son  John  Hum  Daoe^  to  hold  all  and 
every  part    thereof  as  were   freehold,   unto  the  said 
George  Parker  and  John  UUettf  their  heirs  and  assigns, 
upon  trust,  as  soon  as  conveniently  might  be  after  his 
decease,  to  sell  and  absolutely  dispose  of  the  freehold 
part  of  such  estate  for  the  most  money  and  best  price  or 
prices  that  could  be  had  or  gotten  for  the  same,  either 
together  or  in  parcels,  by  public  auction  or  otherwise  as 
they  might  think  proper ;  and  as  to  the  copyhold  or 
customary  part  of  such  last  described  estates,  he  thereby 
authorized  and  empowered,  or  decreed  and  directed,  the 
said  George  Parker  and  John  Ullettj  as  soon  as  con- 
veniently might  be  after  his  decease,  to  make  sale  and 
dispose  of  the  same  either  together  or  in  parcels,  by 
public  auction  or  private  sale  as  aforesaid,  to  and  for 
die  best  price  or  prices  that  could  be  had  or  gotten  for 
the  same;  and  all  his  horses,  beast,  sheep,  cattle,  corn. 
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grain,  hay,   straw,   implements  of  husbandry,  <lebt% 
TQoney,  and  receipts  for  money,  and  all  other  his  per» 
tsonal  estate  and  eiiects,  of  what  nature  or  kind  soever  and 
wheresoever  the  same  might   be,  and  not  otherwise 
thereby  given  and  disposed  o^  he  gave  and  bequealkeA 
unto  the  said  George  Parker  and  J<Jm  UUeUf  upon  trusty 
to  sell  and  dispose  of  such  part  or  parts  thereof  as 
should  not  consist  of  money  or  securities  for  money,  as 
soon  as  conveniently  might  be  after  hb  decease^  and  out 
of  the  monies  arising  from  the  sale  thereof  after  paj^ng 
all  his  just  debts,  funeral  expenses,  legacies,  and  the 
expenses  attending  the  provisions  of  that  his  will,  first 
pay  unto  each  of  his  daughters  Henrietta  Dove  and 
Sarah  Dove,  the  sum  of  1500/.  a  piece;  and  from  and 
after  payment  thereof,  then  upon  further  trust,  to  pay  the 
residue  or  surplus  thereof  in  equal  shares  and  propoiir 
tions  unto  his  said  daughters  Henrietta  Dove  and  Sarak 
Dove,  and  the  FlsdntiS Elizabeth  Phillips^  their  executory 
administrators,  or  assigns;  and  he  gave  and  bequeathed 
the  same  to  them,  together  with  their  shares  of  and  in 
the  sum  of  lOOOZ.,  thereinbefore  directed  to  be  paid  to 
them  by  his  said  son  John  Hum  Daoe,  to  be  paid  by  his 
executors  in  trust  within  twelvemonths  after  his  decease: 
and  he  gave  and  bequeathed  unto  his  said  wife  all  his 
household  goods  and  furniture,  plate,  linen,  woollen, 
kitchen,  brewing,  and  dairy  utensils,  or  such  part  thereof 
as  she  might  think  proper  to  make  choice  of,  subject  to 
the  wear  and  tear  thereof,  for  and  during  the  term  of  her 
natural  life,  and  from  and  immediately  after  her  decease, 
he  gave  and  bequeathed  the  same  unto  his  said  son 
J.  H.  Daoe,  his  executors  and  administrators.     The  tes- 
tator appointed  the  said  trustees  executors  of  his  wilL 


The  Plaintiffs,  by  their  bill  of  complaint,  claimed  to 
be  entitled  under  the  will  to  have  one  third  of  the  sum 
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of  1000/.  stised  and  paid  out  of  the  estates  specifically  1829. 
devised  to  John  Hiam  Ikney  and  that  they  w^re  also  en- 
titled to  (me  equal  third  part  of  the  residue  of  the  said 
testator's  estate  and  e£fects.  And  the  bill  charged,  that 
John  Hum  Daue^  notwithstanding  he  claimed  an  interest 
in  the  fireehold  and  copyhold  estates  of  the  testator  as 
heir  at  law  and  customary  heir,  also  claimed  to  be 
entitled  to  have  the  estates  devised  to  him  by  the  Xe^ 
talor^s  will  exonerated  from  all  charges  and  incumbrances 
thereon,  and  especially  from  a  sum  of  3000/.  and  interest, 
cbtt^ged  thereon  by  way  of  mortgage. 

The  bill  prayed  that  the  will  might  be  established, 

and  the  trusts  thereof  performed  and  carried  into  ex- 

ecation,  by  and  under  the  direction  and  decree  of  the 

Court ;  and  that  it  might  be  declared  that  John  Hum 

Dace  was  not  entided  to  have  the  estates  devised  to  him 

by  the  will,  subject  to  the  incumbrances  thereon  as  afiore- 

said,  exonerated  and  discharged  firoui  the  ufeortgage  of 

80002.  and  interest,  or  other  the  incumbrances  on  or 

afiipcting  the  same.    And  that  in  case  the  mortgage  for 

80002.,  or  any  other  of  the  incumbrances  on  or  aflfecting 

the  estates  devised  to  the  said  John  Hum  Dcve^  should 

be  paid  or  satisfied  out  of  the  personal  estate  of  the 

testator,  or  any  other  part  of  his  estate  other  than  the 

estate  subjected  thereto  as  aforesaid,  then  that  the  same 

mij^  be  decreed  to  be  made  good  out  of  the  estate  so 

devised  to  John  Hum  Dave^  and  that  the  same  might  be 

raised  by  sale  or  mortgage  of  such  last  mentioned 

estates ;  and  that  the  Defendant  John  Hum  Dace  might 

be  decreed  forthwith  to  pay  to  the  Plaintifis,  or  to 

the  Flaintifi*  WiUiam  PhiUipSj  in  right  of  his  wife,  and 

to  the  Defendants  Henrietta  Daoe^  spinster,  and  Sarah 

Dave  J  in  equal  shares  and  proportions,  the  sum  of  1000/. 

by  the  will  bequeathed  to  them,  and  charged  on  and 

made  payable  out  of  the  estates  specifically  deviled  by 
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the  will  to  John  Hum  Dove^  together  with  interest 
thereon  from  the  end  of  twelve  calendar  months  after 
the  testator's  decease;  and  that,  if  necessary,  the  lOOOU 
and  interest  might  be  raised  by  sale  or  mortgage  of  the 
last  mentioned  estate,  or  a  competent  part  thereof 


John  Hum  Dove^  by  his  answer,  insisted  that  he  was 
entitled  to  have  the  hereditaments  devised  to  him  ex- 
onerated from  the  principal  money  (SOOOZ.)  due  upon 
the  said  mortgage,  and  the  interest  due  and  to  grow 
due  thereon,  and  to  have  such  principal  money  and 
interest  paid  out  of  the  testator's  assets. 

It  was  on  this  point  in  the  answer,  that  the  case  was 
discussed  at  the  hearing. 

Mr.  Pepys  and  Mr.  Younge  for  the  Plaintiffs*  The 
estate  devised  to  the  Defendant  John  Hum  Daoe^  b 
devised  cum  onere.  This  case  differs  from  Searle  and 
St.  Elm/,  and  other  cases  which  may  be  cited,  inasmuch 
as  the  testator  in  the  present  case  devised  his  estate,  not 
merely  subject  to  the  incumbrances  thereon,  but  sulgect 
to  the  incumbrances  which  might  be  thereon  at  the  time 
of  his  decease,  evidently  intending  to  charge  the  devised 
estate  for  the  purpose  of  increasing  his  personal  estate. 
If  the  devisee  of  the  estate  be  entitled  to  have  it  ex- 
onerated from  the  mortgage,  the  effect  will  be  wholly  to 
defeat  the  testator's  intentions  with  respect  to  his  personal 
estate,  and  deprive  the  parties  interested  in  the  personal 
estate  of  the  provision  intended  for  them.  If  the 
testator's  intention  can  be  regarded,  no  possible  doubt 
can  arise  in  this  case. 

Hancox  v.  Abbey  {a)  was  cited  for  the  Plaintiff. 


(a)  H  Vet,  179. 
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Mr.  Norton  in  the  same  interest.  1829. 

Mr.  Barber  for  the  heir  at  law.  The  mortgage  is  one 
of  the  testator's  own  creation,  and  a  devise  subject  to  a 
mortgage  does  not  exonerate  the  personal  estate.  A 
devise  of  an  estate  subject  to  a  mortgage  is  no  more 
than  would  have  been  implied,  and  is  not  an  exoneration 
of  the  personal  estate  from  the  payment  of  the  mortgage. 
He  cited  the  cases  of  Howell  v.  Price  {a\  Searle  v.  St. 
EUy{b)j  Bartholomews.  May{c)^  Galton  v.  Hancock {d)^ 
Tweedale  v.  The  Earl  of  Coventry  {e\  Bamewall  v.  Lord 
Canodor^g). 

Mr.  Pepys  in  reply.  The  testator  devised  the  estate 
subject  to  1000/.  and  other  incumbrances;  that  1000/. 
he  gave  by  his  will,  and  the  estate  must  be  held  subject 
to  that  sum  and  to  the  mortgage.  The  estate  being  also 
in  the  same  passage  subject  to  the  incumbrances  which 
may  be  thereon,  it  is  necessarily  subjected  as  well  to  the 
mortgage  as  to  the  1 000/. 

JTie  Master  of  the  Rolls.  The  words  are  ^^  subject 
to  the  payments  thereinafter  mentioned,  and  to  all  such 
incumbrances  as  might  happen  to  be  thereon."  The 
personal  estate  is  the  primary  fund  for  the  payment  of 
debts,  and  there  must  appear  a  clear  intent  on  the  part 
of  the  testator  to  exempt  that  fund ;  it  has  been  re- 
peatedly decided,  that  a  devise  subject  to  a  mortgage 
does  not  exempt  the  personal  estate.  This  devise  is 
subject  to  the  payments  thereinafter  mentioned,  and  the 
incumbrances  that  may  be  thereon.     Now,   the  sums 


{a)  1  P.  W.  293.  {b)  2  P.  W.  386. 

(c)  1  A/k.  487.  (d)  2  Atk.  427. 

(e)  1  B.  C.  C.  240.  Ig)  3  Mad,  453. 
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after  mentioned  are  10002.  and  an  annuity;  it  is  hence 
attempted  to  be  inferred,  that  the  land  must  also  bear 
the  mortgage^  but  there  is  nothing  in  this  case  to  cEs- 
tinguish  it  from  the  cases  cited.  Dedare  the  personal 
estate  liable  in  the  first  place. 


By  the  decree  it  is  declared,  that  the  Defendant  John 
Hum  D&ve  is  entitled  to  have  the  estate  devised  to  him 
by  the  will  of  the  testator  exonerated  and  discharged 
from  the  mortgage  of  3000/.  and  interest  The  usual 
accounts  to  be  taken  of  the  personal  estate.  The  per- 
sonal estate  to  be  applied  in  payment  of  debts  in  a  doe 
course  of  administration.  Accounts  to  be  taken  of  the 
freehold  and  copyholds.  Estates  devised  in  trust  for  sale. 
Further  directions  and  costs  reserved. 

R^.  Lib.  B.  1828.  fol.2d09kb 


iVbto.— -It  18  a  general  rule,  that  personal  estate  is  first  liable  to 
the  payment  of  mortgages  in  exoneration  of  the  real  estate  mortr 
gagedy  (King  v.  King,  3  P,  W,  359- ;  Bartholomew  v.  May,  I  Atk,  487.; 
Searley,  St.  Eloy,  S  P.  W.  386.);  and  next,  the  real  estate  descended  is 
liable  {Chiton  v.  Hancock,  2  Atk,  425,),  unless  the  debts  are  directed 
to  be  paid  out  of  the  lands  devised  {Mamihig  v.  Spooner^  5  Fes*  1 15.) 
and  unless  there  be  also  a  clear  intention  that  the  descended  estates 
should  not  be  subject  to  the  payment  of  the  debts  {BamewaU  ▼. 
Lord  Cawdor,  5  Mad,  453.)  If  there  be  a  declaration,  express 
words,  or  clear  manifestation  or  indication  upon  the  face  of  the  wfll, 
that  the  personal  estate  is  to  be  discharged  from  the  payment  of 
debts,  the  Court  will  not  disappoint  the  intention,  {Ancaster  v. 
Mayer,  1  Bro.  C,  C.462.;  Oneal  v.  Mead,  1  P.  W,  693.,  and 
BooUe  V.  Blundell,  1  Mer,  193. ;  Watson  v.  Brickwood,  9  Fes,  447.) 
The  personal  estate  of  a  son,  on  whom  lands  in  mortgage  descended, 
ift  not  liable  to  the  payment  of  the  mortgage  monies  (l  Ab,  Eq.  370.) 
And  the  personal  estate  of  a  devisee  of  lands  mortgaged  by  the 
devisor  or  his  ancestors,  is  not  liable  to  the  payment  of  the  mort- 
gage money,  (Ska/to  v.  Shaflo,  2  P,  W,  664.  note;  Lawson  v.  Hud' 
son,  1  Bro,  C,  C.  58.)  The  personal  estate  of  the  purchaser  of  an 
equity  of  redemption  has  been  held  to  be  not  liable  to  the  mort- 
gages, {Forrester  v.  Leigh,  2  P.  W,  664.  note ;  Tweddell  v.  Twed' 
deli,  2  Bro.  C.ClOl, ;  Butler  v.  Butler,  5  Ves,  534,),  unless  the 
intention  of  the  purchaser  appears  to  be  to  make  the  debt  his 
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own,  {Parsons  v.  Freeman,  Amb.R.l\5-;  Woods  v.  Huntingford, 
3  Fes.  152.)  The  distinction  seems  to  depend  upon  communication 
with  the  mortgagee,  or  some  other  act  done  by  the  party  to  make 
the  debt  his  own.  There  is  much  information  upon  the  subject  in 
Builer  T.  Butler  and  Woods  v.  Huntingford,  A  mortgage  upon  a 
man's  estate  not  of  his  contracting,  is  not  considered  his  debt,  payable 
primarily  out  of  his  personal  estate.  On  the  other  hand,  a  man  may 
make  a  mortgage  debt  of  his  own  contracting  to  be  considered  pay- 
able primarily  out  of  his  real  estate,  as  a  devise  to  trustees  to  sell 
«d  pay  a  mortage  thereon ;  but  it  seems  that  a  conveyance  upon 
trust  to  sell  and  pay  debts  generally,  does  not  exempt  the  personal 
estate,  (Tait  v.  Lord  Northwich,  4  Fes.Bl6,)  With  respect  to  a 
devise  upon  trust  for  sale  to  pay  debts  generally.  Lord  Thurlow,  in 
the  case  of  Hale  v.  Cox  (3  B.  C  C  522.),  appears  to  have  drawn  a 
distinction  on  this  point  as  against  different  characters  —  legatee  of 
personal  estate,  and  next  of  kin,  —  expressing  an  opinion  in  favour 
of  an  exemption  of  legatees  from  the  payment  of  a  mortgage  debt 
under  the  circumstances  of  that  case ;  but,  in  the  case  of  next  of 
kin,  charging  the  personal  estate  with  the  mortgage ;  and  in  subse- 
quent cases  {Gray  v.  Minnethorpe^  5  Ves»  105.;  Burton  v.  Knowtton^ 
5  Fes.  106.;  Brummel  v.  Prothero,  3  Fes.  1 10.),  Sir  Richard  Pepper 
Axden^  Master  of  the  Rolls,  recognized  and  acted  upon  the  dtstioo- 
tion^  exempting  the  personal  estate  where  specifically  bequeathed, 
but  subjecting  it  to  mortgages  where  the  personal  estate  went  to 
the  executor  without  any  particular  po>Afers  or  appropriations ;  and 
in  one  of  those  cases  the  same  learned  Judge  said,  he  was  not  one  of 
those  Judges  who  thought  there  was  much  difference  between  a 
diarge  for  debts  and  a  devise  for  payment  of  debts,  unless  there 
were  demonstration  that  the  personal  estate  was  intended  to  be 
exempted. 

Ib  order  to  exempt  the  personal  estate,  the  Judge  must  be  satis- 
fied, on  looking  at  the  whole  will,  that  it  was  the  testator's  intention 
to  exempt  the  personal  estate;  and  circumstances,  dehors  the  will 
ought  not  to  be  called  in  to  assist  the  explanation  (l  Mer,  216. 220.): 
the  Judge  will  not  look  out  of  the  will  as  to  the  state  of  the  testa- 
ter^s  a&ifs  (  5Fes.  1 15.)  In  Bootle  v.  BlundeU  (1  Mer.  195.),  the 
testator  gave  3O0OL  to  each  of  his  daughters,  and  directed  that  his 
funeral  expenses  and  legacies  should  be  paid  out  of  his  monies  and 
the  rents  and  fines  then  due  to  him.  He  gave  the  surplus  to  his  son 
aad  daughters.  The  testator  then  devised  all  his  manors  to  trustees 
for  the  term  of  500  years,  in  trust,  out  of  the  rents  and  profits,  to  pay 
his  debts,  and  the  annuities  and  legacies  thereinafter  mentioned. 
Lord  Eldon  held,  that  the  personal  estate  was  exempted  from  the 
pigFment  of  debts. 


1829; 
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Rolls. 
July  II 


HARPER  and  Another,  Assignees  of  BUTLER, 

Plaintiffi ; 

AND 

SARAH      ELIZABETH       RAVENHILL      and 
GEORGE  RAVENHILL,      -        -   Defendants. 


HuAandmd     OAR  AH  ROEBUCKj  by  her  will,  gave  to  her  exe- 
rMT'JV'  cutors  6/.  per  annum  bank  annuities,  and  1481/1  ISs.  Id. 

Wif^s  revet'  ^  ^    ^  ^ 

sum  in  per'   three  per  cent  consolidated  bank  annuities,  upon  trust 
sonaiiy.         ^^^  j^^^  daughter  for  her  life  as  therein  mentioned ;  and 

g^^^      '        after  her  decease,  to  transfer  the  same  unto  and  between 

— ^ —         her  two  grandchildren,  the  Defendant  Sarah  Elizabeth 

baiuJupt  was    R^venhiUj  and  Ann,  afterwards  the  wife  of  James  Arthur 

entitled,  under  Butler j  to  be  vested  at  the  age  of  twenty-one  years  or 
the  will  of  her    ,        i»  . 

grandmother,    day  ot  marriage. 

to  a  moiety  of 
certain  public 
funds  on  the 
death  of  her 
mother.    Her 
husband  be- 

rupt^*  then'  '^^^  '^^^  stated   the  marriage  of  the  grandaughter 

the  wife  died;   Ann  with  James  Arthur  Butler^   his  subsequent  bank- 

therdied.  On  mptcy  in  1818,  and  that  the  Plaintiffs  were  the  as- 

a  bill  filed  by 
the  assignees 
of  the  bank- 
rupt against 
the  executrix 
of  the  grand- 
mother and 
the  adminis- 
trator of  the 
wife  of  the 
bankrupt : 


The  testatrix's  daughter  and  two  grandaughters  were 
the  surviving  executrixes,  and  they  proved  the  will. 


signees  under  the  commission.  She  died  in  1820,  in  the 
lifetime  of  her  mother,  the  daughter  of  the  testatrix, 
leaving  her  husband  her  surviving,  and  letters  of  ad- 
ministration to  her  effects  have  been  granted  to  the  De- 
fendant George  RavenhilU  The  bankrupt  died  intestate 
in  May  1821,  and  letters  of  administration  to  his  efiects 
:rupt:         ^exe  granted  to  the  Plaintiffs.     The  testatrix's  daughter 

Held,  that  the  jjej  i^  j^^^  ig23;  and  the  Plaintiffs  claimed  to  be  en- 
bankrupt,  hav- 
ing survived 
his  wife,  the  assignees  became  beneficially  entitled. 
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tilled  to  a  moiety  of  the  stock.     Sarah  Elizabeth  Ravens        1829. 

hill  was  the  survivinir  executrix  of  the  will  of  the  testatrix      Vr'  ^  ^ 

^  HAEPsa 

her  grandmother.     The  stock  remained  in  the  name  of  v. 

the  testatrix.  Ratknhill. 

Mr.  Ching  for  the  Plaintiffs.  All  the  interest  of  the 
bankrupt  vested  in  the  assignees,  subject  to  the  chance 
of  the  wife  surviving  himi  but  she  died  in  her  husband's 
lifi^me,  and  upon  her  death  the  title  of  the  assignees 
became  perfect;  the  assignees  have  procured  letters  of 
administration  to  be  granted  to  them ;  the  administration 
has  been  taken  without  stamp,  because  the  fund  is  in 
lidgation,  and  the  amount  of  the  assignees'  interest  has 
not  been  ascertained. 

Mr.  2205^  and  Mr.  Beames  for  the  Defendant,  SarcA 
Elizabeth  BavenhilU  The  trustee  is  only  anxious  to  pay 
the  money  to  a  competent  authority,  and  the  adminis- 
tration having  been  taken  under  20/.,  it  did*  appear  to 
her  legal  advisers  that  the  administration  did  not  give  a 
sufficient  authority. 

The  Master  of  the  Rolls.     I  can  only  make  a  decree  Letters  of  ad- 
when  the  letters  of  administration  shall  have  been  cor-  ™^d'^!JJh^h 

rected.    Letters  of  administration  are  necessary  to  com-  a  Plaintiff 
.  ^    ^.       .  ,  makes  title, 

plete  the  Utle.  must  be 

stamped  ad 

Mr.  Ching  said,  he  understood  that  the  ecclesiastical 
court  did  not  put  a  stamp  when  the  property  was  in 
litigation,  and  he  submitted  that  the  court  would  then 
make  the  decree,  putting  the  Defendant  upon  terms  to 
obtain  the  administration. 

The  Master  of  the  Rolls.  I  think  differently,  for  I 
most  protect  the  revenue. 

L 
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1829.  Let  the  cause  stand  for  a  week,  with  liberty  to  the 

^--  '  "^        Plaintiffs  to  take  out  proper  letters  of  administradon : 

V.  the  assignees  now  must  do  so ;  for  having  taken  upon 

Ravbnhill.    themselves  the  character  of  administrators,  they  cannot 

now  retire. 


On  a  subsequent  day  the  administration  having  been 
perfected,  the  cause  was  again  brought  on,  when  Mr. 
Barber  appeared  for  George  JRccoenhillj  and  contended 
that  it  was  property  acquired  by  the  husband  after  the 
bankruptcy!  <^d  therefore  did  not  pass  under  the 
assignment 

The  Master  of  the  Rolls  decided  the  contrary, 
holding  it  to  be  clear,  that  the  beneficial  interest  passed 
to  the  assignees. 

By  the  decree  it  is  declared  that  George  RavenhiU 
was  a  trustee  for  the  Plaintiffs  for  one  moieQr  of  the 
stock,  and  that  Sarah  Elizabeth  BxwetihiU  should  sell 
out  the  same;  that  the  costs,  charges,  and  expenses 
of  all  parties  as  between  solicitor  and  client  should  be 
taxed.  And  Sarah  Elizabeth  RavenhiU^  after  deducting 
her  own  costs,  and  paying  the  costs  of  the  Plaintiffs  and 
of  George  RavenhiUj  should  pay  the  remainder  to  the 
Plaintiffs. 

Reg.  Lib.  A.  1828.  fo.  2124^ 

The  order  as  to  costs  was  an  arrangement  between 
the  parties. 
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1829. 


MUNNINGS  V.  BURY.  roll8. 

July  15. 

npHE  Plaintiff  was  engaged  in  shipping  and  mercantile  Power  o/tu- 
•^    speculations  with  George  Bridges^  George  Elmer^      torney. 
and  Samuel  HaidetL  who  carried  on  their  business  at  ^  .    .    !^"^ . 

*-.        .  .        ,  -  It/.         Prtnetpal  and 

Manningtreef  m  the  county  of  Essex^  under  the  firm      turety, 
of  Bridges  and  Company ;  and  with  Defendants,  William  ^  merchant. 
Botheryj  and  Thomas  Burleigh  :  the  latter  was  the  Plain-  being  abroad, 
tiff's  son-in-law.     The  firm  of  Bridges  and  Company  tSn  pmons^" 

were  concerned  in  the  ship  MelarUho,  and  in  the  specu-  *"  ^i*  country 

to  receive 
lations  in  which  she  was  employed,  in  the  proportion  monies,  adjust 

of  seven  twenty-fourths ;   William  Bothery  in  the  like  *^^"™^'  ?*^  ^® 

•^  •^  ftome  other 

proportion  of  seven  twenty-fourths;   Thomas  Burleigh  acts.    Money 
m  three  twenty-fourths;  and  the  Plaintiff  himself  in  the  ^J^etoJ 
remaining  seven  twenty-fourths.      In  February  1815,  here,  of  which 
this  vessel  was  freighted  by  the  owners  for  the  Cape  of  ng^  thwe 
Good  Hopej  and  Plaintiff  went  out  as  managing  owner;  attomies  de- 
Several  other  ships  and  vessels  followed  him.     In  1816  deeds  with  the 
the  Plaintiff  duly  executed  and  sent  to  England  a  power  Bopelmui^ 
of  attorney  to  William  Bothery  and   Thomas  Burleigh^  pany  to  se- 
and  SaUy  Munnings  the  Plaintiff's  wife,  to  recover  all  ^J^cov^t 
sums  of  money,  goods,  wares,  and  merchandizes,  effects,  that  he  shall 
property,  chattels,  ships,  and  vessels,  and  to  take  all  mortgage; 
requisite  proceedings  at  law  and  in  equity  for  that  pur-  tbis  12000^. 

pose ;  to  adjust,  liquidate,  and  finally  settle  all  accounts;  cured  by  the 

bonds  of 
sureties  in  sums  corresponding  to  the  shares  of  the  partners. 

The  power  of  attorney  was  not  a  sufficient  authority;  but  the  merchant,  on  his 
return  to  this  country,  having  written  a  letter  to  the  Hope  Company,  requesting  the 
loan  of  6000/.,  '^  to  be  secured  on  his  Euex  property,  which  you  now  hold,  in 
addition  to  the  1 90001.  already  advanced ;"  and  professing  his  readiness  to  execute 
the  mortgage-deed: 

Held,  that  this  was  a  confirmation  of  the  security. 

Some  of  the  parties  having  paid  the  amount  of  the  sums  secured  by  them : 

Held,  that  they  had  a  lien  on  the  property. 

One  of  those  sureties  being  a  partner : 

Held,  that  the  sum  pud  by  him  was  subjected  to  the  partnership  accounts. 
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1829.        and  upon  payment  or  receipt,  in  his  name  to  sign,  seal, 
^  -  ^  ^        and  deliver  all   such   receipts,   releases,   acquittances, 

MUNNINGS  ,,,  ij  .  iiii 

V.  and  discharges,    deeds  or  mstruments  as   should   be 

necessary ;  to  compound  debts  and  to  indorse  bills  of 
exchange;  to  sell  the  ship  Melantho  and  other  vessels; 
to  let  and  hire  vessels  to  freight!  to  make  insurances  on 
ships,  and  generally  to  act  for  him.  William  Rothery 
was  deputy  chairman  and  a  trustee  of  the  Hope  In- 
surance Company.  The  Hope  Insurance  Company 
having  been  applied  to  for  a  loan  of  12,000/.,  i^reed 
to  advance  that  sum  upon  a  deposit  of  the  title-deeds 
of  the  Plaintiff;  and  thereupon  certain  articles  of  agree- 
ment were  prepared,  bearing  date  the  7th  Naoember 
1817,  and  made  between  the  Plaintiff  by  the  said 
jT.  Burleigh  and  Sally  Munnings^  therein  described  as 
his  attomies  lawfully  authorized  for  the  purposes  there* 
after  mentioned  of  the  first  part;  the  said  Thomas 
Burleigh  of  the  second  part;  the  Directors  of  the 
Hope  Insurance  Company  of  the  third  part ;  and  WiU 
Ham  Rothery  and  four  others,  therein  described  as  trus- 
tees of  the  said  company,  of  the  fourth  part,  reciting 
the  power  of  attorney :  It  is  witnessed,  that  in  consi- 
deration of  the  sum  of  12,000/.  therein  mentioned  to  be 
then  advanced  to  and  for  the  use  and  benefit  of  the 
Plaintiff,  by  payment  of  the  same  into  the  hands  of 
the  said  T.  Burleigh  and  Sally  Munnings  as  his  attomies 
as  aforesaid.  Plaintiff,  by  the.  said  T.  Burleigh  and  & 
Munnings^  delivered  unto  and  deposited  with  the  com- 
pany the  deeds  and  writings  as  a  pledge  and  security 
for  the  payment  of  the  sum  of  12,000/.  with  interest,  on 
the  1st  oijune  1820.  T.  Burleigh  thereby  covenanted 
that  Plaintiff  should  within  eighteen  months  execute  a 
mortgage  to  secure  the  12,000/.,  interest,  and  costs* 

A   receipt   for   the  12,000/.   fi*om  S.  Munnings  and 
GT.  Burleigh  was  indorsed. 
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As  a  collateral  security  to  the  company  For  the  pay-       1829* 
roent  of  the  12,000/.  and  interest*  it  was  ac^reed  that  the    l,    " 

'  ^  ^  MUNNINGB 

said  George  Bridges  and  G.  Elmer  should  procure  two  v. 

of  their  friends  as  sureties  to  execute  a  bond  to  the  said  ^'^* 

trustees  for  securing  2335L  6s.  Sd.,  being  two  thirds  of 
seven  twenty-fourths  thereof  with  interest;  and  that 
&  Haadett  should  produce  his  brother  as  a  security, 
to  join  with  him  in  a  bond  for  securing  1166/.  13s,  ^d.^ 
being  the  other  or  remaining  one  third  of  seven  twenty- 
fourths  thereof,  with  interest ;  and  that  the  said  William 
BotAery  should  procure  two  p(  his  friends  as  sureties 
on  his  behalf  to  execute  a  bond  for  securing  3500/. 
being  other  seven  twenty-fourths  thereof,  with  interest; 
and  that  two  friends  of  Plaintiff  and  of  the  said  T,  Bur^ 
leigh  should  execute  a  bond  for  securing  5000/.,  being 
the  remaining  ten  twenty-fourths  thereof,  with  interest, 
on  account  of  Plaintiff  and  the  said  T.  Burleigh. 

Accordingly,  four  several  bonds,  bearing  even  date 
with  the  articles  of  agreement,  and  amounting  to  the 
sum  of  12,000/.,  were  executed  to  the  trustees  named  in 
the  articles ;  viz.  one  of  such  bonds  was  the  joint  and 
several  bond  of  the  Defendants  John  Elmer  and  John 
Lewis  in  the  penalty  of  4^6661.^  with  the  coiidition  there- 
under written  for  making  void  the  same  if  Plaintiff 
should  within  the  space  of  eighteen  calendar  months 
execute  the  bond  and  mortgage  in  the  articles  men- 
tioned, or  felling  that  event,  if  c/.  Elmer  and  John  Lewis 
should  pay  to  the  said  company  the  sum  of  2333/.  6s.  8d.f 
part  of  the  said  sum  of  12,000/.  with  interest,  and  also 
with  such  costs  as  the  company  might  incur  in  enforcing 
the  performance  of  the  said  articles ;  and  another  of  such 
bonds,  was  the  joint  and  several  bond  of  the  Defendants 
S.  Hormlett  and  B.  Howletlj  in  the  penalty  of  2333/.  with 
the  like  condition  as  aforesaid,  save  that  the  sum  thereby 
secured  was  1163/.  135.  4fd.f  with  interest  and  costs  as 

L  8 


Burt. 


150  CASES  IN  CHANCERY 

1829.        aforesaid ;  and  another  of  such  bonds  was  the  joint  and 

^T*'*''*"*^^     several  bond  of  the  Defendants  J.  Adamson  and  2L 
Mum  KINGS 

V.  Jackson  in  the  penalty  of  7000/.,  with  a  like  condition  as 

aforesaid,  save  that  the  sum  thereby  secured  was  S500{^ 
and  with  interest  and  costs  as  aforesaid ;  and  the  other 
of  such  bonds  was  the  joint  and  several  bond  of  P.  StoU^ 
since  deceased,  to  whose  effects  the  Defendant  E*  StoU^ 
widow,  hath  taken  out  letters  of  administration,  and 
the  Defendants  Tliomas  Stott  and  John  Burleigh  in  the 
penalty  of  10,000/.,  with  a  like  condition  as  aforesaid, 
save  that  the  sum  thereby  secured  was  5000/.,  with 
interest  and  costs  aforesaid. 

The  12,000/.  was  received  by  Mr.  Ireland^  a  solicitor 
appointed  by  Mrs.  Munnings  and  T.  Burleigfi,  and  ap- 
plied by  him,  through  Rothery  and  T.  Burleigh^  in  pay- 
ment of  the  debts  of  the  partnership. 

William  Bothery  executed  and  gave  to  Sally  Mun^ 
nings  and  Thomas  Burleigh  his  bond,  bearing  date  the 
4th  February  1818,  whereby  he  bound  himself  in  tlie 
penal  sum  of  2000/.,  with  a  condition  thereunder 
written,  reciting  the  power  of  attorney  and  the  articles 
of  agreemeni^  and  that  the  sum  of  12,000/.  had  been 
accordingly  advanced  by  the  said  office,  and  that  it 
had  been  agreed  that  the  interest  of  the  said  sum 
of  12,000/.,  when  the  same  should  from  time  to  time 
become  due,  should  be  paid  and  discharged  out  of  the 
remittances  which  should  or  might  be  made  by  the 
PlaintiiF;  but  in  the  event  of  such  remittances  not 
arriving  in  due  time,  it  had  been  agreed  that  the  interest 
should  be  advanced  and  paid  in  the  proportions  fol- 
lowing; (that  is  to  say,)  the  interest  for  the  sum  oS 
5000/.,  part  of  the  said  sum  of  12,000/.,  by  the  said 
T.  Burleigh  and  Sally  MunningSy  on  the  part  and  behalf 
of  the  Plaintiff  and  of  the  said  Thomas  Burleigh  /  the 
interest  of  the  sum  of  3500/.,  further  part  thereof^  by 
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the  said  WiUiam  Bothery :  and  the  interest  of  the  re-        1829. 
maining  3500/.,  by  George  Bridges^  George  Elmers  and     l^'  ^ 
Samuel  Hawlettj  constituting  the  late  firm  of  Messrs.  v. 

Bridges  and  Elmer:  but  that  when  remittances  should 
arrive  sufficient  to  enable  the  aforesaid  interest  to  be 
paid,  that  the  several  sums  of  money  which  should  have 
been  advanced  and  paid  in  the  proportions  aforesaid 
should  be  refunded  and  repaid  to  the  said  parties  re- 
^ectively,  so  far  as  the  said  remittances  would  extend 
for  that  purpose ;  and  that,  for  the  purpose  of  effectu- 
ating such  arrangement  so  &r  as  related  to  William 
Bothery^  it  had  been  agreed  that  he  should  enter  into 
that  bond  with  the  following  condition  :  —  ^^  That  if  the 
said  WiUiam  Bothery^  his  executors  or  administrators, 
did  and  should  from  time  to  time,  so  long  as  the  said 
sum  of  12,000/.,  or  any  part  thereof,  should  remain  due 
and  owing  to  the  said  Hojpe  Assurance  Company,  upon 
the  security  aforesaid,  apply  such  remittances  as  should 
or  might  thereafter  come  to  his  hands  from  the  Plaintiff, 
or  on  his  account,  in  paying  and  discharging  the  interest 
of  the  said  sum  of  12,000/.,  or  so  much  ihereof  as  such 
remittances  would  extend  to  pay  at  the  times  when  the 
3ame  should  become  due  and  payable;  and  in  the  event 
of  Dot  receiving  remittances  in  sufficient  time  for  such 
purpose,  or  in  case  the  same  should  be  insufficient  to 
pay  the  whole  of  the  interest  due,  then  if  he  the  said 
tViUiam  Bothery,  his  heirs,  executors,  or  administrators, 
should,  out  of  his  own  proper  monies,  well  and  truly 
advance  and  pay,  or  cause  to  be  paid  and  advanced. 
Unto  die  said   71  Burleigh  and  SaUy  MunningSy  their 
eze<nitors  or  administrators,   within   twenty-one  days 
next  after  they  or  either  of  them  should  have  paid  such 
interest  to  the  Hope  Assurance  Company,  the  interest 
of  S500/.,  part  of  the  said  sum  of  12,000/.,  or  such  part 
of  the  sum  actually  paid  by  the  said  T.  Burleigh  and 
SaUy  MunningSj  their   executors  or  administrators,  as 
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1829.  should  be  in  the  same  proportion  to  the  sum  actually 
paid  as  the  said  sum  of  3500Z.  bears  to  the  said  sum  of 
12,000/.;  and  that  in  case  remittances  subsequently 

BuKY.        arrived  and  came  to  his  hands,  if  he  the  said  William 
Roihery,  his  executors  or  administrators,  should  forth- 
with thereout  repay  to  the  said  T.  Burleigh  and  Sally 
MunningSf  their  executors  or  administrators,  pari  passu 
with  himself  and  the  said  Messrs.  Bridges  and  Eltner^ 
such  sum  or  sums  of  money  as  he,  she,  or  they  should  or 
might  have  theretofore  advanced  and  paid  on  account  of 
the  said  interest,  or  so  far  as  such  subsequent  remittances 
should  extend,  then  the  said  bond  or  obligation  to  be  void, 
or  else  to  remain  in  full  force  and  virtue."     There  was 
•         also  a  similar  bond  from  George  Bridges^  George  Elmer^ 
and   Samuel  Howlett  to  the  said  Sally  Munnings  and 
Thomas  Burleigh^  bearing  date  the  same  4th   day  of 
February  1821,  in  a  like  penalty  of  2000/.,  and  with  a 
like  condition ;  but  there  was  no  evidence  to  shew  that 
this   bond    was   executed   by   any   person   but  George 
Elmer. 

The  Plaintiff  by  his  bill  charged,  that  the  sum  of 
12,000/.  ought  to  be  considered  as  having  been  received 
solely  upon  the  security  of  the  obligors  in  the  said  four 
several  bonds  to  the  trustees,  and  that  the  company  ought 
to  be  compelled  to  deliver  up  to  the  Plaintiff  the  several 
title-deeds,  evidences,  and  writings,  free  from  all  claim 
and  demand  whatsoever  of  the  said  company ;  and  the 
Plaintiff  charged,  that  he  had  not  confirmed  the  secu- 
rity, and  that  all  his  letters  to  the  Hope  Company  were 
conditional  propositions.  And  the  bill  prayed,  that  the 
Defendants  might  make  a  full,  fair,  and  perfect  discovery 
of  all  and  singular  the  matters  aforesaid.  And  that  the 
Defendants,  the  trustees  of  the  company,  might  be  com- 
pelled to  deliver  up  to  Plaintiff  all  the  title-deeds,  evi- 
dences, and  writings  of  or  relating  to  his  said  estates,  or 
any  of  them,  freed  and  discharged  of  and  from  all  claim 
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and  demand  whatsoever  in  respect  oF  the  premises.   And        1829. 
that  tlie  articles  of  a<7reement  bearin<£  date  the  7th  day  of     ^-    ' 
November  1817  might  be  delivered  up  to  be  cancelled.  v. 

And  in  case  it  should  be  held  by  the  Court  that  the  Plain- 
tiff was  bound  to  pay  the  12,000/.,  or  any  part  thereof, 
that  William  Rothery  and  Plaintiff's  other  partners  might 
be  compelled  to  repay  and  make  good  to  Plaintiff  the  said 
sum  of  12,000/.  and  interest,  or  what  he  should  be 
compelled  to  pay  of  the  same,  or  at  least  what  he  should 
be  compelled  to  pay  over  and  above  his  share  and  pro- 
portion of  the  12,000/.  as  such  partner  as  aforesaid. 
And  that  the  Hope  Insurance  Company  might  be 
directed  to  hold  the  shares  of  William  Rothery  and 
Thomas  Burleigh  of  and  in  the  capital  stock  thereof,  and 
the  dividends  which  had  accrued  or  should  accrue  due 
thereon  as  trustee  for  the  Plaintiff,  for  the  purpose  of 
reimbursing  him  the  said  sum  of  12,000/.  and  interest, 
or  what  he  should  be  compelled  to  pay  of  the  same,  or 
at  least  what  he  should  be  compelled  to  pay  over  and 
above  his  share  and  proportion  of  and  in  the  same  as 
such  partner  as  aforesaid. 

A  supplemental  bill  stated  an  action  brought  by  the 
Hope  Insurance  Company  against  the  Plaintiff,  for 
recovering  what  remained  due  to  them,  in  which  a  ver- 
dict was  found  for  8008/.,  and  that  judgment  had  been 
entered  up  for  the  same  and  280/.  costs ;  and  set  forth  a 
mortgage  by  Plaintiff  to  the  Hope  Insurance  Company 
for  8478/.,  the  amount  of  the  judgment  obtained  against 
him  for  damages  and  costs,  and  including  1 90/.  for  in- 
terest ;  and  charged  that  the  persons  who  entered  into 
the  four  severaPbonds  had  no  lien  upon  the  deeds;  and 
praying  that  he  might  be  allowed  to  redeem  on  payment 
of  the  principal  money  and  interest  on  such  mortgage. 

Samuel  Howlett  and  Robert  Howlett  being  called  upon 
by  the    Hope  Insurance   Company    for  the    sum   of 
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1829.  1166/.  13s.  4td.  mentioned  in  the  condition  of  the  bond, 
and  Samuel  Hawlett  being  unable  to  pay  the  same,  Robert 
o.     '     Hatdett  paid  the  principal,  and  Samuel  Hawlett  a  small 

^vmr.  g^^  f^^.  interest ;  and  they  claimed  a  lien  on  the  secu- 
rities in  the  hands  of  the  Hope  Insurance  Company,  as 
a  security  for  the  repayment  thereof  by  the  Plaintiff. 
John  Adamson  and  Richard  Jackson  had  made  an  in- 
vestment to  secure  the  sums  in  their  bonds. 

John  Elmer  invested  600/.  of  the  monies  secured  by 
the  bond  of  himself  and  John  Lems* 

John  Leoois  was  sued  on  the  bond,  and  judgment  ob- 
tained against  him  for  the  remainder. 

The  Plaintiff  returned  to  England  in  the  month  of 
October  18215  and,  on  the  8th  of  November  1821|  wrote 
the  Directors  the  following  letter :  -^  '^  Being  de- 
sirous of  raising  a  sum  of  money  to  discharge  some 
engagements  entered  into  by  me  and  others,  which 
remain  to  be  paid,  I  propose  to  borrow  a  sum  of  6000/L 
to  be  secured  on  my  Essex  property  which  you  now 
hold,  in  addition  to  the  sum  of  12,000/*  already  ad- 
vanced by  your  honourable  company,  and  secured 
thereon ;  which  security  I  trust  you  will  consider  to  be 
satisfactory,  you  having  already  received  in  aid  of  the 
said  security  between  5000/.  and  6000/.:  having  been 
abroad  during  the  last  six  years  in  the  East  Indies^  the 
mortgage  deed  for  securing  the  above  sum  of  12,000/., 
which  I  understand  was  sent  to  me  to  be  signed,  never 
reached  me.  That  deed  I  am  ready  to  execute,  and  to 
do  any  act  that  may  be  considered  necessary  and  satis- 
factory to  you  for  securing  the  repayment  of  such 
further  sum  as  may  be  agreed  to  be  advanced.  I  am. 
Gentlemen,  your  obliged  humble  servant,  G.  6.  H» 
Mitnnings" 
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On  the  20th  November  1821,  the  following  letter  was        1829. 
written  by  the  Plaintiff  to  the  Hope  Company :  —  Munninos 


**  Gentlemen,  —  When  I  had  the  honour  to  attend 

your  board  on  Wednesday  last,  a  question  was  proposed 

to  me  by  one  of  the  gentlemen  of  the  board,  if  I  should 

be  willing  to  pay  the  bahmce  of  principal  and  interest 

due  to  the  Hope  Company,  they  retaining  the  money 

already  received  by  them  under  the  collateral  bonds,  on 

the  delivery  to  me  of  the  title-deeds  of  my  estates  in 

EsseSf  now  in  your  possession  for  securing  12,000/.  and 

interest ;  to  which  I  replied,  that  if  I  could  accomplish 

it  I  would  readily  pay  the  balance,  and  that  I  would  lose 

no  time  in  considering  it  I  have  since  weighed  the  matter 

folly  in  my  mind,  and  I  will  engage  to  pay  such  balance 

on  the  cxnnpany  delivering  to  me  my  title-deeds  now  in 

their  possession,  and   executing   a  sufficient    release. 

Should  this  be  declined  on  the  part  of  the  Hope^  I  will 

then  propose    to   perfect   the  mortgage-deed  already 

prepared  for  securing  to  the  Hope  Company  12,000/.  and 

interest,  in  any  way  that  may  be  deemed  necessary  in 

order  to  make  them  perfectly  secure,  they  withholding 

proceedings  against   the  persons   who   have  executed 

collateral  bonds  on  my  part  for  securing  5000/.,  part  of 

tfae  said  12,000/.,  for  such  time  as  may  be  agreed  upon ; 

and   also  to  permit  Messrs.  Adamson  and  Jackson  to 

withdraw  the  3500/.  paid  by  them  conditionally  in  aid 

of  the  said  mortgage*    The  above  proposals  are  made 

in  order  to  save  unnecessary  expense,  and  to  enable  me 

%o  exert  myself  to  discharge  the  mortgage  altogether, 

'which  it  is  my  most  anxious  wish  to  do. 

'<  I  am,  Gendemen, 
<<  Your  much  obliged,  humble  servant, 

«  G.  G.  H.  MuNNiNos." 

■ 

The  directors  having  refused  to  make  a  further  ad- 
vance, on  the  27th  November  1821  the  Plaintiff  wrote 
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1829.        to  the  directors,  that  being  disappointed  in  his  applica'- 
1J~^^^'     tion  to  the  Hope  for  the  sum  of  6000/^  or  to  deliver  to 

MUNNINGS  .  , 

V,  him  the  title-deeds  on  his  paying  5000/.,    which  he 

^^^^*        stated  was  his  share  of  the  12,000/.,  he  must  decline 
executing  the  mortgage. 

The  Hope  Company  by  their  answer  contended,  that 
they  had  a  lien  on  the  deeds  for  12,000/.  and  interest 

The  Defendant  Botkery  said,  that  although  the  part* 
ners  were  to  procure  collateral  securities  according  to 
their  shares,  yet  it  was  to  be  merely  collateral  to  the 
deposit  of  the  deeds,  and  that  the  estates  were  to  be 
charged  with  the  12,000/.  He  stated  that  the  Hope 
Company  had  retained  his  dividends  on  the  shares  he 
had  therein  as  a  security  for  the  12,000/.,  in  case  it  ihould 
be  held  that  the  Plaintiff  was  not  bound  to  pay  it. 

The  other  partners  admitted  in  their  answers  that  they 
were  to  procure  collateral  securities,  but  they  all,  except 
G.  Bridges^  denied  it  was  on  their  own  behalf.  G.  Bridges 
admitted  that  he  and  George  Elmer  were  to  find  sureties 
on  their  own  behalf. 

Bothery  contended,  that  the  Plaintiff  was  still  indebted 
to  him  in  a  considerable  sum  of  money. 

Mr.  Bose.  The  Plaintiff  is  a  gentleman  of  consider- 
able  landed  property,  and  a  merchant,  and  the  Defend- 
ants are  the  Hope  Insurance  Company  and  others. 
The  object  is  to  obtain  as  against  the  insurance  com- 
pany the  deeds,  not  disputing  to  pay  them  their 
principal  and  interest,  but  denying  the  right  of  the 
sureties  to  any  claim  upon  the  deeds.  The  Plaintiff 
was  entitled  to  seven  twenty-fourths  of  this  joint  ad« 
venture.     Up  to  1814  this  speculation  was  fortunate. 
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In  1814  the  Plaintiff  went  to  the  Cape  on  an  adventure        1829. 
to  the  joint  account.     The  bonds  were  entered  into  by     \~-  '  ^ 

MUNNINGS 

or  on  behalf  of  the  partners  for  their  own  respective  v, 

proportions :  Rothery  had  no  right  to  raise  money 
upon  the  Plaintiff's  deeds.  The  12,000/.  was  not  to 
be  thrown  upon  the  Plaintiff,  but  only  a  fractional 
part  of  it  equal  to  his  interest  The  ship  Melantho 
was^  sent  home  to  this  country  to  be  sold.  (Mr. 
Eose  then  read  several  letters  from  Mothery  to  the 
Plaintifi^  dated  Doctors*  Commons,  one  on  the  16th 
November  1815,  suggesting  a  new  mode  of  remitting; 
another  letter  in  January  1816,  that  a  dissolution 
of  partnership  had  taken  place  between  Bridges  and 
Elmer,  and  expressing  his  astonishment  at  it*  Another 
letter  in  February  1816,  that  Bridges  and  Elmer  could 
not  provide  their  proportion  of  the  acceptances  coming 
due,  and  expressing  that  it  was  fortunate  that  he  did  not 
meet  with  a  ready  sale  at  the  Cape,  as  he  would  then 
have  remitted  the  produce  to  Bridges  and  Elmer,  ex- 
pressing his  opinion  that  they  were  not  rich.  Another 
letter,  20th  March  1816,  repeating  the  good  fortune  of 
no  ready  sale;  and  another  letter,  7th  December  1816.) 
These  letters  present  perfect  satisfaction  with  the  Plain- 
tiff, and  that  his  property  was  not  to  be  resorted  to. 

The  power  of  attorney  was  dated  in  May  1816,  and 
does  not  notice  the  relation  of  the  Plaintiff  with  the  part- 
ners, and  the  Plaintiff  thereby  appoints  his  wife,  Burleigh 
and  Bothery  his  attomies,  to  defend  actions,  to  sell  the 
ship  Melantho,  to  effect  insurances,  &c.  It  is  given  by 
the  Plaintiff  in  his  individual  character;  it  does  not 
give*  authority  even  to  borrow  money,  but  only  to  do 
the  special  acts  mentioned*  The  Hope  Insurance  Com- 
pany must  put  their  case  upon  this  power  of  attorney, 
and  that  power  cannot  support  it  It  is  true,  there  are 
general  words  to  act  generally.     In  the  case  of  Atwood 
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1829.        and  Munnings  {a)  in  the  King's  Bench,  the  general  power 
^/^'■*        was  held  only  to  enable  the  attomies  to  carry  the  soe- 

MUNNINOS  /  .  1^1 

o.  cial  powers  into  execution ;  and  that  a  bill  drawn  by 

^'^^'        the  attomies  for  partnership  purposes  was  not  within 
the  power.     If  Rothery  had  not  combined  the  character 
of  chairman  of  the  Hope  Insurance  Company  and  plain* 
tiff's  agent,  no  money  would  have  been  advanced  by 
that  company:  if,  therefore,  he,  under  the  power  of 
attorney  borrowed  money  for  partnership  purposes,  be 
could  not  legally  do  it     Did  Hothery  make  use  of  the 
Plaintiff's  deeds  for  the  purposes  of  the  Plaintiff,  or  for 
his  own  purposes  ?    The  transaction  could  not  bind  the 
Plaintiff,  nor  affect  his  title-deeds.     The  inference  to  be 
drawn  from  the  deeds  executed  by  Mrs.  Munnings  and 
T.  Burleigh  is,  that  the  company's  legal  advisers  well  knew 
it ;  or  why,  if  the  attomies  had  sufficient  authority,  was 
a  covenant  introduced,  that  the  Plaintiff  should  execute 
a  mortgage  in  eighteen  months  ?  Rothery  is  a  general 
tmstee  for  the  company,  and  as  such  the  covenant  was 
made  with  him ;  and  as  such,  and  not  as  one  of  the 
attomies,  he  was  a  party.    There  can  be  no  case  as 
agaitist  the  Plaintiff  in  such  a  transaction.     It  is  a  dis« 
tinct  case  from  Rothery  borrowing  money  as  a  partner. 
No  letter  reached  the  Plaintiff  after  the  letter  of  De- 
ceniber  1816.     He  did  not  arrive  in  this  countrv  until 
December  1821,  when  he  was  ignorant  of  what  had  been 
done,  but  he  soon  found  an  immediate  necessity  for  raising 
6000/.,  and  he  wrote  the  letter  to  the  insurance  office 
bearing  date  the  8th  November  1821  {ante^  p.  154.},  and 
another  letter  on  the  20th  Naoember  1821  {antej  p.  155.) ; 
also  another  letter  of  27th  November  1821,  declining  to 
execute  the  mortgage.     Now,  upon  the  whole  of  these 
letters  from  the  Plaintiff  to  the  Hope  Insurance  Com- 
pany, it  is  plain  that  he  was  acting  under  the  impression 
that  his  property  had  been  properly  dealt  with.     His 
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attention  had  not  been  deliberately  directed  to  the  facts,        1829. 
and,  therefore,  the  letters  could  not  be  held  to  be  a  con-     \m    ^ 
firmation.     It  was  to  be  considered  only  as  a  proposal  to        ^  «. 
ezecote  the  mortgage,  if  6000/.  more  were  advanced.  It 
was  not  accepted  by  the  company,  and  eflfected  nothing. 

The  Hope  C!ompanj  brought  an  action  of  assumpsit 
against  him ;  by  some  slip  he  had  not  been  able  to  plead 
hi  abatement,  and  he  was  put  under  terms  not  to  take 
advantage  of  his  partners  not  being  parties,  and  a  ver- 
dict parsed  against  him.  He  then  executed  a  mortgage 
to  the  Hope  Insurance  Company,  mentioned  m  the 
supplemental  bilL 

Mr.  Lynch:  The  oondiUon  of  each  bond  was,  that  if 
die  Plaintiff  failed  to  execute  the  mortgage  the  obligors 
were  to  pay  these  sums.  The  power  of  attorney  is  not 
recited  in  the  bonds ;  but  llie  bonds  notice  the  articles 
of  agreement.  The  sureties,  by  their  answer,  state  that 
tbe  bonds  were  entered  into  at  the  solicitation  of  the 
respective  partners  for  whom  they  were  sureties* 

These  sureties  were  for  7000/^  and  the  50002.  makes 
the  12000/. 

I  mean  to  say,  first,  that  they  were  not  sureties  for 
the  Plaintiff;  secondly,  that  there  was  no  valid  deposit; 
and,  thirdly,  that  there  was  no  confirmation. 

A  person  entering  into  a  ^  bond  does  not  become  a 
surety  without  the  request  of  the  principal.  These 
sureties  could  not  have  been  for  the  Plaintifl^  he  being 
abroad. 

The  assurance  on  Mrs.  Munnings^s  parting  with  the 
deeds,  was,  that  each  of  the  partners  should  get  his  own 
securities  in  respect  of  his  share.    There  is  no  evidence 
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1829.  that  they  were  tlie  Plaintiff's  sureties.  The  case  of 
MaNNiNGs      Atwood  and  Munnings  in  the  King's  Bench  has  de- 

^'  clded  that  a  general  power  did  not  give  the  authority. 

Again,  the  deposit  cannot  be  extended  beyond  the 
Hope  Company ;  that  has  been  decided  in  Ex  parte 
Whitbread{a):  it  surely  will  not  be  contended  that 
the  loose  language  of  the  letters  gives  such  an  au« 
thority.  Next,  as  to  confirmation,  if  the  parties  had 
no  power  to  deposit  the  deeds  the  transaction  is  good 
for  nothing.  Rothery  obtained  this  money,  not  for 
the  use  of  the  Plaintiff,  but  for  partnership  purposes ; 
a  partner  has  not  a  right  so  to  deal  with  his  co- 
partner's property.  The  letters  of  tlie  Plaintiff  are 
mere  conditional  proposals,  which  not  having  been  ac- 
cepted, cannot  be  read  against  him  according  to  the 
decision  of  Judges  both  at  law  and  in  equity.  These 
letters  do  not  refer  to  the  sureties ;  and,  at  all  events, 
they  cannot  be  carried  further  than  as  securing  the 
company.  And  there  is  no  evidence  to  shew  that  the 
Plaintiff  was  aware  of  the  circumstances  when  he  wrote 
the  letters. 

The  Master  of  the  Rolls. 

On  the  7th  of  November  1817,  ^xs.  Munnings  and 
Mr.  Burleigky  her  son-in-law,  on  the  company  advancing 
12,000/.,  covenant  that  the  company  shall  retain  the 
deeds  as  security,  and  Burleigh  covenants  that  the 
Plaintiff  shall  execute  a  bond  or  mortgage  for  securing 
that  sum.  It  is  impossible  to  contend  that  they  had 
authority  to  enter  into  that  engagement;  but  did  Mr. 
Munnings  confirm  it  ?  Mr.  Munnings  at  that  period 
was  abroad,  and  he  continued  abroad  until  October 
1821,  when  he  returned.  On  the  8th  of  November  he 
writes  a  letter  to  the  Hcpe  Insurance  Company.     I 

(a)  1  Roie,  299. 
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cannot  conceive  any  language  more  clear  and  express 
than   his    admission   of  the  engagement  entered   into 
by  his  wife  and  son-in-law.      His   letter  is  in  these 
words :  —  ^*  Being  desirous  to  raise  a  sum  of  money 
to  discharge  some  engagements  entered  into  by  myself 
and  others,   which  remain  to  be  paid,  I  propose  to 
borrow  a  sum  of  6000/.,  to  be  secured  on  my  Essex 
property,  which  you  now  hold"     He  then  proceeds, 
^  in  addition   to   the    sum    of  12,000/.    already    ad^- 
▼aiiced   by    your    honourable    company    and    secured 
thereon,  which  security  I  trust  you  will  consider  to  be 
sads&ctory."     Now,  it  is  asserted  at  the  bar  that  this 
is  not  admission,  but  merely  proposal,  "  which  you  will 
consider  to  be  satisfactory."     Does  not  this  shew  that 
be  had  no  idea  of  disturbing  the  security.     He  then 
adds,  '^  you  having  already  received  in  aid  of  the  said 
aecurity  between  5000/.  and  6000/.     Having  been  abroad 
during  the  last  six  years  in  the  East  Indies^  the  mortgage 
deed  for  securing  the  above  sum  of  12,000/.,  which  I 
understand  was  sent  to  me,  never  reached  me.     That 
deed  I  am  ready  to  execute,  and  do  any  act  that  may  be 
considered  necessary  and  satisfactory  to  you  for  securing 
the  repayment  of  such  further  sum  as  may  be  agreed 
to  be  advanced.''     This,  too,  it  is  contended,  is  a  con- 
ditional proposal.     A  greater  perversion  of  the  efiPect  of 
language  could  scarcely  have  been  made.     Now,  with- 
out referring  at  all  to  the  other  letters,  this  is  a  clear 
acknowledgment  of  the  title  of  the  Hope  Insurance 
Company. 

But  it  is  said  that  he  was  in  ignorance  of  the  facts : 
is  it  possible  to  believe  this  gendeman  had  not  been  in- 
formed by  his  wife  and  son-in-law  of  all  they  had  done 
on  his  part?  It  must  be  intended  upon  every  principle 
of  evidence  that  when  he  wrote  this  letter  he  was  in  full 
possession  of  all  the  facts. 
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1829.  The  next  question  is,  Whether  the  suredeSf  and  who 

\jr^  in  particular  of  them,  have  a  right  to  stand  in  die  place 

V.  of  the  mortgagees*   One  of  these  sureties  was  a  partner, 

and  he  must  submit  to  a  partnership  account 

The  other  persons  *who  entered  into  these  securities 
were  not  partners,  and  it  is  said  they  have  no  claim  on 
the  estate,  as  their  security  was  given  on  account  of 
others  of  the  partners,  at  whose  request  they  entered 
into  the  engagements.  If  it  had  been  stipulated  when 
they  became  sureties  that  they  should  not  claim  against 
the  FlaintifTs  estate,  it  would  have  been  a  different 
matter.  On  what  principle,  then,  is  it  that  they  are  not 
entitled  to  the  full  benefit  of  the  security  arising  from 
Mr.  Munnings*8  estate?  The  question  is.  Have  the 
sureties  a  lien  on  the  estate  ?  If  a  surety  pay  part  of 
a  sum  for  which  an  engagement  has  been  entered  into 
by  the  principal,  he  may  claim  against  the  estate  that 
formed  the  principal  security. 

It  is  impossible  without  stipulation  to  exclude  the 
sureties  from  being  entided  to  the  security  of  the  estate 
pledged.  I  am  of  opinion  that  they  have  a  lien  upon 
the  estate  pledged  for  the  sums  paid  by  them. 

Refer  the  partnership  accounts  to  the  same  Master 
before  whom  the  partnership  accounts  were  taken  in 
another  cause. 

I  must  declare  that  the  several  sureties  not  being 
partners  have  a  lien  upon  this  estate  for  the  amounts 
they  have  paid,  with  interest  and  costs. 


The  decree  has  not  yet  been  passed  and  entered,  but 
the  following  is  the  substance  of  the  minutes  as  they  at 
present  {Marc/i  1830)  stand:  — 
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Decree,  that,   subject  to   the  mortgage   to  the   Hope       1829. 
Insurance  Company,  the  Defendants,  J.  Adamson^  Richard     ^m  y^  ^ 
Jackson,  John  Leasu,  John  Elmer,   Robert  Hordett,  and     Munnings 
J<J^n  Burleigh,  and  Elizabeth  \Stott,  as  the  representative        ^J^^^ 
of  Thomoi  Siott  deceased,  sureties  for  the  Plaintiff  to  the 
Hope  Assurance,  and  not  being  partners  with  the  Plaintiff, 
are  entitled  to  a  lien  on  the  estate  for  the  principal  money 
paid  by  them  in  respect  of  the  sum  of  1 2,0002.,  together 
with  interest  at  five  per  cent.,  and  their  costs  and  charges. 
Refer  it  to  the  Master  to  take  an  account  of  what  is  due 
to  the  Hope  Insurance  Company  for  principal  and  interest 
on  the  mortgage  in  the  pleadings  named,  and  to  tax  their 
costs. 

Also  to  take  an  account  of  what  is  due  to  the  sureties  for 
|irincipal  and  interest,  charges,  and  expenses,  and  to  tax 
costs. 


Decree,  that  upon  Plaintiff  paying  what  is  due  to  the  in- 
Borance  company  and  sureties  within  six  months  after  the 
Master  shall  have  made  his  report,  then  that  the  trustees 
of  the  Hope  Insurance  Company  reconvey  the  mortgaged 
premises  to  the  Plaintiff,  and  that  the  sureties  join  therein. 
In  de&ult  of  the  Plaintiff  redeeming  the  insurance  company, 
the  sureties  are  to  be  at  liberty  to  redeem  the  company, 
and  then  it  is  referred  to  the  Master  to  tax  subsequent  in- 
terest and  costs,  and  appoint  a  new  time  and  place  for  pay- 
ment ;  and  upon  the  sureties  paying  to  the  trustees  of  the 
insurance  company  their  principal,  interest,  and  costs,  within 
three  months  after  the  Master  shall  have  made  his  report,  at 
auch  time  and  place  as  the  Master  shall  appoint,  the  trustees 
are  to  reconvey  to  the  sureties ;  and  in  default  of  payment 
both  by  the  Plaintiff  and  the  sureties,  the  bill  to  be  dismissed 
as  against  the  trustees  of  the  company  and  the  sureties  with 
costs.  The  Master  to  take  an  account  of  all  partnership 
dealings  and  transactions  between  the  Plaintifis,  and  the  De- 
fendants WUUam  Rothery,  George  Bridges,  George  Elmer, 
Samuel  Henlettt  and  Thomas  Burleigh.  The  Master  to  be 
at  liber^  to  state  special  circumstances. 

Farther  directions  and  costs  reserved. 
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Hall,  BARTON  and  Others  v.  CROXALL  and  Others. 

July  5. 

Partiihfi.  ^OHy  BARTON,  by  his  wUl,  bearing  date  the  8th 

Aisignmeni  of  September  1775,  gave  unto  Edward  CroxaUf  fis^ 

2feari  to  quire,  the  sum  of  500/.,  to  be  raised  and  paid  out  of 

atteruL  monies  to  arise  from  the  sale  after  mentioned  of  his 

of  will.  copyhold  and  real  estates,  upon  the  trusts  therein  men- 

Q^f^ ffg^  tioned;  and  he  gave  and  devised  unto  his  wife  and  £rf- 

ai  Law,  ^aoard  Croxallj  their  heirs  and  assigns,  with  other  here- 

A  testator  de-  ^itaments,   his  undivided  moiety  or  half  part  of  and 

vised  hu  jj^  ^  messuage,  and  certain  lands,  upon  trust,  that  his 

moiety  of  an         ^  ^  '  -7     r  -» 

estate,  and  wife  and  Edward  Croxall,  or  the  survivor  of  them,  or 

partition  with  ^®  i^^^TS  of  such  survivor,  should,  when  and  as  soon 

Lis  co-tenant;  as  they  should  think  fit,  sell  and  dispose  of  the  same: 

estate  was  ^^^  ^^  money  arising  by  and  from  such  sale,  after 

conveyed  to  a  payment  of  the  500/.,  he  willed  and  desired  to  be  placed 

trustee  as  to  ,  .  ... 

one  part  to       &t  interest,  until  the  same  should  be  paid  to  his  children, 

the  use  of  the   ^^  ^j^^  ^j^g  j^^^j  ;^  manner  thereinafter  mentioned ;  which 

testator  m         , 

fee;  and  a        interest,  and  the  rents  and  profits  in  the  meantime,  were 

"ea^bv^the  ^°  ^®  applied  to  the  maintenance  of  the  children,  with 

co-tenant  in  the  usual  directions  for  the  trustees  to  convey  to  the 
hb  moiety  was  , 

assigned  to        purchaser. 

attend  the 

inheritance  * 

Held,  that  this       There  were  at  this  time  seven  children,  but  by  a 

IS  not  a  revo-  codicil  the  testator  directed  that  John  Baiioru  his  eldest 
cation  of  the 

will.  son,  should  have  no  share  of  the  monies  to  arise  by  the 

edtothe'^heir"  ^^'^^  *"^  ^^^^  ^^^  P^^^  intended  for  him  should  be 
at  law,  he  divided  amongst  his  other  children,  except  his  daughter 
veyed  his  in-  Jf^^^ :  and  the  testator  also  directed  that  a  sum  of  100/1 
lerest  to  two    which  he  had  given  to  her,  should  be  considered  as 

part  of  her  share  under  the  will. 
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The  testator,  after  making  his  will,  agreed  with  Car^       1829. 

ter  Barton^  the  person  entitled  to  the  other  undivided     ^JT"-""  ' 

Babton 

moiety  or  half  part  of  the  messuage  and  lands  for  the  .o. 

division  thereof;  and  accordingly  the  testator  and  Carter  Ceoxall. 
Barton  entered  into  mutual  bonds,  bearing  date  respect- 
ively the  16th  April  1788,  whereby  they  severally  became 
bound  to  abide  by  the  award  of  Edward  Palmer  and 
Thomas  Hanson^  who  were  to  make  a  fair  partition  of 
the  premises;  and  to  settle  all  other  matters  between 
the  parties,  relating  to  the  same  premises.  The  ar- 
bitrators accordingly  proceeded  in  making  a  partition 
of  the  estate  between  the  testator  and  Carter  Barton ; 
and  by  indentures  of  lease  and  release,  bearing  date 
respectively  the  15th  and  16th  days  of  Jtme  1791 ;  the 
release  between  Carter  Barton ^  of  the  first  part;  the 
testator,  John  Barton^  of  the  second  part ;  Joseph  Scott, 
a  mortgagee  for  years  of  Carter  Barton^s  undivided 
share,  of  the  third  part;  Johfi  Dale^  of  the  fourth  part; 
and  Charles  Palmer,  of  the  fifth  part  After  reciting 
amongst  other  things  the  award  of  the  arbitrators,  Car^ 
ter  Barton  and  the  testator  conveyed  unto  John  Dale 
the  messuage,  buildings,  and  premises,  to  the  several 
uses  following  (that  is  to  say) ;  as  to  the  south  side  of 
the  said  messuage,  buildings,  lands,  and  premises  there-i 
in  particularly  described,  to  the  use  of  Catier  Barton, 
his  heirs  and  assigns  for  ever;  and  as  to  the  north  side 
thereof^  therein  also  particularly  described,  to  the  use  of 
the  testator,  his  heirs  and  assigns  for  ever,  free  from  all 
incumbrances  except  a  mortgage  term  of  1000  years 
created  of  Carter  Barton^s  moiety  of  the  said  premises, 
and  then  vested  in  the  said  Joseph  Scott ;  and  the  said 
Joseph  Scott,  in  consideration  of  the  principal  and  in- 
terest to  him  paid  by  Carter  Barton,  assigned  the  un- 
divided moiety  of  the  premises  so  in  mortgage  to  him, 
to  Charles  Palmer,  his  executors,  admini3trators,  and 
assigns,  for'the  residue  of  the  said  term  of  1000  years 
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therein  then  to  come  and  unexpired,  in  trust  as  eoiH 
ceming  the  north  side  or  part  of  the  entirety  of  tlia 
premises  for  the  testator  John  BarUm^  his  hdrs  and 
assigns,  and  to  attend  and  wait  upon  the  freehcdd  and 
inheritance  of  the  said  north  side  or  moiety  of  the  pre- 
mises ;  and  as  to  and  concerning  the  south  side  thereof 
in  trust  for  Carter  Barton^  his  heirs  and  assigns,  and  to 
attend  and  wait  on  the  freehold  or  inheritance  of  the 
south  side  or  moiety  of  the  premises. 

The  testator  died  on  the  31st  March  1792,  some  time 
after  the  execution  of  the  said  deeds  of  partition,  and 
without  having  altered,  expressly  revoked,  or  republished 
his  will,  and  leaving  Jane  Barton  hb  vridow,  Jokn 
Barton  his  eldest  son  and  heir  at  law,  and  six  other 
children ;  these  six  younger  children  then  became  en* 
titled  to  the  monies  which  should  be  produced  by  the 
sale. 


The  bill,  after  setting  forth  the  preceding  &ct8,  then 
states,  that  notwithstanding  the  great  length  of  time 
which  had  elapsed  since  the  death  of  the  testator 
Edward  Croxatt^  the  surviving  trustee  under  the  will 
of  John  Barton,  bad  not  proceeded  to  a  sale  of  the 
premises  devised  to  him  for  that  purpose  by  the  will  of 
the  testator.  And  the  bill  charged,  that  he  refiised  to 
do  so  without  the  direction  of  the  Court.  And  the  biU 
prayed,  that  Edward  CroxaU  might  be  decreed  to  pro* 
ceed  to  a  sale,  that  all  necessary  parties  might  join 
therein,  and  that  the  monies  to  arise  therefrom  might 
be  divided  amongst  the  plaintiffs  and  other  persons 
titled  thereto. 


Edward  CroxaU  having  died,  the  bill  was  revived 
against  his  son  of  the  same  name,  who  in  his  answer 
admitted  that  his  &ther  never  did  proceed  to  a  saky 
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because^  that  for  many  years  after  the  death  of  the 
testator,  the  parties  interested  in  such  sale  did  not  re- 
quire such  sale  to  be  made,  or  did  not  agree  about  the 
sale  thereof;  and  that  some  of  the  parties  were  unwilling 
it  should  take  place,  and  submitted  to  act  as  the  Court 
should  direct.  This  Defendant  then  also  died,  and  the 
bill  was  revived  against  his  devisees,  fVm.  Tongue  and 
TTkomas  Hcibecke. 
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The  heir  at  law,  by  his  answer,  submitted  it  was  a 
question  of  law,  whether  the  said  alleged  deeds  of  par- 
tition of  the  15th  and  16th  of  June  1791  did  or  not,  in 
any  and  what  manner,  operate  as  a  revocation  of  the 
testator,  John  Barion%  will,  in  the  whole  or  in  any,  and 
what  part  thereof,  and  how.  Also  whether  he  was  or 
was  not  enUtled  to  the  moiety  of  the  lands,  heredita- 
ments, and  premises  as  the  heir  at  law  of  the  testator 
John  Bartonj  or  to  such  portion  or  part  of  the  entirety 
as  the  testator  acquired  under  the  alleged  deeds  of  the 
15th  and  16th  June  1791,  if  such  were  made,  or  any 
other  deeds,  and  if  such  deeds  of  the  15th  and  16th 
June  1791,  or  any  other  deeds  operated  as  a  revocation 
of  the  testator's  will  and  codicil,  which  the  Defendant 
submitted  to  the  judgment  of  the  Court* 

Mr.  Pepys  and  Mr.  Whitmarsh  for  the  PlaintifiPs. 

Mr.  Boupell^  jun.,  for  one  of  the  children. 


Mr.  Beames  for  the  heir  at  taw.  The  partition  was 
a  revocation  of  the  will,  because  the  testator,  or  more 
properly  his  trustee,  took  under  the  conveyance  an 
estate  different  from  that  he  previously  possessed.  The 
two  owners  conveyed  to  a  trustee,  and  a  term  was 
assigned  to  attend  the  inheritance.  It  is  not  meant 
to   contend   that   a   simple   partition    revokes   a   de« 
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vise  (a),  but  to  avoid  a  revocation  he  must  take  back 
the  same  estate.  In  the  case  of  Tickner  v.  Tickner 
cited  in  Parsons  v.  Freeman  (i),  the  father  died  seised 
in  fee  of  an  estate  in  gavelkind  intestate,  and  left  two 
sons,  who  entered  on  his  death  and  became  seised  in 
gavelkind.  One  of  them  made  his  will,  and  thereby 
devised  his  undivided  moiety  to  his  wife  and  her  heirs* 
Subsequently  by  a  deed  of  partition  between  the  bro- 
thers, and  by  a  fine,  all  this  gavelkind  estate  was 
allotted  entirely  to  him  who  had  so  made  his  will  to 
such  uses  as  he  should  appoint  by  deed  or  writing. 
And  in  default  of  such  appointment  to  him  in  fee,  this 
was  held  by  Lord  Chief  Justice  Lee  to  be  a  revocation 
of  the  will. 


There  was  also  the  case  of  Goodiitle  and  Otway  {c\ 
in  which  the  question  was,  whether  a  devise  was  rendered 
inefiPectual  by  a  subsequent  lease  and  release  to  trustees 
upon  certain  trusts,  with  remainder  to  the  testator  in  fee. 
Mr.  Justice  Rooke  said,  if  a  testator  having  executed  his 
will,  conveys  away  his  whole  fee  simple,  though  it  be  to 
his  own  use,  yet,  according  to  the  rules  of  law,  that  con- 
veyance renders  the  will  ineffectual,  for  he  has  altered 
his  legal  seisin.  He  added,  partition  is  an  exception, 
for  parceners,  and  tenants  in  common  being  seised  only 
of  their  respective  portions  in  an  undivided  whole^  would, 
by  writ  of  partition,  retain  their  seisin  in  the  portions 
allotted  them,  and  they  may  divide  by  deed  and  fine  {d) ; 
but  he  adds,  the  courts  of  law  are  rigid  in  this,  and  cites 
the  example  in  Tickner  v.  Tickner  as  a  revocation. 


(a)  Luther  v.  Kidbyy  8  Vin,  tit  Devise,  3  P.  W,  170.  2  Fei.  jun.  60a 
Swift  V.  Roberts,  Burr.  1490. 

{b)  3  Atk.  742.     Ambler,  1 1 6. 

(c)  1  A  4-  P.  576.  2  H.  BL  516.  7T.R.  399.  Sparrow  v.  Hard- 
castle,  3  Atk,h05.     4  Burrow,  1960.     I  RoU.Abr.  615. 

(e/J  Risley  v.  Ballinglass,  Sir  T.  Raym,  Rep,  240. 
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'  Mr.  Justice  BuUer  considered  the  point  of  revocation  1829. 
so  fully  established  by  ancient  and  modern  authorities, 
that  to  doubt  about  it  would  be  to  shake*  the  rules  of 
property :  referring  to  Tickner  v.  Tickner  (a),  he  said  the 
fee  and  the  old  use  vested  in  the  testator,  and  yet 
because  ttie  partition  was  made  by  means  of  a  conveyance 
to  a  trustee,  it  was  holden  to  be  a  revocation.  He  found 
it  di£Bcult  to  reconcile  the  case  of  Tickner  v.  Tickner 
witli  iMher  and  Kidby^  if  in  partition  the  estate  be 
conveyed  to  a  trustee,  though  for  an  instant  only,  and 
though  the  old  use  remain,  he  thought  that  cases 
established  it  to  be  a  revocation. 

In  a  subsequent  case  (6),  Lord  Eldon  said,  '*  That 
the  devisor  must  continue  to  have  the  land  to  his 
death,  when  the  devise  is  to  take  effect ;  if  a  partition 
18  efiected  either  by  compulsion  or  agreement,  and  the 
thiog  done  is  nothing  more  than  partition,  it  is  not  a 
xevocation ;  the  slightest  addition  to  that  purpose  will 
make  it,  not  as  a  partition,  but  on  account  of  that  slight 
addition,  a  revocation,  and  if  the  parties  will  even  in- 
troduce a  power  of  appointment  prior  to  the  limitation 
of  the  uses,  that  very  slight  circumstance  is  sufficient." 
In  another  case  (c).  Lord  Wdcm  said,  the  case  of  par- 
tition is  always  considered  a  sort  of  special  case,  each 
party  can  compel  the  other  to  make  partition.  There  is 
one  other  case  before  Lord  Eldon^  that  of  MaUndrell  v. 
MaundreU  {d\  where  his  lordship  said  that  the  distinction 
between  Tickner  v.  Tickner  and  Luther  v.  Kidby  was 


(«)  AmbLin. 

{h)  Bridget  v.  Duke  of  Chandos,  2  Fes.  429.  KnoUyt  v.  Alcock, 
7  Ves.  564. 

(c)  Attorney- General  v.  Vigor  and  otheri,  8  Ves.  281,  Ward  v. 
Moore,  4  Madd,  368,    Rawlins  v.  Burgis,  2V.^B.  382. 

(<0  10  Fes.  249. 


170  CASES  IN  CHANCERY 

1829.  obvious:  in  the  one,  the  object  was  a  mere  partitioD;  the 
devisor,  having  an  undivided  moiety  of  an  estate^  took 
a  divided  moiety,  and  it  was  held  no  revocation,  there 
being  no  purpose  beyond  partition ;  but  where  a  par- 
tition is  made^  and  in  the  mode  of  doing  it  the  devisor 
conveys  to  such  uses  as  he  shall  appoint,  and  in  defruk 
of  appointment  to  himsdif  in  fee,  that  is  a  revocation. 
Why  ?  Because  he  had  limited  the  power.  Thb  prin- 
dple  was  acted  upon  in  Rawlins  v.  Burgess,  {a)  A 
person  who  had  contracted  fiur  the  purchase  of  an  estate 
made  his  will,  and  afterwards  took  a  convqrance  to  the 
common  uses  to  prevent  dower:  the  Vice-Chancdlor 
considered  the  question  to  be,  whether  the  estate  re- 
mained the  same  without  modification.  The  contract 
pointed  only  at  an  estate  in  fee.  The  conclusion  must 
be,  that  there  was  some  object  beyond  the  mere  com- 
pletion of  the  contract,  by  taking  the  legal  estate ;  and 
consistendy  with  all  the  authorities,  the  efiect  is  a 
revocation.  The  same  point  was  decided  in  Ward  v. 
Moore,  (b)  The  subsequent  conveyance  made  an  altmw 
ation  in  the  quality  of  the  estate,  and  was,  therefore,  a 
revocation.  From  all  these  authorities  it  follows  that 
the  partition  and  the  mode  of  efiecting  it,  were  in  the 
particular  case  now  before  the  Court  a  revocation  of 
the  will. 

Mr.  BickersteiA  and  Mr.  Lynchy  for  several  of  the 
children,  opposed  the  sale,  contending  they  had  a  right 
to  elect  to  take  the  fee. 

The  Master  of  the  Rolls. 

The  testator  has  directed  a  sale.  It  is  true  they  might 
have  elected  to  take  real  estate,  but  what  pretence  is 

(a)  3  Vet.  4r  Bea.  582.  {b)  4  Mad,  572. 
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diane  to  say  tbqr  have  elected?    There  is  nothing  to        1829. 
shew  that  the  parties  intended  to  give  up  the  advantage 
of  the  sale;  therefore  the  only  point  I  wish  to  call  atten* 
tion  to,  is  that  of  the  partition. 

Mr.  Peptfi  contended,  that  that  which  is  necessary 
to  the  partition  is  not  a  revocatiiHi,  but  what  is  incon- 
sistent with  it,  is ;  and  that  in  this  case  the  assignment 
of  the  term  was  not  inconsistent  with  partition,  and  that 
had  been  done  that  would  have  the  efiect  of  re- 
the  wilL 


Mr*  BiekenUih  then  commented  upon  the  case  of 
Tickner  v.  Tiekner^  cited  by  Mr.  Beamesy  and  contended 
that  not  any  case  had  been  cited  where  the  par^  took 
the  same  interest,  in  which  it  had  been  held  that  a  par^ 
tition  was  a  revocation. 

Cur.  ado.  XMsli. 

The  Masteb  of  the  Roixs.  isso. 

^  JW.a. 

It  is  admitted  that  a  mere  partition,  without  more, 
does  not  revoke  a  wilL  Here  the  nature  of  the  interest 
"Was  not  changed,  nor  was  there  a  new  power  of  dis- 
jxisition  acquired,  and  a  mere  assignment  of  a  mortgage 
^term  to  attend  the  inheritance  does  not  revoke  the 


Decree  a  sale,  and  that  all  proper  parties  join  therein, 
^md  in  the  conveyance,  including  the  heir  at  law,  and 
^lat  the  purchase  money  be  distributed  according  to  the 
lights  of  the  parties  as  prayed. 

Costs  were  refused  to  the  heir  at  law,  and  to  those 
who  claimed  under  him.  It  appeared  that  the  heir  al 
law  had  conveyed  to  two  of  his  sisters. 
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1830. 


Barton 

V, 

Cboxall. 


The  representative  of  Edward  Croxatt  the  trustee  to 
have  his  costs  as  between  attorney  and  client ;  and  all 
other  parties  who  do  not  claim  adverse  to  the  will,  to 
have  their  costs. 


Rolls. 

1889. 
July  82. 

Notice  to 
agent. 

LiabUiij^  of 
executort. 

Trustees  not 
affected  by 
notice  to  their 
agent,  which 
he  did  not  re- 
ceive in  that 
character. 

Trustees, 
having  con- 
tracted to 
purchase  land, 
sell  out  stock, 
and  deposit 
the  produce 
at  a  banker's, 
when  the  pur- 
chase seems  to 
be  near  com- 
pletion. They 
are  not  liable 
to  make  good 
the  money  if 
the  bankers 
fail. 


FRANCE  V.  WOODS. 

^I^HE  bill,  in  this  cause,  was  filed  for  the  purpose  of 
administering  the  assets  of  John  France^  by  the 
person  entitled  for  life  to  the  income  of  the  real  and 
personal  estate.  The  Defendants  were  bis  executors, 
Thomas  Woods  and  Wm.  Berry ^  and  several  persons 
interested  under  his  will.  The  bill  also  sought  to  make 
the  executors  personally  liable  for  certain  sums,  parts  of 
the  assets,  which  had  been  lost  by  the  failure  of  Messrs* 
Warwick  and  Company,  bankers. 

.  By  the  decree  made  by  the  Vice-Chancellor  on  the 
26th  February  1827,  it  was  referred  to  the  Master  to 
take  the  usual  accounts  of  the  testator's  personal  estate^ 
debts,  funeral  expenses,  and  legacies ;  ^*  and  in  taking 
the  account  of  the  testator's  personal  estate,  it  was 
ordered  that  the  Master  should  ascertain  and  state  to 
the  Court  what  balances  or  sums  of  money,  pait  of  the 
testator's  personal  estate,  or  the  interest  or  dividends 
arising  therefrom,  were  in  the  bank  of  Messrs.  Warwici 
and  Co.  at  the  time  of  their  becoming  bankrupts,  and 
under  what  circumstances  such  balances  or  sums  of  money 
were  paid  by  the  Defendants  into  the  said  bank,  and 
whether  the  same  ought  to  have  been  paid  into  or  allowed 
by  the  said  Defendants  to  have  remained  in  such  hankj^ 
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particularly  in  reference  to  the  respective  times  when        1829. 
the  said  monies  were  so  paid  into  the  said  bank.'' 

By  the  Master's  report,  dated  the  12th  October  1828, 
he  stated  the  testator's  will,  by  which  he  directed  pay- 
ment of  several  sums  of  money ;  and  that  his  executors 
should  not  be  answerable  for  the  loss  of  the  trust  monies, 
*'  in  depositing  the  same  in   any  banker's  hands   or 
elsewhere  for  safe  custody."    And  that  the  testator,  for 
a  very  long  time  before  his  death,  kept  his  banking 
account  with  Mesrss.  Warwick  and  Co.,  and  had  always 
a  considerable  balance  of  cash  in  their  hands,  amounting 
at  the  time  of  his  death  to  5696/.  105.  2d^  and  that 
they  allowed  him  4  per  cent,  interest  on  his  balance ; 
•and  that  Thomas  Crooks  who  was  a  principal  clerk  in  the 
banking-house  of  Messrs.  Warwick  and  Co.  for  some 
years  previous  to,  and  at  the  death  of  the  testator,  was* 
itt  such  principal  clerk,   frequently  consulted  and  em- 
ployed by  him  as  his  confidential  agent  in  the  manage- 
ment of  his  pecuniary  concerns ;  and  that  after  the  death 
of  the  testator,  the  Defendants,  Thos.  Woods  and  Wm. 
Berryj  with  the  concurrence  and   approbation  of  the 
Plaintiff,  applied  to  and  requested  the  said  Thos.  Crwk 
to  assist  them  in  and  about  the  testator's  property,  and 
the  management  of  the  executorship  and  of  the  trusts ; 
and  that  the  Defendants  resided  a  considerable  distance 
from  each  other,  and  from  the  neighbourhood  of  the 
testator's  real  estate,  and  were  wholly  incompetent  and 
unable  to  manage  the  affairs  of  the  trust  without  assist- 
ance ;  and  that  they  accordingly,  with  the  approbation 
of  the  Plaintiff,  employed  Thos.  Crook  to  assist  them  in 
various  matters  respecting  the  executorship  and  trust ; 
and  that  the  Defendants,  in  the  presence  of  the  Plaintiff^ 
agreed  to   employ  Messrs.  Warwick  and  Co.  as  their 
bankers  in  respect  of  the  trust  monies  belonging  to  the 
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1829.       testator^s  estate ;  and  that  Messrs.  ^omcAr  and  Cow 

induced,  in  consideration  of  the  laxgo  bdance  which  the 
testator  had  left  in  their  hands,  to  allow  upon  all  the 
mist  monies  d^osited  with  them  the  same  rate  of  in- 
terest whidi  they  had  allowed  to  the  testatcHr  during  his 
HSs^  although  interest  at  3  per  cent  was  usually  allowed 
by  them  upon  temporary  deposits ;  and  that  the  Defend- 
ants employed  Messrs.  Warwick  and  Co.  as  their  bankers 
in  respect  of  the  trust  monies,  until  they  stopped  pay- 
ment and  became  bankrupts;  and  that  there  were  then 
in  their  bank  the  balances  mentioned  in  the  rq>ort|  part 
of  the  testator's  personal  estate^  or  interest  or  dividends 
arisen  therefrom. 

And  he  found  that  the  Defendants,  in  execution  of 
their  trust,  had  entered  into  a  contract  for  the  purchase 
of  real  estate ;  and  when  they  had  every  reason  to  believe 
that  the  purchase  would  be  completed  without  delay, 
in  order  to  provide  for  the  payment  of  the  balance  of 
the  purchase-money,  and  also  to  raise  certain  other 
sums  of  money  which  were  then  wanted  for  the  trust 
estate,  and  for  which  the  Defendants  had  not  sufficient 
fiinds  in  their  bankers'  hands,  they,  in  the  month  of  Au^ 
gust  1821,  sold  out  3000/.  Navy  5  per  cents.,  and  caused 
the  produce  to  be  placed  in  the  bank  of  Warwick  and 
Co.,  and  the  defendants  on  that  occasion  stated  to 
Tlios.  Crookf  that  they  firmly  believed  that  the  money 
would  be  called  for  in  a  very  short  period  of  time. 
And  he  stated  the  circumstances  which  had  delayed 
the  conclusion  of  the  purchase;  and  that,  consequendy, 
the  Defendants  were  prevented  making  the  payment  of 
the  balance  of  the  purchase-money,  amounting  to  32002*, 
out  of  the  funds  which  were  in  the  hands  of  the  bank  of 
Messrs.  Warwick  and  Ca  previous  to  their  bankruptcy. 
And  the  Master  allowed  the  executors  these  balances. 
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The  Plaintiff  excepted  to  the  Master's  report  The  1829. 
first  exception  being,  that  the  Master  ought  to  have  stated 
that  he  found  by  the  depositions  that  Thomas  Crook  was, 
fitmi  the  1st  January  1810  to  the  time  of  the  said 
Messrs.  Warwick  and  Co.  becoming  bankrupts,  their 
first  and  confidential  derk,  and  acquainted  with  the 
state  of  their  affiurs,  and  knew  that  the  said  Messrs. 
Warwick  and  Ca,  long  before  the  time  of  their  becoming 
bankrupts,  were  unable  to  pay  the  debts  due  from  them, 
and  must  have  stopped  payment  if  called  upon  to  pay 
the  whole  or  a  considerable  part  of  the  debts  due  from 
them,  being  the  substance  of  the  evidence  of  the  said 
Thomas  Crooks  or,  that  the  said  Master  ought  to 
have  set  forth  the  evidence  of  the  said  Thomas  Crook  at 
length. 

The  second  exception  was,  that  there  did  not  exist 
any  reason  to  believe  that  the  purchase  would  be  com* 
pleted  without  delay. 

And  the  third  exception  was,  that  this  sum  of  3200L 
ought  not  to  have  been  paid  into  such  bank,  or,  if  so, 
ought  not  to  have  been  allowed  by  the  Defendants  to 
remain  in  such  bank. 

Mr.  Pepys  and  Mr.  Lynch^  for  the  exceptions,  con-^ 
tended  that  Crookj  the  agent  of  the  executors,  knew  the 
iBsolvent  state  of  the  bank.  A  notice  to  the  agent  b 
notice  to  the  principal.  The  monies  ought  not  to  have 
been  continued  in  the  bank. 

Mr.  Bickersteth  and  Mr.  Matthews  on  the  other  side. 

7%e  Master  ^/A^  Rolls.  JWyas. 

Nothing  would  be  more  injurious  to  the  inter- 
ests of  society,  than  the  allowance  of  these  excep- 
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tions.  Mr.  Crook  was  employed  by  the  testator,  and 
the  trustees  only  continued  him.  Can  these  trustees 
be  liable  to  the  losses  occasioned  by  the  failure  of  these 
bankrupts  ?  Notice  to  the  agent  is  notice  to  the  prin- 
cipal, but  then  it  must  be  in  the  character  of  agent.  It 
cannot  be  held  that  they  were  liable.  Secondly,  it 
is  said  that  the  stock  was  sold  out  before  it  was  wanted. 
Now  it  appears  by  the  contract,  that  the  purchase- 
money  was  to  be  paid  on  the  22d  March.  [His  Honor 
here  referred  to  some  letters  to  the  vendor's  solicitors.] 
The  trustees  having  received  satisfactory  answers  to 
most  of  the  enquiries,  and  in  order  that  no  time  might 
be  lost  in  completing  the  conveyance,  sold  out  stodc 
in  August;  from  circumstances,  the  conveyance  was 
not  completed  until  February^  and  before  that  time 
arrived  the  bankers  had  failed.  I  am  of  opinion  that 
it  would  be  extremely  injurious  to  the  interests  of  society, 
that  it  would  prevent  persons  from  becoming  trustees, 
were  I  to  allow  these  exceptions.  I  shall  therefore 
overrule  them. 


There  were  three  other  exceptions  by  the  executors, 
in  respect  of  sums  which  the  Master  had  disallowed. 
The  two  latter  were  allowed,  on  the  principle  on  which 
the  Plaintiff's  exceptions  were  overruled ;  but  the  first 
of  the  executors'  exceptions  was  disallowed,  as  not 
coming  within  it. 

Reg.  Lib.  A.  1828.  fol.  2652. 
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BETWEEN 

JOHN  COOPER  and  JOSEPH  SPRATT, 

Plaintifig ; 

AND 

FERMIN  DE  TASTET  and  LOUIS  CABANON,     Westminbtee 

Defendants. 

Nov.  19. 

^I^HE   Plaintiffs  were    warehouse-keepers    in   Mark  Interpleader. 
^    Lane.     In  April  1819    Messrs.  J5/2<?,   Bordenave,  Private  ware^ 

'^  ,  nouse, 

and  Co.  instructed  them  to  land  from  the  ship  Sirene  ^Q^^fj^d  y,arem 

sixQr-one  bags  of  French  wool,  and  warehouse  them,      house. 

which  was  accordingly  done,  and  the  wool  was  entered  Warehouse- 

in  the  Plaintiffs'  books  in  the  names  of  Bize^  Bordenave^  *"?"  ^*°5 

pnvate  agentSy 

and  Ca     On  the  14th  of  April  the  Plaintiffs  delivered  and  not  hold- 
to  the  order  of  Messrs.  Bize.  BordenavCy  and  Co.  six  of  iu^?^*  ^„ 

'  '  the  possessors 

the  bags.     On  the  3d  ofjuli/  Messrs.  Bize^  Bordenave,  of  a  public 

and  Co.  sent  to  >the  Plaintiffs  an  order  to  transfer  the  i,^^^  cannot 

remainder  of  the  wool,  [reserving  to  themselves  the  pri-  maintain  a 

vil^e  of  drawing  samples,]  to  the  Defendant  iJe  I  ostein  pleader. 

and  it  was  accordingly  transferred  into  his  name.  ®"^  where 

°  "^  goods  are  d^ 

posited  in  a 
On  the  6th  of  July  Messrs.  Bize,  Bordenave^  and  Co.  ^So^e,"^? 
sent  to  the  Plaintiffs  an  order  for  the  delivery  of  certain  bill  of  inter- 
samples  of  the  wool,  which  was  complied  with.  be^^ntained 

against  con- 

The  Plaintiffi,  on  the  28th  of  August j  received  from  anto.*"^  ^ 
Augustus  Jtoehn  a  letter  demanding  the  fifty-five  bags  of 
wool,  offering  to  pay  the  warehouse  charges,  and  to  in- 
demnify the  Plaintiffi  for  the  delivery  thereof,  and  stat" 
ing  that  the  Defendant  De  Tastet  had  no  claim  whatever 
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thereon.  This  was  accompanied  by  another  letter  ffx>in 
Messrs.  Bize^  Bordenave,  and  Co.  confirming  the  state- 
ment in  Roekn*s  letter,  and  requesting  the  Pbundffi  to 
deliver  the  wools  to  Roehn  or  to  warehouse  them  in  his 
name,  and  that  they  would  indemnify  the  Plaintifis  for 
so  doing.  The  letter  was  written  by  Roehn  as  the  agent 
of  the  Defendant  Louis  Cabanofu  On  the  other  hand, 
the  Defendant  De  Tastet  clmqied  the  wool  as  his  pro- 
perty. On  the  20th  of  October  the  Defendant  Cabanom 
sent  the  Plaintifis  a  letter  demanding  the  wool  as  Us 
property,  threatening  an  action  if  the  same  were  not 
delivered  to  him,  and  giving  notice  that  he  had  sold  the 
wool,  and  ofiering  to  shew  the  most  clear  evidence  cS 
his  right. 


The  bill  stated  the  preceding  facts,  and  prayed  that 
the  Defendants  might  interplead. 

After  the  bill  was  filed  the  Plaintifis,  with  the  consent 
of  De  Tastet^  delivered  to  the  Defendant  Cabamm 
twenty-eight  of  the  bags  of  wool. 


The  Defendant  De  Tastet  stated  in  his  answer  that 
he  and  Bordenave  carried  on  the  business  of  insurance 
and  commission  brokers,  and  in  some  few  instances  they 
carried  on  business  as  merchants  under  the  firm  of 
Bize^  Bordenave^  and  Co.:  that  in  the  month  of  Afril 
1819  Cabanon  or  Roehn  consigned  sixty-one  bags  of 
wool  to  Bizej  Bordenave^  and  Co.,  in  which  firm  he  the 
Defendant  was  a  partner.  The  Defendant  also  stated  in 
his  answer  that  the  firm  of  Bize^  Bordenave^  and  Co. 
made  advances  for  Cabanon  to  the  amount  of  674/*  1  ^&  SdL 
on  the  credit  of  the  proceeds  to  arise  from  the  sale  of 
the  wool,  and  that  the  tranfer  was  made  to  him  in  part 
satisfaction  of  a  large  sum  of  money  lent  by  him  to  the 
firm. 
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Mr.  O.  Jnderdan  for  the  PlaintiflK.  1 829. 

Mr.  Koe  for  the  DefeDdant  De  Tasid. 

The  other  Defaidant  did  not  a{q>ear. 

The  Master  qf  the  Rolls.  The  Plaintiff  received 
these  goods  as  the  private  agent  of  Messrs.  Bize^  Border 
nave,  and  Cb.  The  possession  of  the  agent  is  the  pos- 
session of  the  principaL  On  the  transfer  to  De  TasUt 
the  Phuntiffs  acknowledged  themselves  to  be  his  agents. 
I  am  not  aware  of  any  instance  of  a  bill  of  inter- 
pleader being  sustained  by  a  private  agent.  It  is  a 
very  important  point,  and  I  permit  the  counsel  to  look 
into  the  authorities,  and  mention  the  result  on  Monday 
next. 

Mr.  O.  Anderdon  for  the  Plaintiffs.  -2V«9.  i€. 

This  bill  has  been  filed  by  warehousemen,  whom  I  can- 
not represent  in  any  other  character  than  that  of  agents. 
The  wool  was  consigned  by  Cabanon  to  Bize,  Boi'denavCy 
and  Co.,  and  after  the  latter  had  caused  the  wool  to  be 
transferred  to  the  Defendant  De  Tastetj  the  Defendant 
Caba$ion  claimed  the  goods  as  the  owner;  and  in  conse-  * 
quence  of  the  lien  claimed  by  De  Tastet^  it  appears  that 
there  are  in  this  case  those  conflicting  claims  arising  out 
of  the  acts  of  the  parties  respecdng  which  the  parties 
ought  to  be  compelled  to  interplead  in  this  court.  Mr. 
De  Tastet  being  a  partner  with  Bize^  Bordenave^  and 
Co.,  this  comes  within  the  case  of  conflicting  claims  in 
which  the  holder  of  the  goods  can  maintain  a  bill  of 
bterpleader.  In  the  case  of  Nicholson  v.  Knowles{a) 
the  Vice-Chancellor  decided  upon  the  principle  of  the 

(a)  S  Mad.  47. 
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cases  of  Dickenson  v.  Hammond  (a)  and  JRoberis  ▼• 
Ogtlvie{b\  that  an  agent  to  receive  particular  monies 
cannot  dispute  the  authority  of  his  principal  and  set  up 
inconsistent  claims  of  third  persons ;  but  in  such  cases 
the  receiver  of  the  money  would  not  be  liable  to  an 
action  at  the  suit  of  the  parties  who  might  be  right- 
fully entitled  to  it.  The  Plainti£&  ought  to  be  pro- 
tected in  this  Court,  because  their  delivery  of  the 
goods  to  De  Tastet  would  not  be  an  answer  to  the 
action  of  Cabanonj  if  De  Tastet  were  not  entitled  to 
retain  them. 


Mr.  Koe,  referring  to  the  statement  that  De  Tastet 
was  a  partner  with  Bize,  Bordenave,  and  Co.,  objected, 
that  it  was  not  stated  in  the  bill  that  De  Tastet  was  a 
partner ;  but  the  Master  of  the  Rolls  thought  that  the 
Plaintiff  was  entitled  to  read  the  fact  from  the  Defend- 
ant's answer. 


Mr.   O.   Anderdon.      In   Lffvoe   and    Richardson  v. 
(c),  it  was  laid  down,  that  ^^  although  a  captain 


might  file  a  bill  of  interpleader  where  parties  claimed 
adversely  at  law  or  in  equity  under  a  bill  of  lading,  yet 
the  Vice-Chancellor  doubted  whether  he  should  in  any 
case  file  a  bill  of  interpleader  where  the  adverse  claims 

• 

were  not  under  the  bill  of  lading,  but  paramount  to  it. 
Delivery  according  to  the  bill  of  lading  would  fully  justify 
the  captain,  and  those  who  alleged  an  equity  paramount 
to  the  bill  of  lading  should  assert  it  by  a  suit  of  thdr 
own."  This  appears  to  furnish  the  distinction.  In 
D&wson  V.  Hardcastle  {d)  the  plaintiffs  were  wharfingers, 
and  the  other  parties  were  the  consignor  and  consignee, 
and  vendees  of  the  goods,  it  was  held  that  that  was  a 
proper  case  for  a  bill  of  interpleader.   So,  in  Edensofi  and 


(a)  2 -ff.  4-^510. 
(c)  3  Mad,  277. 


(A)  9  Price,  269, 
(</)  2  Car,  278. 


V. 
Db  TABTtt. 


BEFOKE  THE  MASTER  OF  THE  ROLLS.  181 

JBoberls{a)j  which  was  the  case  of  a  bill  of  interpleader        1829. 
by  a  &ctor,  against  many  defendants  who  had  claimed         "^   "^^ 
the  goods,  in  which  the  authority  of  the  preceding  case 
was  recognized  and  followed.   Martinius  v.  HelmiUh  (b), 
before  Lord  Eldonj  is  a  strong  case  to  support  this  bill ; 
and  there  are  other  analogous  cases,  {c) 

The  Master  of  the  Rolls.  You  cite  many  cases ; 
but  how  do  you  state  the  principle? 

Mr.  O.  Anderdon.  Wherever  conflicting  claims  are 
raised  to  property  in  the  possession  of  a  depositary 
arising  out  of  the  acts  of  the  parties  claiming  derivar 
tively  and  in  privity,  he,  not  having  the  means  of  as- 
certaining in  whom  the  right  resides,  is  entitled  to  the 
assistance  of  a  court  of  equity. 

The  Master  of  the  Rolls.  Must  not  an  agent  ac- 
count to  his  principal  ?  How  can  a  stranger  maintain 
an  action  against  an  agent,  if  the  latter  deliver  the  goods 
deposited  with  him  to  his  principal  ? 

Mr.  0.  Anderdon.  Unless  an  agent  is  held  to  be 
not  liable  to  an  action  of  trover  by  a  consignor,  he 
ought  to  have  protection  here.  In  the  case  of  Stevens 
V.  EhDall{d)j  a  servant  was  held  to  be  liable  to  an  action 
of  trover.  In  the  case  now  before  the  Court,  the  parties 
who  are  Defendants  claim  under  one  title ;  and  seeing  the 
privity  which  exists  between  them,  it  is  submitted  that 
this  biU  can  be  maintained. 


(a)  2  CoXf  280. 

(b)  Reported  in  a  note,  2  Ves.  ^  Bea.  407.,  2d  edition,  and  in 
Cooper^  245. 

(c)  The  cases  of  The  East  India  Compawf  v.  Bazetty  1  Jacobs  91. ; 
Sieventon  v.  Anderson^  2  Ves»  4"  ^-  407.;  Martinius  v.  HeimtUhyUnd. 
in  note;  and  Tlie  East  India  Company  v.  Edwards,  18  Ves.  376. 

(d)  4M.4r  S.  859. 
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1829.  The  Master  rf  the  Rolls.    The  wool  being  ^ 

CooPEm      posited  in  a  warehouse^  the  warehouseman  becomes  the 
y.  agent  of  the  principal)  but  if  deposited  in  a  bonded 

warehouse,  the  holder  is  the  agent  of  the  person  entitled. 
When  under  the  authority  of  the  crown,  the  warehouse- 
man is  not  a  private  agent,  but  a  public  warehouseman. 
The  difference  is,  whether  it  is  a  warehouse  or  a  public 
bonded  warehouse* 

(It  was  intimated  to  the  Court  that  the  Plaintiffi* 
warehouses  were  bonded  warehouses.) 

Mr.  Koe.  But  it  is  stated  on  the  record  to  be  a  pri- 
vate warehouse;  that  the  Plaintiffs  carry  on  the  business 
of  warehousemen.  There  is  nothing  on  the  bill  to  shew 
that  this  is  a  public  bonded  warehouse.  It  has  been  dealt 
with  throughout  as  a  private  warehouse. 

The  Master  of  the  Rolls.  Where  would  be  the  use 
of  dismissing  this  bill,  when  another  bill  on  the  ground 
that  the  Plaintiffs  is  a  public  bonded  warehouse  may  be 
brought  to-morrow  ?  If  this  be  a  private  warehouse^  the 
possession  would  be  in  De  Tastet.  If  the  Plaintiffs  are 
merely  private  agents,  I  am  of  opinion  that  they  cannot 
file  a  bill  of  interpleader,  but  if  they  are  public  agents, 
they  can  file  it.  The  agent  of  a  bonded  warehouse 
must  be  like  the  hondon  Dock  Company,  who  are 
public  agents. 

The  cause  then  stood  over,  to  enable  the  Plaintiffs  to 
make  such  application  with  reference  to  the  fact  of  the 
Plaintiffs'  warehouse  being  bonded  as  they  should  be 
advised. 

Nov,  97.  Mr.  O.  Afiderdon  stated,  that  with  reference  to  this 

case  he  found  that  the  goods  were  not  deposited  with  the 
Plaintiffs  as  bonded  goods. 
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The  Masixr  of  the  Rolls.     Then  the  Plaiotifis  are  1829. 

«ily  priyiite  agents,  and  in  that  character  they  cannot  *-   ^  "  ^ 

sustain  a  bill  of  interpleader.  v. 

Bill  dismissed  With  coste.  J>«Ta«t«t. 


BINGHAM  V.  WOODGATE,  WESTMiNswa 

Hall. 

HUDLESTONE  v.  CORBETT.  ^"^^  ^ 

^EVERAL  lots  of  land  were  purchased  at  a  sale  Customary 
before  the  Master  in   these  causes,   by  Lcnother      ^*^^'- 
Augustus  John  Lord  Mwicasier^  and  the  Master  was  of     chase  of  T* 
ofHnion  that  a  good  title  could  be  made  thereto.     Lord      tenement  m 
Muncaster  carried   in  objections  to  the  report,  which      lord,  who 
were  disallowed,  and  he  thereupon  obtained  an  order      c^f^^^ 

that  he  should  be  at  liberty  to  file  exceptions,  which  he         

accordingly  did,  that  a  good  title  could  not  be  made.  A  lord  of  a 
In  &ct,  this  objection  amounted  to  a  claim  by  his  Lord-  manor  for  life 
ship  to  the  ^estates  of  which   those  lots  formed  part.  ^y>  purcha». 
The  fdlowing  are  the  facts.  in  the  manor 

in  fee,  by  con- 
veyance and 
By  the  settlement,  bearing  date  the  14th  o\  July  Vl'l^y  surrender. 

made  on  the  marriage  of  John  Penningtotiy  Esq.,  and  ^g^j^gfjon 

Penelope  Compton^  the  manor  of  Muncaster  and  other  of  lands  in  the 

manors  therein  mentioned,   and   all   head   rents,   quit  ^n"v°yan^^^^  ^ 

rents,  of  freehold,  customary,  and  copyhold  tenants,  fee-  ??**  *"""? "^®?- 

.1  i«/?i»       ^®  'o"""  ^^i 

farm  rents,  and  all  other  rents,  rights,  royalties,  nshenes,  leaving  only  a 

daughter.  The 
manor,  by  the  settlement  under  which  he  held  it  for  life,  was  limited  in  default  of 
sons  in  remainder  to  his  brother ;  and  the  manor  went  over  to  the  brother : 

Held,  that  the  usual  mode  of  passing  estates  being  by  common- law  conveyance, 
the  freehold  was  in  the  tenant. 

Held,  that  on  the  death  of  the  lord  the  tenement  descended  to  hb  daughter,  bb 
bdrcMat  law. 
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profits^  and  appurtenances  whatsoever  to  the  said  manors 
belonging,  were  limited  to  the  use  of  John  Penmngion 
and  his  assigns  for  life ;  with  remainder  to  the  sons  of 
the  marriage  in  tail-male ;  with  remainder  to  Lowther 
Pennington  in  strict  settlement ;  remainder  over.  John 
Pennington  was  afterwards  created  Lord  Muncaster^  and 
was  the  testator  mentioned  in  this  cause. 


As  to  the  customary  Part  of  Lot  S. 

By  a  customary  conveyance,  dated  2d  February  1787, 
Robert  Dixon  conveyed  a  customary  estate  held  of  the 
said  manor  to  the  use  of  the  testator,  his  heirs  and 
assigns  for  ever. 

The  same  day,  at  a  court  held  for  the  manor,  the 
said  Robert  Dixon  surrendered  the  said  customary  estate 
to  the  use  of  the  said  testator,  his  heirs  and  assigns 
for  ever. 

By  an  indenture  dated  2d  February  1797,  the  testator 
granted,  bargained,  sold,  and  demised  {inter  alia)  the 
said  customary  estate,  by  the  description  of  all  that  other 
freehold  messuage,  &c.  called  "  Lowestkohief  which 
was  theretofore  the  estate  of  Robert  Dixon^"  to  Cuthbert 
Atkinson,  his  executors,  administrators,  and  assigns,  for 
1000  years,  subject  to  a  proviso  for  cesser  of  the  term 
on  payment  by  the  testator,  his  executors,  or  admini- 
strators, unto  the  said  Cuthbert  Atkinson,  his  executors, 
administrators,  or  assigns,  of  2000/.  and  interest  on 
the  2d  February  1798.  And  the  said  deed  contained 
(amongst  other  covenants)  a  covenant  by  the  testator 
that  he  was  seised  in  fee. 


This  deed  had  been  cancelled ;  and  upon  it  was  written 
the   following  memorandum :    **  I   have  cancelled  the 
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above  mortgage  with  my  own  hands.    Cancelled  the 
10th  November  ISIS.     C.  Atkinson:' 

By  an  indenture  of  8d  February  1812,  the  testator 
chained  the  estate  comprised  in  the  said  mortgage  with 
the  payment  of  the  further  sum  of  1500L  to  the  said 
C  Atkinson*  This  deed  was  also  cancelled,  and  a  me- 
morandum similar  to  the  last  written  thereon,  and  signed 
by  the  said  C  Atkinson. 

The  testator,  by  his  will  dated  the  11th  April  1812, 
devised  all  his  manors  and  real  estate  to  trustees,  in 
trust  to  sell  the  same  for  the  payment  of  his  debts  and 
other  purposes. 

The  testator  dying  in  October  1813,  without  male  issuer 
his  brother,  Lowther  Pennington,  succeeded  to  the  title, 
and  also  to  the  possession  of  the  settled  estates  as  tenant 
&r  life  under  the  deeds  of  the  ISth  and  14th  July  1778. 
The  testator  had,  however,  one  daughter,  who  had  been 
married  to  Lord  Lindsay,  now  Earl  oi  BaJcarras. 

Lcnvther  Lord  Muncaster  died  in  1818,  and  his  son 
lowther  Augustus  John  (then  an  infant)  succeded  to 
the  tide,  and  also  to  the  settled  estates,  as  tenant  in  tail 
under  the  settlement  of  1778. 
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L/miher  Augustus  John  Lord  Muncaster  having  been 
made  a  ward  of  the  Court  of  Chancery,  Ralph  Creyke,  Esq. 
was  appointed  receiver  of  bis  estates,  and  empowered  to 
hold  the  courts  for  the  several  manors  to  which  his 
Lordship  became  entitled  upon  his  father's  death. 

At  a  court  held,  4th  December  1818,  for  the  manor  of 
Muncaster^  brfore  the  said  Ralph  Creyke,  Lady  Lindsay 
claimed  to  be  admitted,  by  descent  from  her  laie  father. 
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18^.       to  the  premises  forming  the  customary  part  of  lot  9. 
BiNOHAK      ^^^  having  paid  her  fine,  she  was  admitted  tenant 
V.  thereto  accordingly,  to  hold  to  her,  her  heirs  and  assigns, 

^^  according  to  the  custom  of  the  manor,''  yielding  and 
performing  to  Lomther  Augustus  John  Lord  Muttcastett 
lord  of  the  aaid  manor,  his  heirs  and  assigns,  ail  rentti 
&c.  usual  and  accustomed. 

Lady  Ldndsay  was  considered  to  be  the  person  en* 
titled  to  be  admitted  as  the  customary  heiress  to  her 
father,  a  doubt  being  entertained  whether  the  customary 
estates  passed  to  the  trustees  by  the  devise  in  the  wilL 

During  the  lifetime  of  Lcmther  Lord  Muncasier  no 
admission  to  the  property  took  place ;  and,  as  in  con- 
sequence of  this  omission,  the  payment  of  a  fine  had 
been  avoided  (the  custom  authorising  a  fine  being  taken 
both  upon  a  change  of  tenant  and  the  death  of  the  lord), 
Lady  Undsay  was  called  upon  to  be  admitted  to  the 
property  a  second  time,  with  a  view  to  the  payment 
of  the  fine  which  had  been  payable  upon  the  late 
lord's  death*  The  following  admission  accordingly  took 
place. 

At  a  court  held,  21st  Jtdy  1819,  before  Richard  Tayior 
as  deputy  to  the  said  Balph  CreyJcey  Lady  Lindsay  was 
admitted  to  the  said  customary  premises  upon  the  death 
^Lowther  Lord  Muncaster,  '^  the  last  general  admitting 
lord,"  to  hold  to  her,  her  heirs  and  assigns,  according 
to  the  custom  of  the  manor*  And  she  paid  the  customary 
fne  and  expenses  thereon. 

As  to  Lot  4. 

By  a  customary  conveyance  of  1st  August  1807, 
Christopher  Brockbank  conveyed  bis  customary  estate^ 
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hdd  of  the  said  manor  of  Muncaster^  to  the  use  of  the 
testator  in  fee. 

At  a  court  held  the  same  day»  the  said  Christopher 
Brodcbank  surrendered  his  said  customary  estate  to  the 
testator,  his  heirs  and  assigns,  according  to  the  custom 
of  the  said  manor. 
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At  a  court  held  6th  March  1817»  Lowther  Lord  Mtm- 
cosier  being  then  the  lord  of  the  said  manor,  Lady 
Undsittf  claimed  to  be  admitted,  '^  by  descent  from  her 
late  father j^  to  the  said  customary  estate,  and  having 
paid  her  fine  she  was  admitted  tenant  thereto,  to  hold  to 
her,  her  heirs  and  assigns,  according  to  the  custom  of 
the  manor,  yielding  unto  the  said  Lfftother  Lord  Mun' 
caster  ail  rents,  fines,  &c.  due  and  payable. 

On  the  17th  March  1817,  Lady  lAndtay  having 
agreed  to  relinquish  all  claim  to  this  customary  estate  in 
favour  of  the  creditors  of  the  testator^  at  a  court  held  on 
that  day,  she  surrendered  the  same  estate  to  the  use  of 
Richard  Tca/lor  in  fee,  for  the  purpose  of  enabling  him  to 
convey  the  same  to  a  purchaser,  or  otherwise  to  dispose 
thereof  as  circumstances  might  thereafter,  require,  with- 
out further  application  to  her. 

On  the  same  day  a  customary  conveyance  of  the  same 
estate  was  executed  by  Lady  Lindsay  to  the  said  Richard 

On  the  same  day  the  said  Bichard  Taylor  was  admitted 
in  fee  to  the  same  customary  estate,  pursuant  to  the  said 
surrender,  and  paid  a  fine  thereon. 

In  1818  Lofother  Lord  Muncaster  died. 
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1829.  At  a  court  held  21st  Jiify  1819  for  the  said  manor, 

g    "  before  the  said  J?.  Creyke^  as  steward  and  receiver  of 

V.  the  then  Lord  Muncaster  appointed  by  the  Court  of 

Chancery,  the  said  Bichard  Taylor  claimed  to  be  ad- 
mitted to  the  said  customary  estate  upon  the  death  of 
Lcnother  Lord  Mwtcasterj  the  last  general  admitting 
lord,  and  having  paid  his  fine,  was  admitted  tenant 
thereto  accordingly. 

As  to  Lot  5. 

By  a  customary  conveyance  of  the  18th  Februanf 
1809,  William  Thompson  and  Anne  Thompson  conveyed 
their  customary  estate,  held  of  the  said  manor  of  Mun^ 
caster^  to  the  use  of  the  testator  in  fee. 

At  a  court  held  the  same  day,  the  said  WUlum 
Thompson  surrendered  the  said  premises  to  the  said 
testator,  his  heirs  and  assigns,  for  ever. 

At  a  court  held  6  th  March  1817  {Lawther  Lord 
Muncaster  being  lord  of  the  manor)  Lady  Lindsay  was 
admitted,  by  descent  from  her  late  father,  to  the  said 
customary  estate,  and  paid  her  fine. 

On  the  17th  March  1817  Lady  Lindsay  surrendered 
to  the  use  of  the  said  Richard  Taylor. 

The  same  day  a  customary  conveyance  thereof  from 
Lady  Lindsay  to  Richard  Taylor. 

The  same  day  Richard  Taylor  was  admitted,  and  paid 
his  fine. 

In  1818  JLowther  Lord  Muncaster  died. 
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On  the  21st  Jxdy  1819  Richard  Taylor  was  admitted 
upon  Lcnother  Lord  Muncaster^s  death. 

The  following  is  the  certificate  of  the  steward  of  the 
manor  as  to  the  customary  form  on  which  grants  were 
made: — 
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^<  Muncaster  Castle^  July  2^.  1828. 
**  Sir, — The  custom  of  the  manor  oi  Muncaster  in  all 
cases  requires  a  customary  tenant,  on  disposing  of  his 
customary  estate,  to  execute  a  conveyance  to  the  pur- 
chaser, in  addition  to  the  surrender  and  admission. 
'  *^  On  the  lord  of  the  manor  of  Muncaster  becoming 
possessed  of  any  customary  estate  within  the  manor 
the  same  would  become  free,  and  if  regranted  to  any 
cue,  would  require  a  deed  of  conveyance,  but  no  ad- 
mission ;  this  if  the  lord  had  the  perpetual  right  in  the 
manor. 

*^  I  cannot  find  a  single  instance  where  the  lord  of  the 
manor  of  Muncaster^  holding  in  perpetuity^  has  ever  re- 
granted  a  customary  estate  within  the  manor  that  they 
became  possessed  of:  every  purchase  that  has  been 
made  is  still  held  in  the  family. 

^^  The  above  is  the  custom  of  the  manor  of  Munn 


"  I  am,  &c 

"  Richard  Taylor, 

^^  Steward  of  the  said  manor. 

**  To  G.  Bramwell,  Esq.,  Temple:* 

Mr.  Stuart  in  support  of  the  exceptions.  John  Lord 
Jduncaster  was  tenant  for  life  of  the  manor,  and  being 
so,  he  purchased  one  of  the  estates  in  it,  which  was 
conveyed  to  him  in  fee.  Subsequently  to  his  death  his 
heiress  was  admitted,  and  it  is  said  that  this  is  a  new 
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1829.       grant.    The  question  i%  whether  this  land  is  not  be* 
Bi    HAM      <^™^  parcel  of  the  manor.    Is  this  within  the  princ^ 
V.  of  law  laid  down  in  St.PauTs  v.  Ixfrd  Dudley  and 

Ward  ?  (a)  The  property  there  was  copyhold ;  in  diii 
it  is  customary  freehold ;  and  unless  the  counsel  on  the 
other  side  can  shew  there  is  a  difference  in  the  two 
tenures  applicable  to  this  question,  the  principle  in  thi4 
case  must  prevail.  In  that  case  Lord  Eldom  said  that 
the  legal  effect  of  the  tenant  for  life  of  the  manor  taking 
the  surrender  of  a  copyhold  to  him  and  his  heirs  was 
that  the  copyhold  became  parcel  of  the  manor.  The 
equity  in  that  case  was  in  &vour  of  a  mortgagee)  and  he 
would  be  entitled  to  more  &vour  than  an  heir  at  law* 
Now  surely  the  mere  admission  by  the  steward,  without 
a  grant,  could  not  affect  the  question.  It  may  be  said 
that,  with  respect  to  customary  freehold,  the  freehold  is 
not  in  the  lord,  but  in  the  tenant.  The  question  arose  in 
Doe  d.  Cook  v.  Danvers  (6),  in  which  Lord  EUenbaroi^ 
stated  that  the  estate  appearing  by  the  cases  to  be  paiKsd 
of  the  manor,  to  be  holden  by  copy  of  courtrroU,  and  to 
pass  by  surrender  and  admittance,  the  Court  held  that, 
whether  holden  at  the  will  of  the  lord  or  not,  the  free* 
hold  was  in  the  lord,  and  not  in  the  tenant.  There 
must  be  in  the  lord  a  higher  interest  than  in  the  tenant. 
It  is  enough,  in  order  to  apply  the  doctrine  of  merger 
or  extinguishment,  that  the  lord  has  a  higher  interest 
He  being  seised  of  the  manor  of  which  the  lands  are 
holden,  the  doctrine  of  extinguishment  must  apply* 
Then  it  is  said  that  the  admission  operates  as  a  re-grant ; 
but  where,  as  in  this  case,  it  was  a  gratuitous  admission 
by  the  steward  during  the  infancy  of  the  lord,  not  pre- 
ceded by  a  grant,  it  would  be  extraordinary  if  the  act 
of  the  steward  could  undo  the  operation  of  the  law. 


(a)  15  Vts.  1(7%  (t)  7  Eadf  299. 


BEFORE  THE  MASTER  OF  THE  ROLLS. 

On  the  4th  of  December  1818,  and  in  July  1819,  this 
admission  took  place.  In  1823  Lonother  Ai^ustus  John 
Lord  Muncaster  attained  his  majority.  It  may  be  asked, 
can  an  admission  during  the  minority  bind  him  ?  The 
eflkct  of  an  admission  was  considered  in  Doe  d.  Zouch 
▼•  Forse  {a\  where  Lord  EUenborough  says,  an  admit* 
tance  to  a  copyhold  does  not  in  itself  constitute  a  pos- 
session ;  it  only  gives  the  party  the  means  of  possession 
if  he  have  a  good  title  to  it.  Unless  the  erroneous 
admission  operate  as  a  new  grant,  he  can  have  no  title 
at  all ;  but  it  would  be  too  much  to  say,  that  that  which 
was  an  admission  upon  a  claim  in  a  particular  character, 
being  vicious  in  that  respect,  shall  operate  as  a  new  and 
express  grant,  which  neither  the  lord  nor  the  tenant  ever 
contemplated  at  the  time.  And  there  are  other  cases 
which  have  also  decided  the  point  {Hddfast  d.  Woct' 
lams  V.  Clajiham.  {b))  The  admittance  is  only  a  cir- 
cumstance required  by  law  merely  for  the  sake  of  the 
lord.  It  is  said  that  it  is  likened  to  confirmation  at 
common  law;  but  as  laid  down  in  Shephard^s  Touch' 
stone^  Sid.,  confirmation  must  have  something  to  operate 
upon.  The  admission  of  Lady  Lindsay  cannot  have 
altered  this  question,  and  the  exceptions  to  the  Master's 
report  must  be  allowed. 


m 


1829. 

BXNGHAIC 
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Mr.Knightj  Mr.  Simpkinson^  and  Mr.  Preston^  for  the 
Plaintiff. 

Mr.  Knight.  These  estates  were  held  of  the  manor 
either  as  freehold  or  copyhold.  It  is  essential  to  a 
copyhold  tenure  that  it  should  be  held  at  the  will  of 
the  lord,  but  customary  freehold  is  not  so  held.  The 
Very  foundation    of  the   case   of  St.  PauTs  v.  Ix)rd 


(a)  7  East,  186. 


(A)  I  T.  R.  600. 
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Dudley  fails  in  this  instance,  for  there  the  estate  was 
copyhold,  which  the  law  looks  upon  as  an  estate  at 
will;  but  this  estate  is  not  of  that  description.  In 
this  manor  the  lands  are  conveyed  by  deed  from  the 
vendor  to  the  purchasers,  accompanied,  indeed,  by 
surrender  and  admission;  and  it  may  be  asked,  whe- 
ther in  any  case  where  a  deed  is  the  necessary  as- 
surance, the  lands  can  be  treated  as  copyhold?  This 
land  is  not  copyhold  in  the  ordinary  acceptance  of  the 
term ;  no  instance  can  be  adduced  from  the  rolls  of  this 
manor  of  an  admission  at  the  will  of  the  lord.  Why  is 
it  that  a  copyhold  will  pass  by  an  unattested  will? 
Because  it  is  only  a  declaration  of  use ;  but  the  statute 
of  frauds  is  not  so  satisfied  with  a  will  of  customary  free- 
holds. The  case  of  Hussey  v.  Grilk  (a)  was  a  dedsion 
of  Lord  Hardwicke^s  on  a  will  and  an  unattested  codicil^ 
and  the  codicil  was  held  to  be  inoperative.  Lord  Hard^ 
imcke  said,  that  customary  freeholds  and  copyholds 
differed  extremely  in  their  nature.  The  latter  were  of 
a  base  tenure,  and  by  the  old  common  law  were  held 
at  the  will  of  the  lord ;  customary  freeholds  never  were 
of  that  base  kind :  the  foundation  of  the  determination 
as  to  copyholds  was,  that  the  party  might  dispose  by 
surrender  and  will ;  but  when  the  legal  estate  of  cus- 
tomary freeholds  could  not  be  passed  in  that  way,  there 
was  no  reason  to  hold  them  out  of  the  statute  of  frauds. 
How  can  the  statute  of  frauds  apply,  unless  the  pro- 
perty be  freehold,  WiUan  v.  Lancaster  ?  (b)  It  is  tru^ 
that  the  statute  of  31  G.  2.  c.  14.  enacted  that  customary 
freeholders  had  no  right  to  vote  for  knights  of  the  shire, 
and  that  very  circumstance  of  an  act  of  parliament  being 
necessary  shews  the  state  of  the  law. 


(a)  AmJU.299. 


{b)  5  Riot.  108. 
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The  seignory  was  suspended,  and  not  merged  or 
extinguished.  It  revived  on  the  death  of  the  lord. 
The  cases  are  brought  together  in  LittletorCs  Comment 
taries.  There  have  been  effectual  admittances  to  this 
property ;  two  in  the  lifetime  of  the  late  lord,  and  one 
in  the  time  of  the  present  lord.  It  has  been  said  by 
Mr.  Steaxtrt^  that  the  admittance  does  not  affect  the 
rights  of  the  claimant,  and  this  is  most  true  as  between 
copyholders  themselves ;  but  when  the  lord  of  the  manor 
admits,  that  admittance  may  be  pleaded  at  law  as  a  grant 
and  admittance :  this  is  laid  down  by  Lord  Coke. 
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Mr.  Simpkinson.  This  is  an  estate  which  requires 
a  deed  to  pass  the  freehold  interest.  In  this  case  it  is 
clear  that  there  was  no  extinguishment ;  in  Doe  d.  Cook 
V.  Danvers{a\  no  other  form  was  requisite  than  sur- 
render and  admission,  and,  therefore.  Lord  Ellenborough 
held  it  to  be  of  the  same  description  as  copyholds ;  but 
here  the  tenant  must  execute  a  deed  by  which  nothing 
can  pass  but  a  freehold.  The  case  before  the  Courts 
is  a  case  per  se,  for  here  the  freehold  was  in  the  tenant ; 
and  the  effect  of  a  lord  of  a  manor  for  life  purchasing 
a  tenancy  in  fee  could  only  be  suspension.  If,  indeed, 
this  is  to  be  viewed  as  a  copyhold,  even  then  the  ad- 
mission is  a  re-grant ;  and  although  one  of  these  grants 
was  in  the  minority  of  the  present  lord,  yet  it  was  made 
by  the  steward,  and  that  is  sufficient. 


Mr.  Presion.  It  is  an  error  to  confound  merger  with  ex- 
tinguishment. Comynsy  in  his  Digest^  tit.  Suspension^  says, 
**  If  there  be  lord  and  tenant,  and  the  tenant  grants  his 
tenancy  to  A.  for  life,  and  then  the  lord  grants  his 
seignory  to  A.  in  fee,  the  seignory  will  be  suspended 


(ff)  7  East,  298, 

o 
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daring  the  life  of  J.'*  If  there  be  an  estate  tail  in  the 
lord,  and  he  buys  the  fee  of  a  tenancy,  or  vice  versd^ 
there  is  only  a  suspension ;  but  the  law  of  copyhold  is 
different,  and  the  lord  may  re-grant  copyholds,  though 
the  tenement  be  extinguished  for  a  time. 

These  are  not  copyhold  tenements,  for  they  are  not 
lield  at  the  will  of  the  lord ;  but  the  case  before  the 
Court  b  of  customary  freehold,  and  it  is  a  question  of 
fact  whether  the  freehold  be  in  the  lord  or  the  tenanL 
On  the  evidence  of  this  title,  the  freehold  is  in  the 
tenant.  There  could  have  been  a  suspension  only 
of  the  tenement  during  the  time  it  was  in  the  lord. 
The  conveyance  is  in  this  case  by  bargain  and  sale^ 
and  that  is  not  a  mode  of  conveying  a  copyholds.  A 
use  may  be  limited  on  a  bargain  and  sale  made  under 
the  custom  of  London,  for  it  is  a  common  law  convey- 
ance. It  is  impossible  to  read  the  passages  on  copy- 
hold in  Blackstone,  and  not  to  conclude,  that  in  Bradaris 
time,  the  customary  tenants  of  this  description  had 
the  freehold.  It  was  only  for  election  purposes,  that 
the  contrary  was  declared  by  the  legislature.  The  forms 
of  grants  in  these  manors,  which  are  certified,  is,  that 
there  must  be  a  customary  conveyance  previous  to 
surrender  and  admission.  In  Crcmtherv.  Oldfield{a\ 
the  doctrine  laid  down  by  Lord  Holt  was,  '*  That  the 
customary  freeholder  was  admitted  ad  consuetudinem 
maneriiy  and  not  ad  voluntatem  dominie  as  a  copyholder 
was.  The  co|)yholder  was  in  by  demise  from  the  lord. 
But  in  the  case  of  customary  freeholds,  the  lord  was 
only  an  instrument ;  and  in  pleading  a  title  to  a  copy- 
hold estate,  it  was  sufficient  to  shew  a  grant  from  the 
lord ;  but  in  the  other  case,  it  was  not  enough  to  shew 


(a)  1  SaUi.  364. 
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that  the  lord  granted,  or  that  it  was  surrendered  to  the 
lord,  and  he  granted,  but  it  must  be  shewn  that  the 
surrenderor  was  seised  in  fee,  and  surrendered  to  the 
lord,  and  he  granted."  As  to  customary  freeholds,  there 
must  be  a  deduction  of  title  by  conveyances,  as  in  cases 
of  freehold  by  socage  tenure.  In  a  case  in  the  Court 
of  King's  Bench,  the  law  was  collected  and  stated  by 
Mr.  Justice  Holrqydy  then  at  the  bar.  In  argument  he 
observed,  '^  There  is  one  most  particular  circumstance 
regarding  copyholds,  which  does  not  apply  to  customary 
freeholds — it  is,  that  the  lord  of  a  copyhold  may  re- 
grant  a  copyhold,  and  if  this  were  copyhold,  it  would 
have  passed  by  the  re-grant ;  but  there  is  not  any  ease  of 
a  lord  in  fee  of  a  customary  freehold  purchasing  k  tene- 
ment in  fee,  where  it  was  held  that  he  could  re-grant  it.'' 
It  is  impossible  he  could  re-grant,  the  custom  is  ex- 
tinguished by  the  union.  What  follows  ?  If  there  be 
an  extinguishment,  it  cannot  be  qualified.  But  can  any 
thing  be  so  absurd,  than  that  where  a  tenant  for  life  of  a 
manor  purchases  a  tenement  in  fee,  there  shall  be  an 
extinguishment  and  a  right  to  regrant.  It  would  be 
injustice  in  the  highest  degree.  That  there  is  only  a 
suspension,  is  established  by  the  authorities.  Littleton^ 
at  sect.  560,  says,  ^  If  there  be  lord  and  tenant,  and  the 
tenant  grant  the  tenement  to  a  man  for  the  term  of  his 
life,  the  remainder  to  another  in  fee,  if  the  lord  grant 
the  services  to  the  tenant  for  life  in  fee,  in  this  case,  the 
tenant  for  the  term  of  life  hath  a  fee  in  the  services,  but 
the  services  are  put  in  suspense  during  his  life,  but  the 
heirs  of  tenant  for  life  shall  have  the  services  after  his 
decease;'  and  in  Comyn^s  Digest,  title  Suspension^  the 
law  is  thus  stated,  ^  If  A*  be  tenant  for  life,  remainder 
to  B.  in  fee,  and  the  lord  grants  his  services  to  A.  in  fee, 
they  are  suspended  during  the  life  of  A.**' 


V. 
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This  tenement  is  not  copyhold,  it  is  held  by  deed, 
the  freehold  is  in  the  tenant ;  but  whether  it  be  or  not, 
this  is  not  copyhold  (the  steward's  certificate  was  here 
read).  Extinguishment  cannot  be  completed  unless  the 
estates  are  co-equal.  The  lord  can  no  longer,  under  the 
statute  quid  emptores  re-grant  to  be  held  of  the  manor, 
Doe  dem.  Neixby  v.  Jackson,  (a) 


The  Master  of  the  Rolls.  That  is  obviously  what 
the  steward  means,  for  he  says  it  requires  no  ad- 
mission. 

Mr.  Preston.  If  the  tenancy  be  extinguished,  cTery 
one  must  feel  the  hardship  of  the  case  before  the  Court. 
The  moment  this  property  is  treated  as  a  customary 
freehold,  whether  the  freehold  be  in  lord  or  tenant,  the 
law  of  copyholds  cannot  apply.  The  title  of  the  tenant 
is  by  conveyance.  The  tenement  was  suspended  during 
the  life  of  the  lord.  On  the  death  of  tenant  for  life, 
the  tenement  would  revert  to  his  heir. 

Mr.  Rovpell  and  Mr.  Lynch  in  the  same  interest 
The  freehold  being  in  the  tenant,  the  law  relating  to 
copyhold  cannot  apply ;  and  there  could  only  have 
been  a  suspension,  not  an  extinguishment. 

The  Master  of  the  Rolls.  The  admission  of  Lady 
Lindsay  could  not  be  a  re-grant.  It  was  only  an  ad- 
mission, unless  it  could  be  shewn  that  there  was  a 
custom  in  the  manor  that  it  could  be  a  re-grant.  I  must 
take  this  property  to  be  a  freehold,  from  the  certificate  of 
the  steward. 


(a)  \B,SfC.  455. 
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Mr.  Pepys^  in  reply.  In  Doe  v.  DanoerSj  the  tenement 
was  not  held  at  the  will  of  the  lord,  but  that  is  merely  a 
form.  In  both  instances  the  custom  of  the  manor 
prevails.  There  is  no  distinction  between  this  case  and 
that  of  Lord  Dudley  and  St.  PauTs.  The  conveyance  to 
Lord  Munc€uter  is  thus  worded,  ^^  bargain,  sell,  and 
surrender."  A  lord  of  a  copyhold  manor  may  sell  any 
tenement  in  his  hands  by  deed,  but  that  would  be 
enfranchisement.  {Doe  dem.  Reay  v.  Huntingdon,  {a) ) 
Lord  Muncaster  appearing  here  as  a  purchaser,  is  en- 
titled to  the  same  title  as  any  other  purchaser  would  be. 
I  apprehend  the  admission  of  Lady  Lindsay  could  have 
DO  e£fecL  It  was  the  admission  of  a  person  who  had  ho 
title;  unless  a  distinction  can  be  drawn  between  customary 
freeholds  and  copyholds  the  case  of  5^.  PauTs  and 
Lord  Dudley  must  apply. 


1829. 


Bingham 
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The  Master   of  the  Rolls    said,    that    he  must 
consider  this   case   as   if  Lord   Muncaster   were    not 
the  purchaser.      In  this   case,  the  lord  of  a  manor, 
vrfao  was  tenant  for  life  only,   with   remainders  over, 
purchased  three  customary  tenements  which  were  held 
of  the  manor,   and  those  tenements  were  passed  to 
liiin   by  a  conveyance   of  bargain   and   sale,  and  by 
surrender,  it  being  the  custom  of  the  manor  that  such 
customary  tenements  should  pass  by  bargain  and  sale, 
and  surrender  and  admittance,  admittance  not  being 
necessary  where  the  lord  is  a  party.     These  three  tene- 
ments had  been  sold  before  the  Master,  under  a  decree 
of  this  Court,  as  being  part  of  the  estate  of  the  lord 
tenant  for  life,  who  purchased  them  :  and  on  a  reference 
to  the  Master  as  to  the  title  of  those  tenements,  the 

ft 

Master  has  reported  that  a  good  title  can  be  made,  and 


(fl)  ^EaH,%l\, 
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1829.        an  exception  is  taken  to  the  report,  on  which  exception 

'  ^~'~"        judinnent  is  now  to  be  inven.     As  it  is  admitted  that  a 
Bingham      ^     ^  ,  ® 

v  bargain  and  sale  is  absolutely  necessary,  in  order  to  pass 

ooDOATs.  ^jjg  interest  in  these  customary  tenements,  it  necessarily 
follows,  in  my  apprehension,  that  they  are  freehold^ 
otherwise  it  would  be  impossible  that  a  bargain  and 
sale  should  be  necessary  in  order  to  pass  the  interest  ia 
the  property.  Considering  these  to  be  freehold  in  point 
of  interest,  it  follows  that  the  cases  of  St.  Paul  v.  Lord 
Dudley^  and  Doe  v.  Danvers^  have  no  application.  In 
both  these  cases,  there  was  no  freehold  interest  in  the 
tenements  purchased.  Assuming,  therefore,  as  clear, 
that  these  tenements  were  freehold,  the  simple  question 
is,  What  is  the  effect  of  the  union  of  the  customary 
tenements  in  fee,  with  the  interest  of  the  lord  who  Is 
tenant  for  life  only  ?  If  the  lord  had  been  tenant  in  fee 
of  the  manor,  then  the  purchase  of  those  customary 
tenements  in  fee  would  undoubtedly  have  extinguished 
the  customary  tenement,  and  made  it  parcel  of  the  manor 
so  as  to  pass  with  the  manor ;  but  extinguishment  takes 
place  only  when  both  estates  have  the  same  duration, 
and  inasmuch  as  the  lord  when  he  purchased  the 
customary  tenements  was  tenant  for  life  only,  it  was 
no  extinguishment,  but  it  was  a  suspension  of  the 
seignory  during  the  life  of  the  lord,  and  this  seignory 
would  necessarily  survive  to  the  remainder-man  on  the 
death  of  the  lord ;  and  on  the  death  of  the  lord,  it 
appears  to  me  quite  clear,  that  those  customary  tenements 
would  descend  to  the  heir  of  the  lord ;  and  undoubtedly 
the  heir  of  the  lord,  according  to  the  custom  of  the 
manor,  would  require  admittance  to  perfect  the  tide. 
Admittance  in  this  case  has  been  had.  I  am  of  opinioHf 
therefore,  that  the  Master  was  perfectly  right  in  the 
conclusion  which  he  has  adopted;  and  I  must  overrule 
this  exception.     The  doctrine  of  suspension  and  extin- 
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gaisbment  b  very  fully  stated  by  Littleton  in  sections  559^        1 829. 

560,  56\.  '  -^  -^ 
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Overruled  witb  costs.  v. 

Reg.  Lib.  A.  129.  fol.  164.     Woodgate. 


The  Rev.  EDWARD  DAVIES  and  MARY  ANN  Wbstminste* 
his  Wife,  -  .  -  Plaintiffs;  "^"^ 

Nov,  38. 
AND 

JOHN  SPURLING  the  Elder,  BENJAMIN  COL- 
CHESTER, JOHN  SPURLING  the  Younger, 
and  WILLIAM  BRADEY,  -        Defendants. 

^;^7HZafP£iJ  BRADEY,  by  his  will  bearing  date  Avoiding  rt. 

the  3d  June  1809,  gave  all  his  freehold  and  copy-  Ovemne  ac- 

hold  lands,  except  his  freehold  and  copyhold  parts  of  the  counts. 

church  farm,  (to  which  they  were  entitled  in  moieties  in  ^^^^  ^!^ 

fee,)   unto  his  brother  John  Bradey  for  his  life ;  with  LiabUity  of 

remainder  to  the  Plaintiff*  Mary  Ann  DavieSj  then  of  the  ^'«?«<or*. 

on  .  .1  1       nil  1  Error  detected 

age  oi  four  years,  m  tail  general.     Ihe  testator  then      and  settled 
declares,  that  if  his  brother  should  be  minded  to  sell  the      ^^fore  suit. 

church  farm,  he  empowered  him  to  sell  all  his  parts  and  ^^^ 

shares  thereof;  and  if  the  same  should  not  be  sold  in  his  Reading  an^ 
lifetime,  then  the  testator  directed  and  empowered  the      *'^^*' 

Accounts  hav- 
ing been  settled,  and  a  release  executed,  in  order  to  avoid  the  latter,  and  obtain  an 
account  in  this  court,  the  Plaintiff  must  establish  either  fraud  or  surprise. 

One  of  several  executors  receiving  part  of  the  personal  estate,  which  he  hands  to 
his  co-executor,  who  wastes  the  estate,  still  remains  personally  liable;  but  because 
be  happens  to  be  executor,  he  is  not  liable  for  monies  which  he  received  for  the 
purchase  of  a  freehold  estate  of  the  testator,  and  which  he  received  as  the  agent  of 
another  person  empowered  by  the  will  to  sell  it.  to  whom  he  had  paid  over  the 
amount,  but  is  perfectly  justified  in  so  paying  it  over. 

In  order  to  induce  the  Court  to  give  a  decree  to  surcharge  and  falsify,  some  one 
mistake  must  be  shewn. 

If  an  error  is  detected,  and  settled  before  the  institution  of  a  suit,  it  is  not  a 
foundation  for  a  decree  to  surcharge  and  falsify. 

Bill  seeking  relief  on  the  ground  of  fraud  or  surprise  —  PIuiutiflTailing  to  establish 
either— -dismissed  with  costs. 
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surviving  executors,  as  soon  as  might  be  after  his  brother's 
death,  to  sell  and  convey  the  same  premises.  The  pro- 
duce to  be  applied  in  like  manner  as  the  testator's  per- 
sonal estate.  And  the  testator  gave  alt  his  goods,  chattels, 
and  personal  estate,  and  also  the  clear  money  arising 
by  the  said  sale,  unto  his  brother  John  Bradey  for  his  life^ 
and  after  his  death  unto  the  Plaintiff  Mary  Ann  Davies* 
The  testator  appointed  John  Bradey^  and  Defendants, 
John  Spurting  and  Benjamin  Colchester^  executors  of  his 
will,  and  as  far  as  by  law  he  could,  the  testator  com- 
mitted to  Defendants  Spurting  and  Cotchester  the  custody 
and  tuition  of  the  Plaintiff  Mary  Ann  Davies^  and  the 
management  and  improvement  of  the  real  and  personal 
estate  by  him  devised  and  bequeathed  to  her,  and  the 
application  thereof  at  their  discretion,  for  her  main- 
tenance and  education  during  her  minority.  Testator 
gave  to  Spurting  and  Colchester  501.  a-piece  for  their  . 
trouble. 


The  testator  died  in  February  1817,  and  his  will  was 
proved  by  the  three  executors. 

John  Bradey  sold  the  church  farm  for  6450/. 

Benjamin  Colchester,  being   by  trade  an  auctioneer, 
sold  the  estate  and  received  the  purchase-money. 


John  Bradey,  by  his  will  bearing  date  the  1 7th  day  of 
May  1821,  gave  the  greater  part  of  his  lands  unto  the 
Defendants,  Colchester,  and  Spurting  the  younger,  to  the 
use  of  them  and  their  heirs,  during  the  life  of  the  Plain- 
tiff Mary  Ann  Davies,  upon  trust  to  pay  her  the  rents 
independent  of  her  husband ;  and  alter  her  decease,  to  the 
use  of  her  children,  or  more  remote  issue  as  she  should 
appoint ;  and  in  default  of  appointment,  to  the  cliildren 
in  fee,  with  an  executory  devise  oven 
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The  testator  gave  his  personal  estate  to  the  Plaintiff  1829. 
Mary  Ann  Davies^  to  be  paid  to  her  when  she  should 

attain  twenty-one ;  a  competent  part  to  be  applied  to  her  v. 

maintenance  and  education  during  her  minority.  Spubling. 

Spurling  the  elder^  Colchester^  and  Spurlittg  the  younger, 
were  appointed  executors  and  guardians  of  the  Plaintiff 
Mary  Ann  Davies  during  her  minority.  On  the  death  of 
John  Bradty  his  executors  duly  proved  his  will,  and  the 
Plaintiff  Mary  Ann  was  then  sixteen  years  of  age. 

John  Bradeyj  up  to  his  death,  occupied  and  farmed  a 
copyhold  estate  called  Hollesly^  which,  in  the  lifetime  of 
Whimper  Bradey^  was  their  joint  property. 

In  August  1821,  an  amicable  suit  was  instituted  in 

Chancery,  for  establishing  the  will  and  executing  the 

trusts  under  which  Spurling  the  elder,  Colchester^  and 

SpurUng  the  younger  were,   by  the  Court,  appointed 

guardians  of  the  Plaintiff  Mary  Ann  Davies* 

The  executors  of  John  Bradey  put  in  their  answer  with 
schedules  of  accounts,  but  no  further  proceedings  were 
liad  in  the  suit  Mary  Ann  Davies,  on  attaining  twenty- 
one,  married  the  Plaintiff,  the  Rev.  Edward  Davies. 

This  bill  stated  the  preceding  facts,  and  charged  that 
a  release  given  by  the  Plaintiffs  was  executed  through 
fear  and  misrepresentation,  and  prayed  that  the  wills  of 
Whimper  Bradey  and  John  Bradey  might  be  established, 
and  the  trusts  carried  into  execution,  and  that  the  settle- 
ment of  accounts,  and  the  release  might  be  declared 
fraudulent  and  void. 

It  was  stated  in  the  answers,  that  John  Bradey  alone, 
during  his  life,  acted  as  executor  and  trustee  of  the  will 
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of  Whimper  Bradey^  and  that  Spurting  the  elder  and  Cot" 
Chester  never  in  any  manner  acted  or  interfered  in  the 
execution  of  the  will  of  Whimper  Bradey^  except  by 
joining  with  him  in  signing  the  residuary  account 
rendered  to  the  stamp-office ;  that  Beftjamin  Colchester 
was  an  auctioneer,  and  was  employed  by  J<Jin  Bradey  to 
sell  the  estate,  and  he  did  sell  it  for  6450/.,  which  he 
paid  into  the  bank  at  Woodridge  to  the  account  of  John 
Bradey.  John  Bradey^  by  his  cheque  on  that  bank, 
paid  Spurling  the  elder  the  sum  of  2800/.  in  discharge 
of  four  bonds  to  that  amount,  entered  into  to  him  by 
Whimper  Bradey  and  John  Bradey, 


The  answers  further  state,  that  on  the  9th  February 
1826,  the  accounts  were  investigated  by  Wm.  Chapman 
on  the  part  of  the  Plainti£& ;  and  that  thereby  the  sum 
of  66&^.  6s.  Id.  appeared  to  be  due  to  the  Plaintiff  Mrs. 
DavieSf  exclusive  of  700/.  S  per  cent,  consols ;  that  a 
draft  of  the  release  was  on  the  15th  February  deliyered  to 
Mr.  H.  G.  Day,  the  then  solicitor  of  the  Plaintiff 
Edward  Davies.  That  the  parties  and  the  Plainti£&' 
accountant,  Mr.  Chapman,  met  again  on  the  17th  Feb- 
ruaty,  when  Mr.  Davies  signed  a  memorandum  at  the 
foot  of  the  draft  as  follows :  *^  I  have  heard  this  draft 
release  read,  and  do  approve  the  same,  and  do  under- 
take to  execute  a  copy  tliereof  when  engrossed  on  the 
proper  stamp.     Edward  Davies.    Witness,  H.  G.  Day." 


Spurling  the  elder,  and  Colchester,  at  the  request  of  the 
Plaintiff  Mr.  Davies,  then  executed  a  power  of  attorney 
to  sell  out  the  700/.  stock,  in  order  to  pay  some  bills  of 
Mrs.  Davies^  and  make  some  other  necessary  payments ; 
and  on  the  24th  day  of  February  1826  the  accounts, 
with  the  subsequent  receipt  and  payments,  were  fully 
gone  into  and  settled,  the  release  executed,  and  the 
balance  paid  to  the  Plaintifis. 
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These  statements  in  the  answer  were  supported  by        1829. 
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At  the  foot  of  the  accounts  then  produced  there  was      Spu&ling. 
written  the  following  memorandum  :  — 

^  The  foregoing  accounts  in  this  book  having  been 
examined  by  Mr.  William  Chapman  on  our  behalf,  and 
we  being  satis6ed  therewith,  and  having  this  day  re- 
odved  the  balance  of  358/.  85.  2cL  from  the  executors, 
do  hereby  allow  the  said  accounts.  As  witness  our 
hands,  this  24th  day  o(  February  1826." 

The  Plaintiffs'  attorney  was  present,  and  the  Plaintiffs 
signed  this  memorandum. 

It  appeared  also  in  the  answer  of  Colchester^  that  the 
Defendant  Colchester  had  received  from  John  Bradey  the 
sum  of  177/.,  with  which  he  was  to  purchase  two  cows 
for  a  relation  of  John  Bradey,  and  to  make  some  other 
payments;  the  remainder  he  was  to  keep  to  himself; 
and  this  Defendant  stated  in  his  answer  that  he  found  a 
paper,  which  he  set  forth,  amongst  the  papers  of  John 
Bradey  to  that  effect;  but  in  the  month  oi March  1826, 
considering  that  he  ought  to  communicate  the  fact  to 
the  Plaintiffs,  he  went  to  their  solicitor,  and  stated  all 
the  circumstances  to  him,  offering  to  do  as  Mr.  Davies 
wished.  Mr.  Davies  wished  to  receive  the  balance, 
amounting  to  132/.,  and  that  sum,  with  interest,  was 
paid  to  him  in  April. 

The  evidence  that  was  material  is  fully  stated  by  the 
Master  of  the  Rolls  in  his  judgment. 

Mr.  Bickersteth  and  Mr.  Parker  for  the  Plaintiffs. 

Mr.  Knight  and  Mr.  Turner  for  the  Defendants. 
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1 829.  Whilst  counsel  were  reading  evidence  from  the  answer 

L  ^  '  '     at  considerable  length,  the  Master  of  the  Rolls  stated 

p.  that  there  had  been  great  abuses  in  the  modem  practice 

8PURUNO.     regarding  answers.     If,  said  His  Honor,  the  plaintiff 

are  to  be  read,  ^^^ds  a  particular  passage,  and  the  defendant  refers  in 

the  same  passage  to  matter  that  is  explanatory,  the  de- 
fendant has  a  right  to  read  the  explanatory  matter;  but 
unless  the  sense  be  connected,  it  is  not  necessary  to  read 
on  merely  because  such  words  as  "  but,"  **  however/* 
"  and"  were  used. 

It  was  stated  by  the  counsel  on  both  sides,  that  very 
considerable  expense  was  incurred  in  the  examination 
of  witnesses,  by  reason  of  the  mode  which  for  some  time 
had  been  adopted  in  drawing  answers,  by  connecting 
various  passages,  however  independent  the  facts  con- 
tained in  them  were  of  each  other.  And  all  the  counsel 
expressed  their  satisfaction  that  the  Court  had  laid  down 
a  rule  upon  the  subject 

His  Honor  afterwards  added,  if  you  read  a  passage 
in  an  answer  to  charge  the  defendant,  and  it  is  by  a 
connecting  passage  satisfactorily  met  by  the  defendant, 
you  must  discharge  him  by  the  same  answer. 


The  Master  of  the  Rolls.  This  is  a  bill  filed  by 
the  Plaintiffs  for  the  purpose  of  avoiding  a  release  which 
they  have  executed  on  the  settlement  of  accounts  be- 
tween the  Plaintiffs  and  the  Defendants,  and  of  having 
the  accounts  retaken  under  the  decree  of  this  Court. 

In  order  to  avoid  the  release,  and  to  obtain  an  account 
under  the  decree  of  this  Court,  it  is  necessary  that  the 
Plaintiffs  should  establish  that  there  was  either  fraud  or 
surprise  in  the  settlement  of  the  accounts  n{ion  which 
the  release  proceeds. 
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Surprise  is  certainly  not  established  in  this  case,  be- 
cause previous  to  the  execution  of  this  release,  namely, 
on  the  10th  February  1826,  the  accounts  were  examined 
by  an  agent  appointed  on  the  part  of  the  Plaintifis  for 
that  purpose,  and  with  those  accounts  they  expressed 
themselves  perfecdy  satisfied.  Subsequently,  about  seven 
days  afterwards,  a  draft  of  the  intended  release  proceeding 
upon  that  settlement  of  accounts,  was  approved  by  the 
solicitor  of  the  Plaintiffs,  and  the  release  was  afterwards 
executed,  on  the  24th  February^  in  the  presence  of  that 
solicitor  for  the  Plaintiffs  who  had  approved  of  the  draft 
of  the  release.  There  is,  therefore,  no  ground  to  state 
that  this  release  on  the  settlement  of  the  accounts  pro- 
ceeded upon  surprise.  The  remaining  question  for  the 
purpose  of  opening  the  accounts  is,  whether  it  proceeded 
upon  any  fraud  upon  the  part  of  the  Defendants. 


1829. 
Davies 

V, 
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It  is  said  to  be  plain  that  there  was  fraud  on  the  part 

of  the  Defendants,  because  on  the  day  that  this  release 

was  executed,  namely,  on  the  24th  February^  there  was  a 

written  assurance  on  the  part  of  the  Defendants  that  the 

accounts  which  ascertained  the  balance  stated  in  the 

release  had  been  fully  examined  by  a  Mr.  Chapman^  and 

Approved  by  him;  and  that  it  was  in  consequence  of 

that  examination  and  approval,  that  the  Plaintiffs  did  in 

Cict  execute  the  release.     But  it  does  appear  to  me  that 

this  was  no  fraud  on  the  part  of  the  Defendants,  nor 

did  it  in  any  manner  mislead  the  Plaintiffs,  or  induce 

the  Plaintiffi»  to  sign  the  release  in  question. 


Mr.  Chapman  had  examined  these  accounts,  as  he 
says,  on  the  10th  February^  as  it  is  proved  by  other 
witnesses,  the  examination  took  place  on  the  9th  Fe- 
bruafyj  and  in  his  examination  he  states  a  balance  of 
700/.  and  a  fraction  as  being  then  the  result  of  the 
accounts.      The  balance  as  stated  by  Mr.  Chapman^  is  a 
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balance  which  does  appear  to  have  been  doe  from  the  De- 
fendants up  to  that  9th  February  opon  the  account  on 
which  his  examination  proceeded,  and  there  b  in  that 
respect,  therefore,  no  difference  between  the  parties. 
The  balance  that  was  actually  due  on  the  24th,  when 
the  release  was  executed,  was  a  different  balance  from 
that  which  was  stated  by  Chapman^  there  having  been 
additional  articles  on  both  sides  of  the  account.  Now 
it  appears  that  the  Plaintiffs  were  perfectly  well  aware 
that  there  were  such  additional  articles  on  both  sides 
of  the  account.  In  truth  those  additional  articles 
^ere  the  result  of  a  desire  expressed  by  the  Plaintifl^ 
Mr.  DavieSi  that  certain  debts  which  had  been  in- 
curred by  his  wife  and  co-plaintiff  should  be  dis- 
charged before  the  final  settlement  of  the  accounts  and 
the  execution  of  the  release  took  place.  It  appears 
to  have  been  stated,  that  Mrs.  Davies  had  incurred 
certain  debts  to  the  amount  of  200/.  or  SOO/.,  and  it  was 
then  made  a  question.  Whether  the  settlement  of  the 
accounts  should  be  concluded,  and  it  should  be  left  to 
Mr.  DavieSf  he  being  then  married,  to  pay  those  debts, 
or  whether  those  debts  should  be  paid  by  the  Defend- 
ants, the  executors?  And  it  was  at  the  request  of 
Mr.  Davies  himself  that  the  executors  undertook  the 
payment  of  those  debts.  Now,  in  order  to  pay  those 
debts,  it  was  necessary  to  provide  means:  it  became 
necessary  to  sell  a  certain  sum  of  stock  which  stood  in  the 
names  of  the  executors,  and  with  that  stock  those  debts 
were  paid.  The  additional  articles  to  the  account  are, 
therefore,  on  the  one  side,  the  money  produced  by  the 
sale  of  that  stock,  and  on  the  other  side  the  application 
of  those  monies  to  the  payment  of  the  debts.  It  appears 
that  those  additional  articles  were  submitted  to  Mr.  Day^ 
the  solicitor  on  the  part  of  the  Plaintiffi ;  that  he  was 
fully  apprized  of  them;  and  that  they  were  fully  ex- 
plained to  Davies  himself  on  the  day  that  he  executed 
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the  release.     In  this  respect,  therefore,   although  the 
memorandum  is  certainly  incorrect — because,  accord- 
ing  to  the   memorandum,    the   whole   accounts    had 
been  examined  by  Chapmarij  whereas   in  fact  the  ac- 
counts examined  by  him  extended  only  to  the  9th  Fe^ 
bruan/j  and  not  to  those  additional  articles  —  yet  it  is 
plain  that  the  parties  were  fully  aware  that  by  the  ex- 
amination of  the  accounts  by  Mr.  Chapman^  was  meant 
that  examination  only  which  Mr.  Chapman  had  actually 
made,   and  that  it  was  not  meant  to  include  those 
additional  articles  which  had  been  inserted  principally 
at  the  request  of  the  Plaintiff  himself  after  the  examin- 
ation by  Mr.  Chapman.    On  this  ground,  therefore,  it  is 
not  to  be  stated  diat  there  was  any  fraud.     It  is  said, 
liowever,  that  there  was  fraud,   because  the  Plaintiii^ 
Mrs.  DatdeSf  was  entitled  not  only  to  an  account  of  the 
estate  of  John  Bradey,  but  an  account  of  the  estate  of 
Whimper  Bradey,  and  that  the  only  account  which  Mr. 
Chapman  examined  was  the  account  of  the  estate  of 
John  Bradey^  and  the  information,  therefore,  with  respect 
to  the  estate  of  Whimper  Brade^j  to  which  she  was  entitled, 
^as  not  duly  afforded.     It  appears  from  the  evidence 
that  Johi  Bradey  was  one  of  the  executors  of  Whimper 
Sradey^  with  two  of  the  Defendants,  and  that  he  was  in 
truth  the  sole  acting  executor  of  Whimper  Bradey  $  that 
he  possessed  the  whole  of  his  property,  and  alone  ad- 
ministered that  property.     It  is  quite  immaterial,  there- 
fwe,  whether  there  was  any  correct  examination  of  the 
accounts  of  the  estate  of  Whimper  Bradey,  because  as 
John  Bradey  had  alone  administered  that  estate,  whe- 
ther he  had  administered  it  properly  or  improperly,  he 
was  the  person  whose  assets  must  answer  for  his  ad- 
ministration; and  if  the  whole  of  the  assets  were  ad- 
ministered, it  was  perfectly  immaterial  what  had  been 
the  adminbtration  of  the  estate  of  Whimper  Bradey, 
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Then,  let  it  be  said  that  his  administration  was 
most  incorrect,  the  estate  of  John  Bradey  must  answer 
for  that  incorrectness.  It  could  answer  for  that  in- 
correctness only  to  the  extent  of  his  property,  and 
the  account  of  the  estate  of  John  Bradey^  therefore, 
would  be  all  the  Plaintiffs  could  obtain,  whatever  had 
been  the  mal-administratio'n  of  the  estate  of  Whimper 
Bradey.  It  is  not  stated  in  the  evidence,  but  it  is 
perfectly  manifest  that  it  must  have  been  fully  explained 
to  the  Plaintiffs,  because  the  release  itself  purports  to  be 
a  release,  not  as  to  the  estate  of  John  Bradey  alone,  upon 
whose  accounts  the  release  proceeded,  but  as  to  the 
estate  of  Whimper  Bradey  also.  Now,  the  Plaintifi 
could  never  have  executed  that  release,  taking  the 
balance  of  John  Bradei/s  estate  as  the  balance  of  the 
two  estates,  except  the  circumstance  which  I  have  stated 
had  been  fully  explained  to  them,  and  the  extent  of  that 
demand  had  been  shewn  to  be  necessarily  confined  to 
such  balance  as  should  appear  to  be  due  from  the  estate 
of  John  Bradey.  All  the  information,  therefore,  that 
was  essential  to  the  justice  of  the  case  must,  upon  the 
facts,  be  taken  to  have  been  given  to  the  Plaintiffs  before 
they  executed  this  release.  But  it  is  said,  although  the 
Plaintiffs  might  have  no  remedy  with  respect  to  the 
administration  oi  John  Bradey  except  to  the  extent  of  the 
property,  and  taking  the  whole  of  his  property  they 
could  take  nothing  else  as  it  regarded  him,  yet  still  tliere 
might  have  been  a  mal-ad ministration  on  the  part  of  the 
executors,  which  would  have  made  the  executors  per- 
sonally liable ;  and  the  material  ground  upon  which  tliat 
statement  b  made  raises  a  question  of  some  nicety  and 
difficulty.  Whimper  Bradey  and  John  Bradey  had  been 
partners  in  their  farming  concerns.  They  were  partners 
in  the  property  upon  which  those  farming  concerns  were 
conducted.     They  had  in  moieties  a  considerable  estate* 


r. 
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Whimper  Bradey^  by  his  will,  making  John  Bradey  one  of     ^  1829.  ^ 
his  executors,  also  gave  him  a  power  to  sell  the  moiety       Da  vies 
of  an  estate  which  they  held  jointly,  for  the  purpose  of 
converting  it  into  personal  estate,  and  John^  after  the 
death  of  Whimper  Bradej/j   accordingly  executes  that 
power.     He  sells  that  moiety  of  the  estate,  and  he  sells 
also  his  own  moiety  of  the  estate.     He  puts  up  the 
whole  estate  to  sale,  and  it  produces  a  sum  of  6450/. 
In  this  sale  he  employs  one  of  the  Defendants,  who  was 
a  co-executor  with  him  under  the  will  of  Whimper 
Bradey,  and  was  an  auctioneer.    He  employs  him  for  the 
purpose  of  the  sale  of  this  estate.     It  so  happens,  that 
there  is  no  price  bid  at  the  auction  which  is  thought  a 
xeasonable  price  for  this   property,    and  it  is  after- 
'wards  sold  by  private  contract  by  the  Defendant,  the 
Auctioneer;   who  is  subsequently  employed   by  John 
Mradey,  as  his  agent,  to  receive  the  money  from  the 
purchaser;  he  accordingly  does  receive  the  6450/.  and 
pays  it  over  to  John  Bradey. 

Now  it  is  said,  that,  having  received  this  6450/.,  and 
tieiDg  an  executor  under  the  will  of  Whimper  Bradey, 
'wbo  had  desired  that  his  moiety  of  the  estate  might  be 
converted    into    personal   estate,   he   ought  never   to 
liave  parted   with  the  produce  of  that  moiety  which 
Whimper  Bradei/s  share  had  produced,   but  that  he 
ahould  have  retained  it  as   executor  under    Whimper 
JBradei/s  will,  for  the  purposes  of  his  will,  to  be  ad- 
ministered in   the  payment  of   his   debts ;   and  that, 
having  paid  it  over  to  John  Bradey^  if  John  Bradey  had 
been  guilty  of  any  mal-administration  of  this  property, 
so  handed  over  to  him  by  his  co-executor,  he,  as  co- 
executor,  was  to  be  answerable  for  John  Bradej/^  mal- 
administration.   Now  it  is  extremely  true,  and  perfectly 
well  settled  upon  the  principles  of  this  Court,  that  if  there 
be  more  than  one  executor,  and  one  executor  receives 
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Davieb 

V, 

Spurling. 


part  of  the  personal  estate,  and  afterwards  hands  it  over 
to  a  co-executor,  who  wastes  the  property  so  handed 
over  to  him,  the  executor  who  did  hand  it  over,  is 
personally  liable  for  the  abuse  of  trust  in  the  other 
executor;  because,  having  once  possession  of  the  moneys 
it  was  his  duty  to  see  that  it  was  secured,  sd  as  to  be 
properly  applied  in  administration,  and  he  ought  not 
to  have  given  to  his  co-executor  the  power  to  waste  it. 

That  principle  is  perfectly  well  settled,  and  th« 
question  is,  whether  it  reaches  this  ease?  The  co- 
executor,  who  receives  money  in  that  character,  has 
a  legal  right  to  retain  it  against  his  co-executor;  and 
it  being  his  duty  to  protect  the  property  in  respect 
of  which  this  trust  of  executor  is  reposed  in  him,  if 
he  does  not  protect  the  property,  but  places  it  in  a 
situation  in  which  it  may  be  wasted,  then  he  is  to 
be  answerable ;  but  he  is  to  be  answerable  because  he 
had  the  legal  right  to  retain  it,  and  he  did  not  avail 
himself  of  that  legal  right,  but  handed  it  over  to  his 
co-executor,  who  wasted  it  Now,  had  this  Defend- 
ant, the  auctioneer,  a  legal  right  to  retain  this  money 
from  John  Bradey  ?  He  possessed  it  in  the  sole  character 
of  agent  of  John  Bradey.  As  executor,  he  never  could 
have  possessed  this  money ;  it  was  the  produce  of  the 
real  estate,  which  partly  belonged  to  JT.  Bradey  and 
partly  belonged  to  Whimper  Bradey^  who  by  his  will 
had  authorised  John  Bradey  to  sell  that  moiety  of  the 
estate  which  was  his  property.  The  auctioneer  or 
agent,  therefore,  who  received  this  money  in  its  pas- 
sage from  the  purchaser  to  the  vendor,  John  Bradey, 
did  not  receive  it  in  the  character  of  executor.  As  he 
received  it  in  the  character  of  agent  of  John  Bradey  alone^ 
he  never  could  have  legally  retained  it  against  John 
Bradeyy  \i  John  Bradey  had  thought  fit  to  take  proceedings 
for  the  purpose  of  compelling  him  to  pay  to  J.  Bradey 
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the  amount  of  that  money.     Now  this  being  the  case,  I  1829. 

am  of  opinion  that  the  auctioneer  the  Defendant^  the  co»  .T  -  '-  ^ 

executor,   was  perfectly  justified  in   paying  over  the  v, 

money  to  John  Bradey  /  and  that  if  there  were  any  mal-  Sfubuko. 
administration  of  that  property  by  J.  Bradey^  that  he, 
the  a>«xecator,  is  not  liable  in  that  respect 

It  was  said  also  that  there  was  mal-administration  by 
John  Bradey  of  his  brother's  estate,  with  respect  to  the 
payment  of  a  certain   debt  due   to  the  co-executor 

In  order  to  establish  that  fact  of  mal-administration, 

the  only  evidence  resorted  to  on  the  part  of  the  PlainiifiTs 

"^as  the  answer  of  the  Defendant;  but  the  answer  of  the 

Defendant,  that  part  of  it  which  was  necessarily  read, 

XkCfC  only  amounted  to  evidence  of  the  existence  of  the 

debt,  but  of  the  legal  right  of  Mr.  Spurlitig  to  claim  that 

debt  qS  John  Bradey j  partly  in  his  own  right,  and  partly 

«is  executor  to  his  brother,  it  being  a  joint  debt  due  from 

tiie  two  brothers  to  Spurting.     Now  the  Plaintifl&  have 

Xio  other  evidence  than  the  answer,  and  the  answer  dis- 

c:loses  a  case  which  makes  out  the  payment  to  be  a  most 

Correct  payment.     It  is  not  necessary  to  make  any 

further  observations  on  the  subject,   because  the  evi- 

fSence  by  which  a  debt  is  proved,   at  the  same  time 

proves  the  correctness  of  the  transaction  with  respect  to 

it.    There  is,  therefore,  not  only  no  surprise  with  respect 

to  this  release,  and  no  ground  for  opening  the  accounts 

on  that  head,  but  there  is  no  fraud  established,  upon 

which  the  Court  would  be  justified  in   avoiding  the 

Klease,  and  in  opening  the  accounts.     But  then  it  is 

said,  that  if  the  case  be  not  sufficiently  strong  to  open 

the  accounts,  it  is  yet  sufficiently  strong  to  induce  the 

Court  to  give  a  decree  to  the  Plaintifi&  to  surcharge  and 

those  acoottots.    Now  in  order  to  induce  the 
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1829.  Court  to  make  a  decree  that  the  Plaintiffi  are  to  be  at 
DaVies  liberty  to  surcharge  and  falsify  accounts,  it  is  necessaiy 
o.  that  there  should  be  established,  in  the  progress  of  the 

suit,  some  one  mistake  with  respect  to  an  item  in  the 
accounts.  It  is  not  necessary  for  that  purpose .  to 
establish  more  than  one  mistake,  it  being,  in  the  view 
of  the  Court,  a  reasonable  inference,  that  if  there  be  one 
mistake  there  may  be  many  mistakes;  and  the  Plain- 
tiffs, therefore,  ought  to  have  the  liberty  of  entering 
fully  into  those  accounts  with  a  view  to  proving  other 
mistakes.  It  happened  that  Mr.  Cclchesterj  one  of  the 
Defendants,  the  executor,  was  also  the  agent  of  John 
Bradey.  He  was  an  agent  employed  by  him  in  the 
management  of  the  farming  concerns,  and  at  the  death 
oijohn  Bradey  there  was  in  his  hands  a  sum  of  moneyt 
[174/.,]  which  was  due  from  Mr.  Colchester  as  agent  to 
John  Bradey.  It  appears  in  evidence  that  John  Brady 
shortly  before  his  death  had  told  Mr.  Cokhester^  that  he 
was  to  make  a  particular  application  of  part  of  this  pro- 
perty in  favour  of  some  of  his  relations,  and  that  he  was 
to  keep  the  residue  for  his  own  use  and  benefit.  And  it 
appears  further,  that  there  wasfound  amongst  the  papers 
of  John  Bradey  a  written  memorandum,  by  which  Mr. 
Colchester  was  authorised  to  make  these  payments  in 
favour  of  the  relations  of  John  Bradey^  and  was  desired 
to  retain  the  rest  Mr.  Colchestery  acting  upon  these 
facts,  did  not,  when  the  accounts  were  made  out,  which 
Mr.  Chapman  examined,  introduce  any  part  of  this  sum 
of  1 74</.  into  the  accounts ;  but  about  a  fortnight  after- 
wards he  disclosed  to  the  Plaintiffs  the  particulars  of 
this  transaction,  and  explained  to  them  that  he  did  not 
introduce  that  sum  into  the  accounts,  because  he  con- 
sidered that  he  was  acting  fairly  according  to  the 
directions  of  John  Bradey^  by  retaining  to  his  own  use 
that  part  of  it  which  John  Bradey  had  not  directed  him 
to  apply  to  the  benefit  of  his  relations;  that,   there- 
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fore,  he  had  not  introduced  it  into  these  accounts,  and 
that  there  was,  after  the  application  in  favour  of  John 
Bradet/*s  relations,  a  balance  of  132/.  remaining  in  his 
hands;  that  if  the  Plaintiff  (Mr.  Davies)  thought  that 
he^  Mr.  Colchester^  ought  not  to  retain  this  132/.  for 
his  own  benefit,  he  was  quite  ready  to  pay  it  to  him ; 
and  he  left  it  to  Mr.  Davies  to  say  how  he  should 
apply  this  sum  of  132/.  The  Plaintiff,  Mr.  Denotes, 
thought  that,  under  the  circumstances,  he  was  justified 
in  demanding  from  Mr.  Colchester  this  132/.,  and  it 
was  accordingly  paid  to  him  by  Mr.  Colchester  within 
a  short  period  after  this  release  was  executed,  and  the 
accounts  setded.  Now  it  is  said  that  if  this  132/.  had 
not  been  paid  over  before  the  institution  of  this  suit, 
but  in  the  progress  of  the  suit,  it  would  have  been  a  plain 
error  in  Mr.  Colchester's  account  that  he  had  kept  back 
this  132/.,  and  that  if  it  had  been  established  in  the 
suit,  the  Court  would  necessarily  have  been  driven  to  a 
decree  to  authorise  the  Plaintiff  to  surcharge  and  falsify 
the  accounts.  That  is  perfectly  true,  supposing  the 
Court  should  be  of  opinion  that  Mr.  Colchester  was  not 
justified  in  retaining  it,  and  for  the  purpose  of  consider- 
ing the  argument  of  the  Plaintiffs,  it  may  be  conceded 
that  Mr.  Colchester  was  not  justified  in  retaining  this 
132/.  The  Plaintiff  contends  that  it  makes  no  difference 
that  that  sum  was  paid  previous  to  the  institution  of 
the  suit,  because  it  was  equally  an  error  in  these  accounts; 
and,  consequently,  that  notwithstanding  the  previous 
payment,  the  Plaintiffs  are  now  entitled  to  a  decree  to 
surcharge  and  falsify. 


1829. 


Davies 

V. 

Spurlino. 


I  cannot  follow  the  reasoning  of  the  Plaintiffi  in  this 
case.  If^  in  the  progress  of  a  suit,  an  account  upon 
which  the  defendants  insist,  is  proved  to  be  in  any 
degree  erroneous,  erroneous  even  in  any  one  item,  then 
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18S9.       the  plaintiffs  are  entitled  to  a  decree  to  surcharge,  and 

^^  '  falsify ;  but  here  the  Plaintifis  have  not  establishedt  m 

V.  the  progress  of  this  suit,  that  there  is  any  error  in  the 

There  was  originally  an  error  in  the  account,  but  this 
error  has  not  been  detected  in  the  suit ;  the  PlainUfia, 
therefore,  are  not  relieved  under  the  decree  of  the 
Court  against  this  error,  but  by  an  arrangement  made 
out  of  court  this  error  has  been  corrected.  The  error 
having  been  corrected  out  of  court,  and  before  the  xor 
stitution  of  the  suit,  I  am  of  opinion  that  it  is  not  a 
foundation  upon  which  the  Court  ever  has,  or  ever 
would  be  justified  in  giving  to  the  plaintiflb  the  liberty 
to  surcharge  and  falsify. 

Upon  the  whole,  I  am  of  opinion  that  this  bill  must 
be  dismissed^  and  that  it  must  be  dismissed  with  costs. 

Reg.  Lib.  A.  1829.  foL  170. 
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BETWEEN 

MARY  ANN  BROUGH,         -  -      Plaintiff;     Westihnstie 

Hall. 
AND  Nov.  S3.  2i. 

MARGARET  ODDY,  -  -     Defendant. 


N  the  month  of  March  1823,  the  Plaintiff  held  certain  Indmnky, 


title  deeds,  which  had  been  deposited  with  her  by  f^^  plaintiff 

John  Brough  the  elder,   to  whom  the  same  belonged,  having  parted 

qnder  a  verbal  agreement  that  the  Plaintiff  should  hold  deeds,  on 

the  same  as  a  security,  to  the  intent  that  she  might  have  ^^.'^'*  *®    _ 

an  equitable  lien  for  a  debt  of  900/.  due  to  her  from  him,  able  her  debt> 

with  lawful  interest  thereon ;  the  whole  of  which  debt,  ^uJ^^of^ney 

with  some  interest  thereon,  in  the  month  of  March  1823,  on  annuity, 

remained  due  to  the  Plaintiff.     In  March  1823  Jahn  ant,bymemo- 

Brough  the  younger,  son  of  John  Brough  the  elder,  was  random  in 

desirous  of  raising  a  sum  of  money  for  his  own  use  by  dertcx^  to 

the  sale  and  grant  of  a  life  annuity,  and  the  father  ^ufj^*J.^^he 

agreed  to  join  with   his   son   in  grunting  and  giving  Plaintiff,  in 

security  for  the  payment  of  such  annuity.     John  Brough  ^^e  paid  by 

the  younger,  some  few  days  previously  to  the  7th  March  the  grantor. 

1823,  on  behalf  and  with  the  privity  of  John  Brough  the  feu  jnto  ar- 

elder,   requested  the  f^laintiff  to  deliver  up  the  deeds  rear,  and  the 

Plaintiff  paid 
which  had  been  deposited  with  her,  for  the  purpose  of  it. 

enabling  him  and  his  father  to  raise  such  intended  sum  -  ^^"  *.g^ 

of  money  for  the  use  of  the  son,  by  means  of  the  grant  performance 

of  an  annuity  which  he  represented  he  and  his  father  g^^urity?"*  ^ 

were  desirous  to  secure  by  an  assignment  of  the  pre-      Held,  that, 
...  1    ..  1     J      1  1  1         .  the  Plaintiff 

mises  comprised  m  such  title  deeds,  so  that  such  assign-  having  taken 

ment  might  take  priority  over  the  lien  of  the  Plaintiff  on  this  i;>er8onal 

.  ,  .     .  security,  a 

the  pren^lses.   And  in  order  to  induce  the  Plaintiff  to  part  court  of  equity 

with  the  deeds,  John  Brough  the  younger  proposed  that  Jj^^Jfe^'am 
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1829.  the  Defendant  should  give  an  indemnity  (as  after  men- 
tioned) to  the  Plaintiff  against  the  consequence  of  any 
default  being  made  in  payment  of  such  intended  annuity, 
and  the  Defendant  consented  to  enter  into  an  agreement 
with  the  Plaintiff  to  indemnify  and  guarantee  her  to  the 
extent  of  SO/,  per  annum  in  the  event  of  any  de&ult 
being  made  in  payment  of  the  annuity  proposed  to  be 
charged  on  the  premises  comprised  in  the  title  deeds,  in 
order  to  preserve  the  premises  from  being  actually  re- 
sorted to  and  taken  by  such  annuitant  under  the  trusts 
of  the  annuity  deed ;  the  terms  and  provisions  of  which 
agreement  were  contained  and  specified  in  a  letter 
which  Margaret  Oddy  wrote  and  sent  to  the  Plaintiff, 
which  is  as  follows  (a) :  —  "  Blackheath  Hillj  March 
the  7th,  1823,  Madam,  At  the  request  of  my  son-inJaw 
Mr.  John  Brought  I  beg  to  state  that  I  am  willing,  in 
the  event  of  his  raising  money  by  means  of  the  security 
which  you  have  lent  to  him,  to  become  guarantee  to 
you  for  the  amount  of  SO/,  per  annum  during  the  con- 
tinuance of  that  bond,  it  being  understood  that  in  the 
event  of  Mr.  Brough  becoming  possessed  of  any  pro- 
perty in  right  of  his  wife,  that  property  to  be  appro- 
priated to  the  discharge  of  the  bond,  and  that  I  shall 
be  from  that  time  exonerated  from  further  responsi- 
bility ; "  which  letter  was  signed  hy Margaret  Oddy. 

John  Brotigh  the  younger  gave  the  Plaintiff  the  fol- 
lowing receipt  for  the  deeds :  —  "  Received  of  Mrs. 
Mary  Anne  Brough  the  lease  of  all  my  property  situated 
in  Islington,  which  had  been  placed  in  her  hands  as 


(a)  This  letter  not  being  stamped,  could  not  be  given  in  evidence. 
The  agreement  was  stamped  with  an  agreement-stamp;  but  it  was 
objected  by  the  Defendant's  counsel,  that  it  ought  to  have  been 
stamped  with  a  stamp  applicable  to  annuities,  and  to  have  been 
enrolled :  however,  the  case  having  been  determined  on  the  princi- 
pal point,  these  objections  were  not  noticed. 


Odoy. 
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security,  as  also  the  counterpart  of  the  lease  of  a  house  1829. 
let  to  Mr.  Cincliffe  at  48/.  10s.  per  annum,  for  the  «~  ^  *" 
purpose  of  assigning  that  sum  in  payment  of  an  annuity  v. 

which  I  hereby  engage  to  return  so  soon  as  that  purpose 
is  accomplished.    John  Brough. 

The  father  and  son  were  thereupon  enabled  to  obtain^ 
and  did  obtain,  for  the  use  of  the  son  a  sum  of  500L, 
upon  the  grant  of  an  annuity  of  40/.  to  one  William 
Wilmskurst. 

Pending  the  treaty  with  William  Wilmshurst  for  the 
annuity,  a  memorandum  of  agreement  in  writing  was 
prepared  by  John  Brough  the  younger,  and  signed  by 
.^largaret  Oddy^  which  is  as  follows :  —  ^^  By  these  pre- 
sents be  it  known,  that  under  the  following  consider- 
ations and  with  the  conditions  hereinafter  specified,  I^ 
tiie  undersigned,  Margaret  Oddy  of  Blackheathy  in  the 
cx>anty  of  Kent^  do  hereby  engage  and  make  myself 
responsible  to  Mrs.  Mary  Anne  Brough  of  No.  42.  LamVs 
Conduit  Street^  London^  for  the  yearly  payment  of  the 
sum  of  29/.  195.  6d.  of  lawful  money  of  Great  Britain  ; 
^^hereas  the  said  Mary  Anne  Brough  hath  yielded  up  to 
^r.  John  Brough  of  High  Wycombe,  in  the  county  of 
Bucks,  for  his  use  and  benefit,  certain  securities,  which 
were  placed  in  her  hands  by  Mr.  John  Brough  the  elder 
of  No.  8.  Lancaster  Street,  Burton  Crescent,  for  securing 
to  her  the  due  payment  of  a  certain  sum  ;  and  whereas 
the  said  John  Brough  hath  by  means  of  those  securities 
raised  a  sum  of  money  for  his  benefit  on  annuity,  for 
the  due  payment  of  which  annuity  those  securities  are 
made  liable,  I,  the  before  mentioned  Margaret  Oddy,  do 
hereby  engage  to  pay  the  said  Mary  Anne  Brough  the 
sum  of  29/.  195.  6c/.  annually,  by  quarterly  payments,  in 
the  event  tliat  the  before  said  John  Brough  doth  not  duly 
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1829.  pay  tbe  said  annuityi  and  by  cause  of  which  nopp9y<r 
ment,  those  securities  shall  be  taken  for  that  purposei  it 
being  understood  that  whereas  the  said  John  Brougjh 
is  by  virtue  of  his  marriage  with  my  daughter,  entitled 
«under  certain  circumstances  and  conditions  to  become 
possessed  of  a  sum  of  money,  part  of  my  present  estate^ 
that  should  he  come  into  possession  of  such  moneyi 
that  from  and  after  that  time  this  bond  shall  be  null  and 
void,    Elackheath^  April  Uth,  1823.    Margaret  Odify.'' 

Default  was  several  times  made  in  payment  of  the 
annuity  to  William  Wilmshiirsl,  but  the  same  was 
eventually  paid  by  the  two  John  BroughSf  or  one  of 
them ;  default  being  made  in  payment  of  the  quar^ 
terly  portions  of  the  annuity  which  became  due  on 
the  14th  October  1826,  and  I4th  January  1827,  tbe 
PlaintifiT,  in  order  to  prevent  a  sale  of  the  premises, 
with  her  own  monies  paid  to  William  Wilmshurst  the 
two  quarterly  payments  of  the  annuity  in  arrear,  to  tbe 
amount  of  20/.  This  sum  was  afterwards  repaid  to  the 
Plaintiff  by  John  Broiigh  the  younger ;  but  default  wa^ 
made  in  payment  of  the  three  next  quarterly  payments 
of  the  annuity,  and  the  PlaintiiF,  in  order  to  prevent  a 
renewal  of  the  threatened  proceedings  on  the  part  of 
William  Wilmshurst^  paid  the  same  to  the  amount 
of  SOL 

The  bill  stated  the  preceding  facts,  and  that  John 
Brough  the  younger  had  taken  the  benefit  of  the  insolvent 
debtors'  act,  and  prayed  a  specific  performance  of  the 
agreement,  and  a  reimbursement  of  what  the  Plaintiff 
had  already  paid  on  account  of  the  annuity.  And  that 
the  Defendant  might  be  decreed  to  give  to  the  Plaintiff 
some  adequate  security  for  her  reimbursement  or  in- 
demnity as  the  Court  should  think  fit. 
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The  Defendant,  by  her  answer,  admitted  the  letter  of  ^  1829. 
the  7tb  March  1823,  but  denied  that  such  letter  was 
^er  meant  to  bear  the  construction  which  had  been  put 
upon  it  by  the  complainant,  or  that  the  Defendant  ever 
intended  to  guarantee  any  payments  to  be  made  by  the* 
complainant  in  respect  of  the  annuity,  other  than  such 
as  she  might  or  should  be  legally  compelled  to  pay. 
And  that  such  guarantee  was  never  intended  by  her  to 
be  extended  to  payments  which  the  Plaintiff  might 
voluntarily  make  for  or  on  behalf  of  the  said  John  Brough 
the  younger,  and  which  she  was  under  no  legal  necessity 
to  make. 

The  Defendant  admitted  signing  the  agreement,  and 
submitted,  that  if  she  was  liable  upon  such  guarantee, 
^e  Plaintiff's  remedy  was  at  law.  And  denied  the 
IPlaintiff 's  right  to  have  the  specific  performance  prayed. 

A  witness  deposed  to  the  payment  of  three  sums  of 
J0{.  each  by  the  Plaintiff  on  account  of  the  annuity,  and 
"tfiat  the  sum  of  22/.  145.  remained  djue  to  the  Plaintiff. 

Mr.  Pemberton^  and  Mr.  Girdleslone^  junr.,   for  the 
Tbiintiff. 

The  Plaintiff  held  certain  deeds  as  a  security  for  the 
sum  of  900/.  The  younger  Brough  wanted  to  raise 
money,  and  he  and  his  father  concurred  in  applying  to 
the  Plaintiff  for  the  deeds ;  but  she  refused  without  some 
guarantee  that  she  should  be  indemnified  against  the 
annui^  about  to  be  granted  by  the  Broughs.  And  the 
Defendant  indemnified  her  by  a  guarantee  in  a  letter, 
dated  7th  March  1823,  written  by  the  Defendant  to  the 
Plaintiff  The  Defendant  is  the  mother-in-law  of 
Mr.  John  Brough  the  younger.  It  is  confessed  in  the 
answer  that  the  Plaintiff  had  given  up  the  deeds,  and  it 
ii  for  that  act.the  guarantee  was  given.    It  is  a  necessary 
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1 829.  inference  from  the  agreement  that  a  security  should  be 
given  to  the  Plaintifl^  although  the  agreement  is  very 
inartificialiy  expressed.  Parrot  ▼•  Wells  and  Wi^{a\ 
and  Ranelaugh  ▼•  Hayes  (&),  —  these  cases  do  not  strictly 
apply,  but  they  shew  how  far  the  Court  has  gone  in 
cases  of  indemnity ;  the  Plaintiff  was  induced  to  give  up 
the  deeds  in  consequence  of  this  guarantee. 

Mr.  Pepys  and  Mr.  Wright^  for  the  Defendants. 

The  Plaintiff's  remedy  is  in  a  court  of  law ;  does  the 
Court  exercise  its  jurisdiction  simply  on  a  contract  to  pay 
a  sum  of  money  ?  the  court  of  equity  never  has  exercised 
any  such  jurisdiction,  and  it  is  to  be  presumed  never 
will;  the  contract  is,  that  if  the  annuitant  claims  the 
annuity  against  the  estate,  then  the  Defendant  should 
pay,  the  Plaintiff  has  no  right  to  a  further  security. 

Mr.  Pemberton  in  reply. . 

The  difficulty  I  have  to  contend  with  is,  whether  it  is 
not  a  mere  question  at  law.  It  is  not  necessary  to  shew 
that  the  property  has  been  seized  in  execution,  the  De- 
fendant being  at  liberty  to  make  those  payments  which 
would  protect  her  own  property.  And  it  is  not  dis- 
puted  that  payments  have  been  made  by  her. 

The  Master  of  the  Rolls. 

The  quci^tion  here  is,  whether  the  Court  is  under 
a  necessity  of  sei^ding  the  parties  to  a  court  of  law, 
[His  Honour  here  read  the  agreement.]  It  is  said 
that  the  event  has  happened  upon  which  the  pay- 
ment was  to  take  place.  For  the  purpose  of  con- 
sidering the  question,  whether  tlie  Court  can  entertain 
this  case,   we  may   suppose  that  the   event  has  hap- 


(a)  «  Vern.  1«7.  {h)  1  Vem^  1S9.  ' 
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pened.  It  is  said  that  this  is  a  case  for  equitable  in-  1829. 
terposition,  and  that  the  Court  will  compel  the  De- 
fendant to  give  a  complete  security.  I  am  not  aware 
that  the  Court  has  gone  any  such  length,  if  the  parties 
choose  to  satisfy  themselves  with  a  personal  obligation, 
the  Court  will  not  give  more ;  there  is  no  engagement 
here  to  indemnify,  but  only  to  pay  a  certain  sum.  I 
am  of  opinion,  that  the  Plaintiff  must  be  left  to  her 
remedy  at  law,  that  she  has  no  case  for  equitable  juris* 
diction,  and  that  the  bill  must  be  dismissed,  and 
with  costs. 


BETWEEN 

HENRY  GODFREY,  D.  D.,  President  or  Master  of  WssTinNgTBE 
the  College  of  St.  MARGARET  and  St.  BER-        ^"~ 
NARD,  commonly  called  Queen's  College,  in  the 
University  of  Cambridge,  and  the  FELLOWS  of 
the  same  College  -  -  Plaintiffi ; 

AND 

THOMAS  BRIDGE  LITTELL,        -  Defendant 

QUEEN'S  COLLEGE,  at  Camhidge,  is  seised  in  Boundariei. 
fee  of  the  manor  of  Horsham  HaU,  in  the  county  Lef^or  and 

ot  Essex.  

Where  a 
Plai  n  tiffshows 
Certain  fields  called  Lao/  Fields  are  parts  of  this  a  title  to  some 

manor,  and  the  college  was  accustomed  to  demise  them  1*"^*?^  » 
'  °  contusion  of 

boundaries, 

he  if  entitled  to  a  commission  or  an  issue.    In  this  case  a  commisidon  was  directed. 
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from  time  to  time  for  a  term  of  twenty-ond  ye^^fSf  itt 
consideration  of  a  fine  and  yearly  rent. 

The  Defendant  became  the  tenant  of  those  fields  k 
or  about  the  year  1778,  under  a  lease  granted  by  the 
college,  and  given  to  the  Defendant  by  the  Rev.  fVil^ 
liam  Collierj  who  was  the  executor  of  Sarah  Bridge^  aa 
ancestor  of  the  Defendant,  and  tlie  Defendant  continued 
tenant  of  the  property  under  that  lease  until  Mickaetmat 
1789,  when  the  college  granted  him  a  further  lease  for 
twenty-one  years,  and  he  occupied  the  farm  up  to  the 
time  of  the  expiration  of  that  term  in  1810.  The 
quantity  in  the  leases  was  described  as  three  score  acres, 
but  the  college  contended  that  the  real  quantity  was 
seventy-one  acres  and  a  half,  whilst  the  Defendant  would 
only  admit  it  to  amount  to  forty-five  acres,  including 
the  chaseway ;  and  averred  in  his  answer,  that  an  acre, 
by  estimation,  of  uninclosed  lands  in  Cambridgeshire  was 
only  three  roods ;  and  from  a  circumstance  stated  by 
him,  he  concluded  that  the  Zjocy  Fields  were  formerly 
uninclosed,  and  common  or  open  field.  The  college 
also  insisted,  that  two  fields  called  the  Oxlej/s,  to  the 
north  of  a  chaseway,  containing  about  twenty  acfes, 
were  parts  of  the  Lao/  Fields,  which,  however,  was 
positively  denied  by  the  Defendant,  who,  in  1810,  only 
gave  up  to  the  Plaintifis  the  six  fields  lying  to  the 
south  of  the  chaseway,  containing  forty-one  acres.  Ic 
appeared  that  at  the  expiration  of  the  last  lease,  the 
college  claimed  more  land  than  was  given  up  by  the 
Defendant,  and  brought  an  ejectment,  which  was  after- 
wards abandoned. 


The  bill  charged,  that  by  reason  of  the  firaudulent 
matters  mentioned  in  the  bill,  the  Plaintiffs  were  de- 
prived of  any  remedy  at  law  in  the  premises,  and  that 
the  college  must  be  deprived  of  its  just  rights  unless  thb 
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Court  should  issue  a  commission  to  ascertain  the  bound-  1829* 

aries  of  the  lands  belonging  to  the   collie  and  to  the  go^^*t 
Defendant  respectively.  «. 


The  bill  prayed,  that  the  Defendant  might  answer 
and  discover  the  matters  of  the  bill,  and  that  the  farm 
called  JLaof  Fields  and  the  boundaries  thereof,  might 
be  distinguished  and  ascertained  under  the  direction 
bnd  decree  of  the  Court,  and  that  for  that  purpose  a 
commission  might  issue.  The  bill  also  prayed  for  an 
account  of  rents.  On  the  part  of  the  Plaintifis  there 
was  given  in  evidence  an  account  or  terrier,  whereby 
Thomas  Bridge^  an  ancestor  of  the  Defendant,  after 
Noticing  that  the  &rm  called  Lacy  Fields  did  contain 
by  estimation  sixty  acres  or  thereabouts,  certified  that 
the  farm  so  estimated  contained  by  admeasurement 
seventy-one  atres  and  a  half. 

Several  witnesses  were  examined  on  both  sides  as  to 
the  reputation  of  the  ownership  of  the  land  on  the  north 
aide  of  the  chaseway,  some  of  them  deposing  that  the 
whole  of  it  was  the  Defendant's  ow^  property,  whilst 
others  deposed  to  a  reputation,  that  one  of  the  closes, 
numbered  9  on  the  map  produced,  and  two  acres, 
part  of  a  close  numbered  8,  belonged  to  the  college. 

On  thepartof  the  Plaintiff,  Francis  Minotj  aged  seventy- 
seven,  proved  that  he  lived  one  year  with  the  Defend- 
ant's father  when  thirteen  years  of  age,  and  had  since 
resided  about  two  miles  from  the  farm ;  that  the  Lacg 
Fields  conuined,  as  he  had  heard  and  believed,  sixty 
acres,  statute  measure,  and  were  situated  in  the  parish 
qH Hendycamps ;  that  the  chaseway  passes  through  the 
Lacy  Fieldsj  twenty  acres  on  the  right  side  and  forty 
acres  on  the  left  side,  and  that  the  pro|ierty  or  ownership 
thereof  was  reputed  to  belong  to  Q^erCs  College.    His 
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1829.       grand&ther,  who  was  bailiff  to  the  college,  once  told 
Q^^       Jiinti*  on  going  over  Lao/  Fields,  that  the  fields  on  both 
V.  sides  the  chaseway  were  what  they  call  Ijcuy  Fidds^ 

and  that  deponent  believed  it  to  be  true. 

John  Unwin  proved,  that  part  of  Laa/s  Fields  was  in 
Hendycampsj  and  part  in  Steeple  Btanstead,  in  Essex^  and 
consisted  of  forty  acres,  as  he  had  always  heard  and 
believed ;  and  that  the  Lacy  Fields  lie  altogether  on  the 
left  hand  of  the  chaseway ;  that  the  piece  of  land  num- 
bered 9,  and  two  acres  of  No.  8,  which  No.  8  was 
formerly  called  Middle  Oxleys  (on  the  north  of  the 
chaseway)  were  the  property  of  QueerCs  College ;  but 
deponent  never  knew  they  were  considered  part  of 
Lacy  Fields ;  that  No.  9  contained  about  eleven  acres, 
and  that  fifty  years  ago  there  was  no  fence  between 
No.  8  and  No.  9 ;  that  the  residue  of  No.  8,  with  a  piece 
of  land  called  Lfftoer  Oxleys,  and  other  lands  called  the 
Haverhill  belonged  to  the  Defendant;  and  he  recol- 
lected some  timber  having  been  felled  about  sixty  years 
ago  on  No.  9,  by  a  person  whom  he  understood  to  be 
the  college  woodward. 

Thomas  DarJcin,  aged  fifty-nine,  deposed,  that  part  of 
the  Lacy  Fields  lay  on  the  right  hand  side  of  the  chaseway, 
and  when  he  first  knew  the  same  it  was  in  one  piece  of 
ploughed  land  called  Short  Lands,  or  Short  Ten  Acres, 
and  contained  ten  acres  or  thereabouts.  And  this  wit- 
ness also  deposed,  that  about  twenty  years  since  he  was 
at  work  thereupon,  when  the  Defendant,  in  answer  to  a 
question  put  to  him  by  the  witness,  said,  that  it  did 
belong  to  Queen's  College. 

On  the  part  of  the  Defendant  several  witnesses,  some 
of  them  very  old,  deposed,  that  the  Lacy  Fields  all  lay 
on  the  south  side  of  the  chasewav;  and  one.  of  them 
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deposed,  that  Lacy  Field  belonged  to  the  Plainti£fs,  and        1829. 
that  he  had  heard  Joshua  Clayton^  the  woodward  of      Gobphey 
the  Defendant's  father,  say,  that  the  Upper  Oxleys  was  ^- 

LlTTELL. 

said  to  belong  to  the  Plaintifis.    Two  of  the  Defendant's 
witnesses,  one  of  whom  had  been  tenant  to  Defend- 
ant's father,  and  the  other  was  the  son  of  a  tenant,  also 
proved  that  timber  had  been  cut  by  those  tenants  on  the 
'Oxleys-hy  the  permission  of  Defendant;  but  the  Plain- 
iaSs   had  cut  timber  on  the  Lacy  Fields  only.     The 
:Tespective  sons  of  two  other  tenants  of  Lacy  Fields  and 
other  lands  also  deposed,  that  the  Lacy  Fields  lay  on 
the  soutli  side  of  the  chaseway,  and  contained  about 
-Ibrty  acres,  and  that  the  lands  of  the  Plaintiffs  were 
always  reputed  in  the  neighbourhood  to  lie  entirely  on 
-  the  south  side  of  the  chaseway.     It  appeared,  that  the 
Defendant's  father,  in  his  lifetime,  always  let  Lacy  Field f^ 
ivith  various  other  lands,  in   one   holding  called  the 
2festerfield  End  Farm.    A  land-surveyor  proved  a  map 
lie  made  for  the  Plaintiffs  about  thirty-five  years  since 
of  the  parish  of  Hendychamps,     He  also  proved  that  he 
ivas  present  at  a  meeting  in  1811,  which  was  attended 
lay  the  bursar  and  two  other  officers  of  the  college,  for 
the  purpose  of  finally  settling  the  matters  in  dispute ;  and 
'vvhen  the  meeting  broke  up,  he  considered  the  matter 
to  be  settled  in  favour  of  the  Defendant.    Some  witnesses 
on  the  part  of  the  Defendant  proved,  that  an  estimated 
acre  of  uninclosed  land  in  Cambridgeshire  was  about  one 
fourth  or  one  fifth  less  than  the  statute  measure,  and 
this  was  confirmed  by  some  of  the  Plaintiffs'  witnesses. 

Mr.  Bose^  Mr.  Tinney^  and  Mr.  Lqftus  Lowndes^  for 
the  Plaintiffi. 

The  owner  of  this  field,  called  Lacy  Fields  in  the 
reign  of  Henry  VIII.  admitted  that  it  was  sirly  acres, 
but  there  is  only  now  given  up  to  us  forty  acres :  we 
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1829.  ^  find  the  Defendant  in  the  possession  of  lands  imme^ 
diately  abutting,  and  ancient  witnesses  have  proved  that 
JLacy  Field  lay  as  well  on  one  side  the  chaseway  as 
on  the  other.  This  family  have  been  in  possession  ever 
since  the  reign  of  Henry  VIII. ;  and  the  PlaintifK  have 
shewn,  by  strong  evidence,  that  some  part  of  the  lands 
on  the  north  side  does  belong  to  the  college,  but  there 
is  no  decisive  evidence  what  part  of  the  close  No.  8. 
does  belong  to  it;  there  is  so  much  difficulty  in  de- 
termining what  lands  belong  to  the  collie,  that  the 
Plaintifis  call  for  the  assistance  of  this  Court 

Mr.  BickerstetAy   Mr.  Pemberton^  and  Mr.  Skirram^ 
for  the  Defendant 

The  Defendant  left  his  holding  in  1810,  and  this  bill 
was  not  filed  until  1825 :  in  1811  this  very  subject  was 
discussed ;  and  both  parties  having  shewn  their  respec- 
tive papers,  the  matter  was  amicably  settled  between 
them ;  the  officers  of  the  college  being  satisfied,  from 
the  documents  produced,  that  the  college  had  no  claim 
to  lands  on  the  north  side.  The  bill  charges  a  fina- 
dulent  retainer,  but  the  Plaintiffs  have  failed  in  any 
proof  of  this.  Then  the  case  comes  to  an  accidental  con- 
fusion of  boundaries :  we  say  that  there  has  been  no 
confusion  of  boundaries,  for  that  this  road,  the  chase- 
way,  forms  the  boundary  between  the  Defendant's  lands 
and  the  Lacy  Fields  belonging  to  the  Plaintiffs;  but 
ifhe  whole  colour  of  the  Plaintiffs'  case  is,  that  in  their 
ancient  leases  the  field  is  described  as  being  sixty  acres, 
and  they  have  produced  evidence  of  terriers  that  the 
field  was  seventy-one  acres ;  but  they  have  not  proved 
that  the  estimated  measure  was  equal  to  sixty  statute 
acres :  an  acre  by  estimation  in  the  open  fields  of  Cam^ 
bridge  consists  of  three  statute  roods,  and  this  proper^ 
fifty  years  since  was  an  open  field.    Ijuy  Field 
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altogether  on  the  south  side  of  the  ancient  road ;  the 
lands  on  the  north  side  are  called  Oxleys^  and  have  been 
so  from  the  most  ancient  times,  as  has  been  proved  by 
the  witnesses:  the  Oxleys  are  part  of  the  manor  of 
Horsham  Hatt^  of  which  this  college  is  the  lord.  About 
thirty-five  years  since  a  map  was  made  of  several  pro- 
perties in  the  parish,  and  in  that  Laty  Field  stands  as 
it  is  now  fi>und.  The  college  did  not  object  to  it:  the 
college  might  have  brought  an  ejectmait 

The  Master  of  the  Rolls.  That  is  (he  strong  point 
of  your  case.  How  can  I  send  a  commission,  when 
opon  the  Planti£&'  own  evidence  some  of  their  wit- 
nesses swear  to  one  thing,  and  others  swear  to  another? 
That  the  Plaintiffi  are  entitled  to  something  appears  by 
the  evidence  of  all  their  witnesses ;  I  do  not  see  any- 
thing in  the  way  of  an  ejectment 

Mr.  Pemberton.  By  a  case  in  the  second  volume  of 
Mr.  Merival^s  Reports  (a),  a  confusion  of  boundaries 
was  held  not  to  be  sufficient  ground  for  issuing  a 
commission. 

The  Master  of  the  Rolls.  The  difficulty  is  the 
quantity,  for  I  believe  the  commission  always  states 
the  number  of  acres  which  the  commissioners  are  to 
set  out. 

Mr.  Pemberton  contended,  that  the  terrier  might  have 
referred  to  Laty  Field  and  other  lands. 

Mr.  SkirrauD.  It  is  submitted,  that  the  Plaintiffs  have 
not  proved  the  allegations  in  their  bill,  that  the  De- 
fendants  has   destroyed  the  fences,  and  not  protected 
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(a)  Speer  v.  Crawler^  S  Mer,  41S. 
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them.  The  Plainti£&  come  with  a  very  bad  grace  into 
this  Court  after  fifteen  years.  The  origin  of  this  bill  it 
on  the  writ  ntiper  obiit.  It  is  impossible  for  the  Plain- 
ti£Es  to  sustain  their  bill. 


The  Master  of  the  Rolls.  One  of  the  witnesses 
swears  that  the  Plaintiffs  are  entitled  to  two  acres,  part 
of  No.  8. ;  another  evidence  is,  that  the  Plaintiffis  are 
entitled  to  ten  acres  north  of  the  way ;  now  No.  9.  is 
not  that  quantity,  and  there  must  be  a  confusion  of 
boundaries  in  No.  8. 


Rolls. 
Dec,  5. 


The  Court  directed  the  case  to  stand  over  to  another 
day,  to  produce  precedents  that  issues  had  been  directed 
in  similar  cases ;  and  the  Plaintiffs'  counsel  were  to  be 
at  liberty  to  produce  precedents  that  it  was  customary 
to  issue  a  commission  without  naming  the  number  of 
acres. 


Mr.  Skirrow.  The  Plaintiffs  allege  that  the  Defend- 
ant had  removed  the  boundaries,  and  that  therefore 
they  were  unable  to  proceed  at  law ;  but  in  order  to 
obtain  relief  in  this  Court  they  must  prove  themselves 
entitled  to  a  certain  quantity  of  land,  which  they  have 
not  done.  The  Plaintiffs  have  examined  seven  wit^ 
nesses ;  first,  Francis  Minot,  who  proved  diat  his  grand- 
father told  him  that  the  fields  on  both  sides  of  the  chase- 
way  were  what  were  called  the  Laci/  Fields^  but  evidence 
of  reputation  cannot  be  given  as  to  one  particular  fact; 
the  evidence  of  the  other  six  witnesses  is  to  very  little 
effect,  and  is  contradictory  :  the  Plaintiffs  ought  to  bring 
an  ejectment.  In  the  case  of  The  Bishop  of  Ely  v. 
Ketirick  (a),  the  defendant  not  admitting  the  plaintiff's 
title,  but  denying  it,  the  bill  was  dismissed;  so  again 


(a)  Butdf,522,    The  bill  was  dismissed  by  three  Barons,  coniri 
Com^ns,  who  was  for  directing  an  issue. 
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in  Chapman  v.  Spencer  {a\  it  was  decided  that  the  plain- 
tiff must  first  establish  his  right,  before  a  commission 
CDuld  be  granted,  and  if  the  right  be  not  settled,  the 
party  will  be  left  to  his  remedy  at  law.     The  Defendant 
has  proved,  that  in  1810  the  matter  was  fully  entered 
into,  and   proceedings  in   ejectment,  which  had  been 
commenced,  were  withdrawn.     It  is  in  evidence  that 
the  then  bursar  was  fully  satisfied,  and  it  is  therefore 
submitted,    that   this  is  not   a  case   for  the  aid   of  a 
court  of  equity.     By  all  the   witnesses   examined   on 
the  part  of  the  Defendant,   it  has  been  proved  that 
the  Lduy  Fields  lie  on  the  left  hand  side  of  the  road 
only,  and  not  the  right ;  and  if  that  be  true  the  Plain- 
tiffs' case  must  fail.     The  Plaintiffs  on  the  record  allege 
that  they  have  a  clear  legal  title;  they  have,  there- 
fore, a  clear  remedy  at  law.     In  all  the  cases  in  which 
the  Court  has  directed  issues,  it  has  been  at  the  request 
of  the  Defendant;    whenever  the   Court  has  directed 
an  issue,  it  has  been  *^  whether  ninety  acres,  or  any 
other  and  what  quantity,  of  land  belonged  to  the  Plain- 
tiff**    The   Plaintiff   having  first    produced   evidence 
in   this  Court  that   he  was  entitled   to   ninety  acres, 
the  case  of  Hilton  v.   Windsor^  decided  on  the  20th 
December    1822,   and   not  yet   reported,    is   in   point 
It  is  submitted,  upon  authority  and  upon  principle,  that 
the  Plaintiffj  may  now  bring  their  ejectment,  and  ought 
to  have  recourse  to  that  remedy. 


1829. 


Mr.  Rose  and  Mr.  Tinney  cited  the  cases  of  The 
Duke  of  Leeds  v.  The  Earl  of  Stafford  (6),  The  At- 
tomet^General  v.  Bowyer  (c),  LethicuUier  v.  Lord  Castle- 
fnain{d)9  Metcalfy.Beckwith{js)j  Willis  v.  Parklington.{g) 


(a)  iEq,Ca.Abr.l63. 
(c)  5  Vei.  500. 
[e)  2  P.  W.  376. 


(b)  4  Vet.  180. 
(d)  1  Diekcnt,  46. 
(g)  2  Men  507. 
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They  also  cited  the  following  MS.  casesi  Narrts  v.  Le 
Neve^  17*2;  Attometf-Generaly.BauDyerj  8d  March  1800; 
Millard  Y.Panconst J  AecideA  7th  Aiigust  1794;  Bobinson 
V.  Hodgsoriy  decided  17th  December  1800;  and  Clifton 
V.  Gwynne,  decided  12th  December  1822.  When  the 
copyholder  is  tenant  of  the  lord  he  is  bound  to  take  care 
of  the  boundaries,  and  the  landlord  is  entitled  in  this 
court  to  have  that  justice  which  he  cannot  have  without 
it.  In  none  of  the  cases  cited  was  the  question  of  quantity 
discussed,  but  it  is  submitted  that  those  cases  are  a  suf- 
ficient authority  to  shew  that  a  specific  number  of  acres 
need  not  be  set  out. 


Mr.  Skirrow  in  reply. 

In  the  cases  cited,  the  Plaintiff's  title  was  admitted 
by  the  Defendants ;  with  respect  to  the  case  oi  LethieuUier 
V.  Lord  CastlematTiy  —  it  is  also  reported  in  the  cases  in 
the  time  of  Lord  King^  —  there  the  Defendants  admitted 
the  legal  title ;  here  the  Defendant  denies  it :  where  the 
tide  is  denied,  the  Plaintiff's  must  prove  a  title  to  a 
specific  quantity,  and  then  the  Defendant  may  have  a 
commission  for  partition.  The  cases  are  very  well 
arranged  in  1  Eden,  337.,  JVake  v.  Conyers.  {a) 


Rolls. 
Dec.  7. 


The  Master  of  the  Rolls. 

This  is  a  bill  filed  for  the  purpose  of  having  a  com- 
mission issued  to  ascertain  the  boundaHes  of  certain 
lands,  which  the  Plaintiffs  assert  belong  to  Queerts 
College^  Cambridge,  but  are  in  the  possession  of  the  De- 
fendant. It  appears  that  the  lands  in  question,  which 
are  called  Lacy  Fields,  have  been  from  the  time  of 
Henry  VIII.  in  lease  to  different  persons  under  whom 
the  Defendant  claims.     These  lands  are  known  by  the 


(a)  3  Ter.  119. 
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description  of  Lacy  Fields^  and  contain  by  estimation 
about  sixty  acres.  The  last  lease  expired  some  years 
smce,  and  on  that  occasion  the  Defendant  delivered  up 
to  Queen's  College  forty  statute  acres  only.  The  De- 
fendant insists  that  a  computed  acre  consists  of  three 
roods  only,  and  that  the  lands  so  delivered  up  corre- 
sponded with  the  description  in  the  lease,  which  stated 
that  it  contained  sixty  estimated  acres ;  but  it  may  be 
observed,  that  if  the  Defendant  was  right  in  stating  that 
by  the  custom  of  the  county  a  computed  acre  contained 
three  roods  only,  still  he  ought  to  have  delivered  up,  ac- 
cording to  that  computation,  forty-five  instead  of  forty 
acres. 


1829. 


GODFAET 

V. 
LiTTELL. 


At  the  original  hearing  I  was  of  opinion  that  the 
PIainti£&  had  established  a  title  to  some  lands  in  the 
possession  of  the  Defendant,  and  not  delivered  up  at 
tlie  expiration  of  the  lease,  but  it  appeared  upon^  the 
evidence  that  it  was  uncertain  whether  there  were  twelve 
acres  not  delivered  up,  or  whether  there  were  twenty 
acres,  or  what  other  quantity  there  might  be,  of  which 
the  Defendant  retained  the  possession.  There  was 
nothing  to  inform  me  as  to  the  quantity.  I  requested, 
therefore,  tliat  the  case  might  stand  over,  and  that  the 
precedents  might  be  searched,  in  order  that  it  might  be 
seen  what  course  the  Court  had  been  in  the  habit  of 
taking  where  it  was  convinced  that  there  were  some  lands 
in  the  possession  of  the  Defendant,  but  the  quantity  was 
not  established :  and  in  consequence  of  that  adjourn- 
ment many  cases  have  been  referred  to,  from  tlie  result 
of  which  it  appears  that  to  establish  a  bill  of  this  kmd, 
it  is,  in  the  first  place,  essential  that  the  Plaintiff  should 
make  out  a  clear  title  to  some  lands  in  the  possession  of 
the  Defendant ;  otherwise  this  Court  will  leave  the  Plain- 
tiff to  his  remedy  at  law.  It  was  argued  that  the  Court 
will  not  interfere  unless  the  title  of  the  plaintiff  to  some 
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lands  in  the  possession  of  the  defendant  be  admitted  by- 
the  defendant,  and  certain  cases  were  cited  in  which  it- 
appeared  tliere  had  been  an  actual  admission  on  the- 
part  of  the  defendant:  but  these  cases  do  not  prove 
that  the  Court  will  not  act  unless  there  be  an  admission- 
by  the  defendant ;  and  undoubtedly,  if  a  clear  title  be 
established  by  proof  in  the  cause,  it  must  be  a  sufficient 
inducement  to  the  assistance  of  the  Court  as  if  it  had 
been  admitted  by  the  defendant.  -  It  would  be  quite 
absurd  to  say  that  the  Court  would  not  act  upon  a  title 
established  by  proof,  but  will  act  only  on  a  title  esta- 
blished by  admission ;  for  if  that  were  the  rule  of  the 
Court,  there  never  would  have  been  a  decree  in  cases  of 
this  nature,  for  no  defendant  would  ever  be  advised  to 
admit  the  title  of  the  plaintiff;  the  consequence  of  which 
would  be  that  the  remedy  would  be  wholly  defeated. 
Of  necessity,  therefore,  a  title  established  by  proof  must 
be  equally  operative  with  a  title  established  by  ad- 
mission. The  authorities  appear  also  to  require  it  to  be 
established  that  there  is  some  equitable  ground  for  its 
interference.  And  this  is  clearly  stated  in  the  case  before 
Lord  Northington  (a),  and  in  the  case  ofSpeery.  Crawier 
before  Sir  W.  Grant,  In  this  case  there  appears  to  be 
a  clear  equitable  ground  for  the  interference  of  the 
Court,  namely,  a  confusion  of  boundaries,  which  it  must 
be  inferred  was  occasioned  by  the  act  of  the  Defendant, 
or  those  under  whom  he  claims.  The  Defendant  insists 
that  the  land  which  was  comprised  in  the  lease  was 
bounded  by  a  certain  way  called  the  Cfiaseway.  The 
Plaintiffs  insist  that  there  was  land  on  both  sides  of 
the  chaseway,  and  that  the  chaseway  was  not  the 
boundary  between  the  leased  lands  and  the  other  pro- 
perty. Now  it  appears  that  a  hedge  has  been  made 
on  the  side  of  the  chaseway,  which  appears  to  me  not 


{a)  Wake  v.  Conifers^  1  Eden,  331. 
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to  be  the  boundary  of  the  land  of  the  Plaintiffs ;  but 
that  hedge  has  been  made  within  the  last  fifty  or  sixty 
years,  and  there  is  no  boundary  to  distinguish  the  land 
on  the  left  of  the  chaseway  from  the  property  of  the 
Defendant.  There  is,  therefore,  as  it  seems  to  me,  an 
equitable  ground  for  the  interference  of  this  Court.  As 
this  land  has  been  in  the  possession  of  the  Defendant, 
and  those  under  whom  he  claims,  since  the  time  of 
Henry  VIII.,  this  confusion  of  boundaries  must  be 
inferred  to  have  been  the  act  of  the  lessees ;  it  cannot 
have  been  the  act  of  the  lessors,  for  they  were  not  in 
possession. 


1829. 


Under  these  circumstances,  therefore,  the  Plaintiffs 
have  established  the  two  principles  which  are  essential  to 
the  jurisdiction  of  the  Court,  namely,  a  clear  title  to 
some  land  in  the  possession  of  the  Defendant,  and  an 
equitable  ground  for  the  interference  of  the  Couit. 
Such  being  the  case,  the  authorities  fully  justify  me 
in  stating  that,  although  the  evidence  of  the  Plaintiffs 
be  not  uniform  as  to  the  quantity  of  land  which  they 
assert  to  be  in  the  possession  of  the  Defendant,  the 
Court  will  still  decree  a  commission  not  only  to  set  out  the 
land,  but  to  enquire  into  the  quantity  of  that  land.  The 
Court  has  discretion  either  to  order  a  commission  or  to 
direct  an  issue,  but  in  this  case  the  justice,  due  to  the 
Flaintiffi,  will  be  best  answered  by  a  commission ;  for  if 
an  issue  were  directed,  that  issue  might  not  determine 
all  points  in  litigation.  The  quantity  might  be  ascer- 
tained, but  the  actual  local  situation  of  the  land  might 
still  remain  in  doubt,  and  a  commission,  therefore,  might 
become  necessary.  My  opinion,  therefore,  is,  that  in 
this  case  a  commission  must  be  issued  to  enquire  and 
ascertain  what  lands  of  the  Plaintiffs  are  in  the  possession 
of  the  Defendant,  with  the  usual  directions  as  to  the 
production  of  deeds  and  the  examination  of  witnesses. 
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The  following  is  the  substance  of  the  decree  which 
has  been  passed,  but  had  not  been  entered  when  this 
went  to  the  press :  — 

Decree  commission  to  enquire  and  ascertain  what 
lands  comprised  in  the  indenture  of  lease  bearing  date 
the  25th  of  February  1790,  are  now  in  the  possession 
or  occupation  of  the  Defendant,  and  to  ascertain  and 
set  out  the  boundaries  thereof;  and  in  case  the  com- 
missioners shall  not  be  able  to  distinguish  such  lands» 
then  they  are  to  set  out  and  allot  other  lands  of  eqoal 
value  in  the  possession  of  the  Defendant  in  lieu  thereof 
or  of  such  part  as  cannot  be  distinguished.  Deeds  and 
papers  to  be  produced  by  the  parties  on  oath.  Com- 
missioners to  be  at  liberty  to  examine  witnesses  on  oath, 
and  take  depositions  in  writing. 

Further  directions  and  costs  reserved  until  after  the 
return  of  the  commissioners. 


Boundaries. 

Freehold  and 
copyhM, 

Commiision  to 

dutingtdth 

them* 


NORRIS  V.  LE  NEVE. 

1742 — Reg.  Lib,  B.  1741.  fol.473. 

The  bill  states,  that  part  of  the  premises  claimed  by  the 
heirs  were  copyhold  and  belonged  to  them,  and  their  title 
thereto  was  not  controverted,  but  that  Defendants  insisted 
the  copyhold  lands  were  so  intermixed  with  the  freehold, 
and  the  boundaries  so  confounded,  that  they  could  not  be 
distinguished  by  the  Plaintiff.  Whereas  the  Plaintiff  insisted 
that  the  Defendants  could  distinguish  them,  but,  if  necessary, 
prayed  a  commission.  The  Defendants  by  their  answer  stated, 
that  the  freeholds  and  copyholds  were  intermixed,  and  the 
boundaries  destroyed  and  could  not  be  distinguished  by  them, 
and  that  in  case  the  Plaintiff  should  be  adjudged  entitled 
to  the  freeholds,  they  (Defendants)  were  willing  a  commis- 
sion should  issue.  The  Court  decreed  that  the  Plaintiff  was 
entitled  to  the  freehold,  and  that  the  same  should  be  dis- 
tinguished and  set  out  from  the  copyholds  belonging  to  the 
Defendants ;  and  that  a  commission  should  issue  to  dis- 
tinguish the  freeholds  by  metes  and  bounds. 


BEFORE  THE  MASTER  OF  THE  ROLLS.  SS» 
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MILLARD  V.  PANCONST.  ^T""''^ 

GOOFEEY 

By  order  of  this  date  it  was  ordered,  that  a  commission  Littell. 
should  issue  to  enquire  and  ascertain  what  freeholds  be- 
longed to  the  testator  at  his  decease,  situate  in  Walton^  and  j^^^  7, 
Wavendon  Common^  Berksy  and  what  allotment  in  the  in-  AUotmetiU 
closure  of  the  common  fields  of  Wavendon  had  been  made  under  an  in* 
or  allotted  to  William  Panconst  deceased  (testator's  son)  ^**''*"^' 
in  respect  thereof.    The  Defendants  prayed  they  might  be  ^<"»'«*''**^ 
allowed  to  join  in  the  commission,  which  was  ordered. 

Reg.  Lib.  1793.  B.  505. 


ROBINSON  V.  HODGSON. 

17th  December  1800 Reg.  Lib.B.  fol.  125 — Master 

of  the  Rolls. 

By  the  decree  on  further  directions,  dated  6th  February  Commiuion  to 
1797,  it  was  referred  to  the  Master  to  enquire  what  part  of  oMcertmn  en»~' 
the  testator's  estates  were  customary,  to  which  the  Plaintiff  '^"""y  lands^ 
became  entitled  as  customary  heir.  The  Plaintiff  afterwards 
died,  having  previously  been  examined  on  interrogatories 
before  the  Master  as  to  the  customary  premises  claimed  by 
him ;  and  by  his  examination  he  claimed  all  or  the  greatest 
part  of  the  testator's  estates  remaining  unsold  as  customary. 
That  it  being  apprehended  a  small  part  only  was  customary, 
but  the  testator's  freehold  and  customary  premises  having 
been  for  a  length  of  time  in  possession  of  the  same  tenant, 
it  was,  by  order  dated  4th  August  1800,  ordered,  that  in 
case  the  Master  should  be  of  opinion  he  could  not  ascertain 
the  customary  estates  without  a  commission  directed  to 
commissioners  to  view  and  set  out  the  same,  he  should  be 
at  liberty  to  state  the  same  to  the  Court.  The  Master,  by  his 
report^  dated  16th  December  1800,  certified  that  a  commission 
was  necessary;  and  on  17th  December  1800,  it  was  ordered 
that  a  commission  should  issue  to  commissioners,  authorising 
them  to  view,  ascertain,  set  out,  and  distinguish  by  metes 
and  bounds,  such  parts  of  the  customary  estate  of  the  tes- 
tator to  which  the  Plaintiff  was  entitled  as  customary  heir. 
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1800. 

laorch  Sm 
Boundaries. 
CoMKtttnoiu 


ATTORNEY  GENERAL  v.  BOWYER. 

By  an  order  of  this  date,  made  upon  the  motion  of  the 
relator,  it  was  ordered,  that  a  commission  should  issue  di- 
recting commissioners  to  set  out  and  distinguish  the  lands 
in  the  county  of  Suffolk  claimed  by  Defendant  Sir  George 
Botjoyery  from  the  lands  in  the  same  county  which  passed  by 
the  will  of  the  testator  Sir  George  Dotvning  dated  20th 
December  1817.  And  in  case  the  commissioners  should  not 
be  able  to  ascertain  and  set  out  the  boundaries  of  the  land 
claimed  by  the  Defendant,  they  were  to  be  at  liberty  to  set 
out  and  allot  to  him  other  lands  of  equal  value. 

Reg.  Lib.  A.  1799.  fol.408. 


Rolls.  CLIFTON  v.  GWYNNE. 

1 888. 

Dec.  1*8.  '^^  Defendant,  who  derived  his  title  from  a  grant  ien^* 

Boundaries  of  Hen.  VIII.  claimed  to  be  entitled  to  the  whole  of  the  waste 
manors.  lands  in  certain  parishes,  as  belonging  to  certain  manors  of 

Comnmsion.  which  he  was  lord.  The  Plaintiff  claimed  to  be  entitled  to  a 
part  of  those  waste  lands,  as  pertaining  to  the  manor  of  Wdch 
Penkelyt  which  had  anciently  been  held  with  the  Defendant's 
manors,  and  the  Defendant  himself  had  been  steward  under 
the  crown  of  this  manor;  the  Plaintiff  had  become  owner  by 
purchase  of  the  crown,  but  was  unable  to  ascertain  to  what 
part  of  such  waste  lands  his  title  as  lord  extended ;  and  the 
Defendant  denied  his  right  to  any.  By  the  decree  of  this 
date  it  was  ordered,  that  a  commission  should  issue  to  en- 
quire  whether  the  Defendant,  or  any  person  claiming  under 
him,  was  in  possession  of  any  lands  of  right  belonging,  or 
which  did  at  the  time  the  Defendant  became  steward  of 
the  tpanor  of  right  belong,  to  the  manor  of  fVelch  Penkdy; 
and  that  the  commissioners  should,  as  far  as  they  were  able, 
set  forth  and  describe  such  lands  *'  if  any  such  there  be.** 
And  in  that  case  set  out  and  distinguish  by  metes  and 
bounds  such  parts,  if  any,  of  the  lands  belonging  to  that 
manor  in  the  possession  of  the  Defendant,  or  those  claiming 
under  him,  lying  intermixed  with  lands  belonging  to  the 
Defendant's  manors ;  and  set  out  so  much  of  the  respec- 
tive lands  so  intermixed,  as  to  the  commissioners  should  seem 
a  fit  and  fair  equivalent  for  the  Plaintiff's  portion  thereof. 

Beg.  Lib.  A.  1822.  fol.  207L 
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KNIGHT  and  Another  v.  MARTIN.  Rollb. 

DecSm 
TESTATOR  had  bequeathed  the  sum  of  2000/.  CoiU. 
to  his  executor  upon  trust  to  pay  the  interest  to  ,--    TTT      - 
his  sister  for  life,  and  after  her  death  to  divide  the  prin-  the  Rolls,  in 
cipal  sum  amongst  the  children  of  his  sister  who  should  ||gj^l^^  ^f^g 
be  living  at  the  time  of  her  decease  as  they  should  bankrupt 
respectively  attain  the  age  of  twenty-one  years.     There  tSofafund 

were  three  children,  and  the  sister  havinir  died  in  1826,  contingent  on 

the  event  of 
the   executor   paid   to  two  of  them  their  shares:  the  the  bankrupt 

other  became  bankrupt  in  1821.     The  Plain tiflFs  are  his  ««^^w«  t«. 

^  mother,  which 

assignees,   and   filed   their   bill  against  the    executor,  event  hap- 
all^ing   that  he   had   refused  payment,  and   praying  jhe  bank- 
that  the  same  with  interest  might  be  paid  to  the  Plain-  rtiptcy,  having 
ti£     The  Defendant,  by  his  answer,  said  he  was  willing  |q  favour  of 
to  pay  upon  the  joint  receipt  of  the  bankrupt  and  his  ^^®  Pjaintiflfi, 
assignees,  and  that  he  had  been  at  all  times  willing  to  make  the 
pay  to  the  Plaintiffs  if  he  could  do  so  with  safety ;  but  ^!JI!?he^v- 
that  the  bankrupt,  who  had  obtained  his  certificate,  had  ing  acted  in 
given  him  notice  not   to   pay   over  the  same  to  the  W>°^^*°*^ 
Plaintifis,  and  had  claimed  the  same  himself,  and  had 
threatened  to  institute  proceedings  against  the  Defend- 
ant  to  make  him  personally  liable  for  the  said  fund. 
Defendant  submitted  whether  the  bankrupt  was  not  a 
necessary  party,  and  to  act  as  the  Court  should  direct. 
The  Defendant  had  examined  a  witness  to  prove  let- 
ters to  him  from  the  bankrupt,  claiming  the  property. 

Mr.  Bickersteth  and  Mr.  Booth  for  the  Plaintiffs. 

Mr.  Pemberton  for  the  Defendant. 
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1829.  The  Master  of  the  Rolls  made  a  decree  for  payment 

--  "  of  the  sum  claimed,  and  he  directed  that  the  Defendant 

Knight  ' 

V.  should  pay  the  costs ;  but  on  coming  into  Court  on  the 

Martin.      ^^^^^  ^^^  j^^  ^^^  Fridm/  the  11th  of  December  1829,  his 

Honor,  calling  the  attention  of  counsel  to  this  case,  said, 
that  he  thought  he  ought  not  to  make  die  trustee  pay 
costs,  that  trustee  having  acted  in  ignorance;  but  he 
could  not  give  him  his  costs. 


BENNETT  v.  LOW. 

Codi.  TN  this  case  a  bankrupt  had  been  made  a  party 

Parties.  -^  Defendant  in  a  suit  after  his  bankruptcy.     He  set 

up  a  claim  on  his  answer  to  a  life  interest  under  the 
settlement  on  his  marriage,  yet  it  being  manifest  that  he 
bad  no  interest,  all  his  estate  having  passed  to  the  as^ 
signee  under  the  commission  against  him,  and  who  was 
before  the  Court,  the  Master  of  the  Rolls  dismissed  the 
bill  as  against  the  bankrupt  with  costs. 
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BETWEEN 

His  Majesty's  ATTORNEY  GENERAL,  at  the  Re-       Rolls. 
lation  of  JOHN  LANGHORN  and  JOHN  CLAY,       ^^^  »• 
Inhabitants  and   Householders   of  the   Parish   and 
Borough  of  BERWICK-UPON-TWEED, 

Informants; 

AND 

Tlie  Mayor,  Bailiffs,  and  Burgesses  of  the  Borough 
of  BERWICK-UPON-TWEED,  and  MARK 
JAMESON  their  Town  Clerk,       -        Defendants. 

"D  Y  an  indenture  of  feoffinent,  dated  the  2dth  day  of  Charity. 

^^  May  1658,  between  the  mayor,  bailifis,  and  bur-  Poorrateu 

gesses  of  the  borough  of  Berwick-upon^TweecL,  of  the  ^^^'^' 

one  part,  and  Andrew  Crispe^  alderman,  of  the  other  The  mayor, 

part,  with  livery  of  seisin  indorsed,  reciting  that   Sir  burghs  of 

Bobeh  Jacksonj  knight,  deceased,  by  his  will  bequeathed  jBerwick^upon' 
•  .  ...  Thueedy  in 

the  suiu  of  50/.  towards  the  erecting  and  maintaining  of  condderatioii 

ofio/.  leftby 
will  for  the  erecting  and  maintainine  of  a  house  of  correction  there,  by  feoffinent 
dated  28th  May  1653,  conveyed  toe  moiety  of  a  property  there  to  the  church- 
wardens and  overseers  for  the  erecting  and  maintaining  of  a  house  of  correction 
within  the  borough,  and  for  maintaining  and  ordering  the  poor  therein  for  ever, 
and  all  other  sturdy  and  idle  persons  coming  and  being  therein,  and  for  the  getting 
them  and  every  of  them  to  work.  By  another  feoffinent  of  the  same  date,  in  con- 
rideration  of  5501.  owing  by  them  to  the  poor,  the  mayor,  &c.  conveyed  the  other 
moietv,  and  some  other  lands,  for  the  like  purposes : 

Held,  that  this  town  never  having  at  this  time  raised  poor  rates  under  the  statute 
ofJEUzahethy  these  were  gifls  in  aid  of  the  poor  rates. 

As  to  a  part  of  the  land,  the  rents  of  which  had  been  duly  applied  down  to  the 
ekhteenth  century,  when  their  application  ceased  for  the  use  ot  the  poor,  and  was 
wholly  carried  to  the  corporate  cnest.  The  Court  being  satisfied  upon  the  evidence 
it  was  intended  to  be  comprised  in  the  second  feoffinent,  the  Court  declared  it  to  be 
a  part  of  the  charity,  and  that  the  rents  should  be  accounted  for  from  1825,  when 
tfaie  same  were  claimed  for  the  use  of  the  poor;  and  the  rents  thereof  were  also 
declared  to  be  applicable  in  aid  of  the  poor  rates.  % 

The  costs  of  the  relators  to  be  taxed  as  between  party  and  party,  and  paid  by  the 
mayor,  bailifis,  and  burgesses.  Hie  extra  costs  of  the  relators  to  come  out  of  the 
fond. 


IXPON^TWJBED. 
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1829.        a  house  of  correction  within  the  borough  of  Berwick' 
;    ' -  -'     upon''Tweed.      It  was  witnessed   that  in  consideration 
Geneaal      thereof,  they  the  said  mayor,  bailifis,  and  burgesses,  did 
^     ^'  ti       P^^^  bargain,  sell,  alien,  enfeoff,  and  confirm  unto  the 
of  Berwick-    said  Andrew  Crispe^  and  his  assigns,  all  that  the  moie^ 
or  full  half  part  of  that  water  com  milne^  with  the 
appurtenances,   situate  and  being  within   the  bounds, 
liberties,  and  precincts  of  the  borough  of  Berwick  afore- 
said, called  Graifigbome  Milne^  together  with  all  grounds, 
lands  arable  and   unarable,  meadows,   pastures,  com- 
mons, hereditaments,  and  appurtenances  to  the  same  be- 
longing; to  hold  unto  the  said  Andrew  Crispe  and  his 
assigns  during  his  life,  and  after  his  decease,  to  such 
persons  as  Mr.  Mayor  and  the  general  guild  of  the  said 
town  should  think  fit  and  appoint  from  time  to  time,  to 
and  for  the  erecting,  upholding,  maintaining,  ordering, 
providing,   and   disposing   of   a    house  of  correction 
-within  the  borough  of  Berwick  aforesaid,  and  for  the 
better  maintaining,  ordering,  providing  for,  and  disposing 
of  the  poor  therein  for  ever,  and  all  other  sturdy  and 
idle  persons  coming  and  being  therein,   and   for   the 
getting  of  them  and  every  of  them  to  work. 

By  an  indenture  of  feoffment,  bearing  date  the  same 
28th  day  of  Mat/  1653,  between  the  said  mayor, 
bailiffs,  and  burgesses,  of  the  one  part,  and  Robert 
Trumble  and  others,  churchwardens,  Thomas  Dickinson 
and  others,  overseers  of  the  poOr  within  the  borough  of 
Berwick  aforesaid,  of  the  other  part,  with  livery  of 
seisin.  It  was  witnessed  that  in  consideration  of  the 
sum  of  350/.  by  them  owing  to  the  poor  of  the  parish 
of  the  borough  of  Berwick  aforesaid,  they  the  said 
mayor,  bailiffs,  and  burgesses  did  give,  grant,  bargain, 
sell,  alien,  enfeoff,  and  confirm  unto  the  said  Robert 
TrumbiCf  and  the  other  persons,  parties  of  the  other  part, 
the  other  moiety  or  full  half  part  of  the  said  milne. 
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together  with  several  pieces  of  ground  situate  within  the 
bounds,  liberties,  and  precincts,  of  the  said  borough  of 
Berwick^  commonly  called  and  known  by  the  several 
names  of  tlie  Clcu/  Walls  and  Burrs^  alias  AUcr  Bus/ij  to 
hold  to  the  said  Robert  Trumbley  Nicholas  Ixrgoej  &c., 
and  their  successors,  to  the  same  uses,  intents,  and  pur- 
poses, as  are  expressed  in  the  said  indenture  of  feoff- 
ment, of  even  date. 


1829. 

Attorney- 
Genebal 

V. 

Corporation 
of  Berwick- 

UPOM-TWSBO. 


The  information  stated  the  preceding  facts,  and  that 
during  many  years  the  rents  and  profits  of  all  the  pre- 
mises comprised  in  the  two  indentures  were  received  by 
or  paid  over  to  the  churchwardens  and  overseers  for  the 
time  being  of  the  said  parish  and  borough,  and  by  diem 
Implied  either  wholly  in  and  towards  the  maintenance 
and  employment  of  poor  persons  in  a  house  used  as  and 
for  a  workhouse  or  house  of  correction,  or  partly  for 
the  above  purposes,  and  pardy  for  the  use  of  the  poor 
within  the  said  borough. 

That  no  further  feoffment  had  been  made. 


That  the  rents  had  from  time  to  time  by  the  authority 
of  the  coiporation   been  received  by  their  treasurer. 
And  as  to  the  rents  of  Grainsbwm  Millj  and  a  close  or 
parcel  of  land  adjacent  thereto,  containing  about  twenty- 
five  acres,  the  same  had  been,  ever  since  the  decease  of 
the   trustees  in  the  indentures  named,  (except  the  in- 
terruption thereinafter  referred  to)  either  received  by 
the  treasurer  of  the  corporation,  and  by  him,  by  and 
tinder  the  authority  of  the  corporation,  paid  over  to 
the  overseers  for  the  time  being  of  the  said  borough  and 
parish,  to  be  by  them  applied  pursuant  to  the  trusts,  or, 
Under  the  like   authori^,  by  the  permission   of  the 
treasurer  had  been  received  by  the  overseers  of  the  poor 
from  the  tenants,  and  applied  as  before  mentioned*    And 

R 
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1829.        that  in  the  years  1820  and  1821,  the  rents  were  under 
1      ^  '  '      the  like  authority  retained  by  the  said  treasurer  for  a 

-/&TTORN£Y~ 

General      very  considerable  time,  although  frequently  applied  for  by 

^      ^' ,.        or  on  the  behalf  of  the  then  overseers  of  the  poor.     And 
Corporation  '^ 

of  Berwick-    on  or  about  the  26th  of  September  1828,  at  a  guild  or 
upoN-TwBEj).   juggling  Qf  ^jg  said  corporation,  it  was  resolved  that  the 

treasurer  should  retain  the  same  rents  for  the  use  of  the 
corporation ;  and  such  rents  were  during  six  months 
retained,  and  the  same  were  afterwards  paid  over  to  the 
overseers,  although  it  was  alleged  by  the  corporation 
that  the  rents  ought  to  be  employed  in  providing  a  house 
of  correction  for  the  keeping,  correcting,  and  setting  to 
work,  rogues,  vagabonds,  sturdy  beggars,  and  other 
idle  and  disorderly  persons,  within  the  intent  of  an 
act  of  parliament  passed  in  the  seventh  year  of  King 
James  the  First,  intituled  ^^  An  act  for  the  due  execution 
of  divers  laws  and  statutes  heretofore  made  against 
rogues,  vagabonds,  and  sturdy  beggars,  and  other  lewd 
and  idle  persons/' 

That  for  a  long  series  of  years,  and  above  100  years 
last  past,  no  part  of  the  rents  and  profits  of  the  said 
lands  in  the  second  indenture  described  as  the  several 
pieces  of  ground  situate  within  the  bounds  and  liberties 
of  the  borough  of  Berwick,  called  and  known  by  the 
several  names  of  the  Clai/  Walls  and  Burrs,  alias  AUer 
Bush,  or  of  any  part  of  the  said  charity  estate,  except 
the  said  mill  and  the  close  held  therewith,  had  been  pi^d 
over  to  the  said  overseers,  or  applied  to  the  purposes  of 
the  said  charitable  trusts,  or  for  the  use  of  the  poor. 

That  the  said  mayor,  bailiils,  and  burgesses,  had  in 
part  fraudulently  changed  the  names  and  altered  the 
boundaries  of  the  said  lands,  and  confounded  or  en* 
deavoured  to  confound  the  same  with  other  lands  be- 
longing to  them  in  their  corporate  capacity ;  particulariy 


UfOM-TVBBB. 
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«s  to  a  close  called  the  Burrs^  which  the  bill  stated  to        18S9. 
belong  to  the  charity,  and  to  have  been  comprehended    jfl^xToaNBv- 
in  the  second  feoffment.  General 

V. 

Corpontion 
The  information  asked  for  a  discovery  as  well  against  ^f^"*'!IZ!?" 
the  corporation  as  against  Mark  Jameson  the  town  clerk, 
and  prayed  that  it  might  be  declared  that  the  two 
indentures  of  the  28th  of  May  1655,  were  effeaoal 
conveyances  at  law  or  in  equity  of  the  lands  and  here- 
ditaments therein  comprised,  and  the  fee*simple  thereof 
upon  and  for  the  charitable  trusts  and  purposes  thereby 
declared,  and  that  the  said  charity  might  be  established; 
and  that  the  boundaries  thereof  might  be  ascertained ; 
and  if  they  were  confounded,  lands  of  a  competent 
value  belonging  to  the  corporation  might  be  set  out ; 
and  for  an  account. 

The  Defendants  by  their  answer  set  forth  the  fol- 
lowing order  of  guild,  bearing  date  the  2d  day  of  May 
1653 :  (f.  e.)  **  Ordered  that  there  shall  be  security  given 
Mr.  Crispe  to  and  for  the  use  of  thejxx^rif  of  this  parish, 
by  way  of  conveyance  or  rent-charge  out  of  the  Grains- 
ium  Milnej  for  security  for  the  50/.  promised  by 
Sir  Robert  Jackson  towards  the  erecting  a  house  within 
this  boro' ;  the  further  consideration  whereof  is  referred 
to  the  next  general  gill."  Also  another  memorandum 
or  order  of  guild  bearing  date  the  13  th  day  of  May 
165S:  **It  is  this  day  ordered  that  there  shall  be  a 
conveyance  made  to  Mr.  Crispe  during  his  life  in  trust, 
for  the  erecting  a  house  of  correction  within  this  borough, 
of  the  moiety  of  Grainsbunie  Milne j  in  consideration 
of  50L  left  by  Sir  iZ.  Jackson  for  that  use,  and  now 
by  him  paid ;  and  that  there  be  another  made  to  the 
churdiwardens  and  overseers  of  the  poor  of  the  other 
moiety  thereof  fonthe  same  use."  And  the  defendants 
fiirther  said,  that  they  found  the  enrolments  of  the  two 

R  2 
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1829.       indentures  of  feoffment  in  the  enrolment  book  of  the 

\      '  ~       corporation,  and  they  found  in  the  record-room  the  two 
Attorney-     . 

General  indentures  of  feoffment  cancelled,  and  that  if  those 
Corporation  ^'^^^n^ures  were  redeemable,  they  had  been  redeemed 
of  Berwick-  by  monies  paid  by  the  corporation  for  erecting  and 
repairing  the  house  of  correction,  and  for  the  use  and 
benefit  of  the  poor.  They  admitted  the  order  of  the 
14th  Novefnber  1821  to  their  treasurer  to  retain  the 
rents,  but  they  set  forth  another  order  of  guild  bearing 
date  the  21st  day  of  February  1822,  whereby  it  was 
ordered  that  the  rents  of  the  Graingbum  Mill  should  be 
paid  by  the  treasurer  to  the  overseers,  and  the  treasurer 
paid  the  same  accordingly ;  but  by  a  subsequent  order, 
the  treasurer  was  directed  to  retain  tlie  rents,  which  he 
did  for  five  months,  when  he  was  again  ordered  to  pay 
the  rents  to  the  churchwardens  and  overseers. 

By  an  order  of  guild,  2d  May  1653,  the  security  (as 
it  is  called)  to  be  given  to  Mr.  Crispe  for  Sir  Robert 
JacksorCs  50/.,  is  stated  to  be  '*  to  and  for  the  use  of  the 
poor  of  this  parish.'' 

By  the  orders  of  guild,  28th  January  1656,  the  repair 
of  Graingbum  Miln  is  said  **  to  concern  the  poor,  it 
being  for  their  use" 

By  an  order  of  19th  May  1676,  A.  Crispe  is  declared 
to  be  a  feoffee  **  for  the  use  of  the  poor.''  By  an  order, 
10th  February  1676,  the  rent  of  the  milne  is  said  to 
belong  to  the  poor. 

In  an  order  10th  November  1682,  similar  expressions 
are  used;  and  by  an  order  18th  January  1688,  ''the 
poor"  are  declared  to  be  '^  in  great  straits  by  reason  of 
the  nonpayment  of  the  rents  of  Graingbum  Mill  to  the 
poor ;"  and  by  an  order  of  17th  NovembB"  1721,  "  the 
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keirs  of  the  trustees"  are  ordered  '^  to  attend  the  guild        1829. 

to  be  discoursed  with  as  to  the  lettincc  of  tlie  miln  for  the     !      ^ 

o  Attobney- 

greatest  advantage  of  the  poor."  Gene&al 

V, 

Corporation 
Documentary  evidence,  and  the  depositions  of  wit-   of  Bekwick- 

nesses,  were  given  in  evidence  with  respect  to  the  identity 

of  the  Burrs,  which  will  be  seen  to  be  fully  noticed  in 

the  judgment. 

Mr.  Tinney  and  Mr.  Rolfe  for  the  relators. 

Mr.   Bickerstetk  and   Mr.  KindersUy  for   tlie   De- 
fendants, the  mayor,  bailifis,  and  burgesses. 

The  Master  of  the  Rolls.    This  is  an  information 
filed  by  the  Attorney-General,  at  die  relation  of  certain 
inhabitants  of  the  town  of  Berwick^tqwi'^Tweed  ;  the  De- 
fendants are  the  corporation  of  that  town.    (His  Honor 
then  stated  the  prayer  of  the  bill,  and  the  two  indentures 
of  the  28th  May  165S.)  The  second  conveyance  is  stated 
tx>  be  a  conveyance  made  in  consideration  of  S50L  due 
^o  the  poor.     Now  it  is  extremely  important,  first,  to 
know  what  is  meant  by  the  350/.  due  to  the  poor.     1 1 
appears,   however,   by  entries,   that  at  this   time  the 
^own  of  Berwick^pon-TrDeed  had  not  taken  the  benefit 
of  the  statute  of  Elizabeth,  and  had  not  raised  rates 
under  that  statute  for  the  relief  of  the  poor.     The  poor, 
^erefore,  could  have  acquired  property  only  by  the 
fionations  of  benevolent  persons,  and  it  must  be  intended 
that  this  350/.  due  to  the  poor,  was  a  sum  of  350/. 
vfhich,  like  the  50/.  given  to  the  use  of  the  poor  by  Sir 
Sobert  Jackson,  had  arisen  from  the  donations  of  certain 
benevolent  persons.     Now,  the  second  conveyance,  like 
the  first,  would  not  create  the  legal  fee;  the  church- 
wardens and^overseers  not  being  a  corporation,  could 
not  take  the  l^al  fee,  because  it  was  limited  to  them 
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1829*       and  their  successors  for  erer;  if  they  had  been  a  eor-' 
!      ' '  poration  they  would  have  taken  the  legal  fee.     So  the 

Gene&al  other  conveyance,  which  was  a  conveyance  to  Crispe  fiir 
Corporation  ^''"^  ^^^  remainder  to  such  persons  as  the  corporaticm 
c^Bbrwick-  shonld  from  time  to  time  appoint  for  ever,  could  not 
confer  the  legal  fee.  A  1^1  fee  cannot  be  created  inr 
individuals  without  the  use  of  the  word  *'  heirSf'*  or  some 
expression  which  is  equivalent  to  the  effect  of  the  tennr 
**  heirs.**  With  respect  to  charitable  trusts,  the  Court 
does  not  adhere  to  form ;  the  Court  alwajrs  looks  at  the 
intention,  and  the  intention  here  was  plainly  to  con- 
stitute a  charity  which  was  to  endure  for  ever.  It  ap- 
pears by  one  memorandum  only  in  the  guild  books,  that 
it  is  stated  that  these  conveyances  were  a  security  to  the 
poor ;  and  it  has  been  said  at  the  bar,  that  the  security 
to  the  poor  must  mean  a  redeemable  security,  and,  there* 
fore,  that  the  corporation  might  resume  these  lands  at 
any  time  by  shewing  that  the  consideration  in  respect  of 
which  the  conveyances  were  made  by  way  of  security^ 
had  been  satisfied  to  the  use  of  the  poor.  Now  I  do  not 
apprehend  that  security  to  the  poor  has  at  all  the  mean- 
ing which  is  contended  for  here,  because  it  was  in  truth 
a  security  to  the  poor  if  it  were  meant  to  be  a  perpetuid 
conveyance,  for  it  secured  to  the  poor  the  revenues  of 
those  lands,  in  the  place  of  leaving  the  monies  given  to 
the  use  of  the  poor  in  the  coffers  of  the  corporation, 
which  might  be  dissipated  and  lost;  and  in  that  sense 
it  appears  to  me  the  term  ^^  security"  is  used  in  that 
memorandum.  I  am  of  opinion,  therefore,  that  this 
Court  must  decree  that  the  trusts  of  these  two  con-r 
veyances  are  to  be  established  as  trusts  for  charitable 
purposes.  The  next  question  is  as  to  what  charitable 
purposes  are  those  trusts  to  be  established.  Generally 
speaking,  gifts  for  the  use  of  the  poor  are  not  gifts  in 
aid  of  the  poor-rates;  because  it  has  been^d,  in  other 
cases,  that  gifts  in  aid  of  the  poor-rates  would  be  gift» 
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for  the  benefit  of  the  rich  and  not  for  the  poor;  but  in  1829. 
this  particular  case,  this  town  not  havin?  taken  the  ^  ^  '-  ' 
benefit  of  the  statute  o(  Elizabeth^  and  never  at  this  time  Gene&ai. 
having  raised  poor-rates,  these  were  gifts  for  purposes  ^  ^'  ^ 
in  respect  of  which  poor-rates  were  to  be  levied  under  of  Bbrwick- 
that  statute;  these  gifts,  therefore,  were  a  substitution  ^^^*^^"^^* 
for  poor-rates;  poor-rates  having  been  adopted  in  that 
town  m  the  year  1729,  the  declaration  of  the  Court 
must  be,  that  these  were  gifts  in  aid  of  the  poor-rates. 
It  appears  so  far  from  the  corporation  considering  these 
conveyances  merely  to  amount  to  redeemable  securities, 
that  they  have  continued  to  apply  the  revenues  of  the 
lands  which  they  insisted  were  comprised  alone  in  these 
two  conveyances  in  aid  of  the  poor-rates,  down  to  the 
present  time.  The  lands  of  which  they  have  thus  applied 
the  revenues  consist  of  twenty-five  acres ;  and  the  ques- 
tion is.  Whether  those  twenty-five  acres  are  or  are  not 
the  whole  lands  comprised  in  those  two  conveyances  ? 
For  the  corporation  it  is  said,  that  those  twenty-five 
«cres  comprise  all  the  lands,  and  they  reason  thus :  the 
lands  comprised  in  the  two  conveyances  are  Graing-' 
hum  Millf  with  the  lands  belonging  to  it.  Clay  Wall 
Landsy  and  the  lands  called  the  Bttrrs,  or  Aller  Bush* 
That  it  appears  by  a  certain  entry  in  the  guild  books  in 
the  year  1620,  that  the  Graingburn  Mill  was  at  that 
time  erected  by  the  corporation,  and  that  there  was  then 
annexed  to  it  three  acres  of  land  only;  that  it  appears 
on  the  evidence  that  the  Clay  Wall  Lands  consisted  of 
five  acres  only,  making  together  with  the  three  acres 
of  land  of  the  Graingburn  Milly  eight  acres ;  and  the 
revenues  of  twenty-five  acres  having  been  constantly 
applied  to  the  use  of  the  charity,  that  it  must  be  in- 
tended that  the  seventeen  acres  to  make  up  the  twenty- 
five,  were  the  lands  described  under  the  term  BurrSj  alias 
Aller  Bush.  Now  this  would  be  a  most  reasonable  con- 
jecture provided  there  was  no  evidence  in  the  cause;  but 
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1829.        there  is  evidence  on  both  sides,  and  the  evidence  on 
].    ^  both  sides  must  be  opposed  in  order  to  determine  od 

Attorney-  .         . 

Gknkhal      which  side  the  weight  of  evidence  applies.    [His  Honor 

Corporation  ^^^^  ^^"^  '"^^  ^  ^^^  elaborate  and  critical  review  of 
of  Berwick-  the  evidence,  in  the  course  of  which  he  shewed  in* 
stances  of  the  application  of  the  rent  of  the  Burrs  down 
nearly  to  the  eighteenth  century,  when  the  application 
of  any  part  of  these  rents  of  the  Burrs  ceased  for  the  use 
of  the  poor  and  was  wholly  carried  to  the  corporate 
chest,  and  that  when  the  corporation  afterwards  applied 
a  part  of  the  rent  which  they  received  for  the  Burr 
Lands  to  their  own  use  and  for  the  benefit  of  the  oor- 
])oi*ation  chest,  it  was  to  be  considered  as  a  gradual 
usurpation,  which  at  last  terminated  in  the  application 
of  the  whole  of  those  revenues  to  that  purpose.]  Under 
these  circumstances,  therefore,  I  must  infer  that  the 
lands  called  the  Burrs  were  not  included  in  the  twenty- 
five  acres,  but  that  between  the  year  1620  when  the 
Graingbum  Mill  was  erected,  and  the  year  1653, 
when  these  conveyances  were  made,  there  had  been  by 
the  acts  of  the  corporation  considerable  additions  made 
to  the  quantity  of  land  which  was  originally  annexed 
to  the  Graingbum  MiU  s  and  that  the  land  called  tlie 
Burrsy  therefore,  which  is  stated  to  be  about  nine  or  ten 
acres  in  quantity,  and  the  description  of  which  is  per- 
fectly known,  and  is  now  in  the  occupation  of  a  person 
of  the  name  of  Laingy  was  land  meant  to  be  comprised 
in  the  second  feoffment,  in  addition  to  the  Clay  Wall 
Lands.  The  amount  of  the  consideration  which  is 
there  stated  to  have  been  350/.,  was  a  sum  at  that 
time  of  very  considerable  value  compared  to  the  pre- 
sent nominal  value  of  that  sum. 

Upon  the  whole,  therelbre,  I  must  declare  that  the 
Giaiiigburn  Mill,  wiiii  the  twenty-five  acres  of  land, 
together  with  the  laiul  called  the  BurrSy  now  let  to  Laingy 
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were  by  the  indentures  of  the  28th  of  May  1653,  de«        1829. 

voted  for  ever  to  the  erecting  and  upholding  a  house     \^~^^^* 

°  .  °  Attorney- 

for  the  reception  of  the  poor  of  the  said  town,  and  for      General 

the  maintenance  of  the  poor  therein ;  and  that  the  same,    CorDoration 

being  purposes  which  were  by  Jaw  to  be  provided  for    of  Berwick- 

out  of  the  poor-rates,  the  rents  of  the  said  mill  and    ^^^^' 

lands  are  applicable  in  aid  of  the  poor-rates,  and  are  to 

be  paid  by  the  Defendants  to  the  churchwardens  and 

overseers  of  the  poor  accordingly ;  and  I  must  refer  it 

to  the  Master  to  take  an  account  of  the  rents  which 

have  accrued  due  from  the  said  lands  called  the  Burrs 

since  the  year  1823,  when  the  same  was  claimed  for  the 

use  of  the  poor ;  and  I  must  also  refer  it  to  the  Master 

to  tax  the  costs  of  the  relators  up  to  tlie  hearing,  and 

direct  that  the  same  shall  be  paid  by  the  Defendants, 

and  reserve  further  directions  and  subsequent  costs. 

The  costs  to  be  taxed  costs  as  against  the  Defendants, 
snd  the  relators  to  be  paid  their  extra  costs  out  of  the 
lunds. 

« 

The  Master  to  ascertain  what  lands  occupied  by 
Jjaing  consist  of  the  Burrsj  and  to  apportion  the  rents. 

There  was  a  question  as  to  the  costs  of  the  town 
clerk,  who  had  been  made  a  party  to  the  bill  for  tlie 
purpose  of  discovery.    Ordinarily  the  Plaintiff  pays  the 
costs  of  a  bill  of  discovery ;  in  this  case  the  ofBcer  of  the 
corporation  was  made  a  Defendant  for  tlie  purpose  of 
<]iscovery,  and  the  Court  seemed  to  tliink  that  the  cor- 
poration must  pay  his  costs,  and  the  Master  of  the  Rolls 
directed  that  an  inquiry  should  be  made  as  to  the  prac- 
tice, and  whether,  if  the  relators  in  this  case  are  to  pay 
the  town  clerk's  costs,  the  corporation  must  repay  them 
to  the  relators.     The  precedents  were  to  be  searched. 

The  question  of  costs  has  not  yet  been  decided. 
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WoTMiN8TE»     FEREDAY  and  Others  v.  WIGHTWICK  and 
Hall. 
Niw.  19.  Others. 

Mines,  W^  indenture  of  lease,  dated  the  24th  of  June  1 799, 

Partnership.  -^^  George  Birchy  Esq.  and  Thomas  Lane^  clerk, 
DehUo/a        crranted  and  demised  unto  Thomas  Smith.  Samuel  Fere- 

bankrupt        ® 

partner  to     day^  William  Turton^  Charles  Nortorij  Thomas  JoneSj  and 
the  ca^rt^   William  UnderhiU,  all  the  mines  and  strata  of  coal  under 

nershtp,  ^  ^ 

Annuity  for      Certain  messuages  and  lands  at  Tipton^  in  Staffordshire^ 
years,  for  the  term  of  120  years,  at  the  annual  rent  of  300/-  an 

^     acre;  and  bv  an  indenture  of  the  same  date,  a  lease  was 
Mines  are,  for  ,     ^    ,  i  i      j  i  i 

many  pur-        granted  of  the  messuages  and  lands  to  the  same  lessees, 

^r'ro^n^'  ^^^P^  Underhill,  for  the  like  term  of  120  years.  By  a 
They  are  deed,  dated  5th  August  1800,  the  shares  of  each  in  the 

debts  of  the  colliery  were  declared  to  consist  in  the  whole  of  200 
partnership  shares,  of  which  twenty-nine  belonged  to  Underhillj  and 
the  co-part-     twenty-eight  to  Turton.     By  indenture  bearing  date  the 

nership;  and    ig^]^  j^^y  1802,  in  consideration  of  6500/.,   Underhill 

notwithstand-         .... 

ing  the  bank-   assigned  his  twenty-nine  shares  to  his  copartners,  and 

Dartner^in-  ^^  consideration-money  was  paid  out  of  the  partnership 

debted  to  the  fund.     Various  changes  took  place  in  the  ownership  of 

s^p  thTac-  ^^   shares,  and  Samuel   Wagstaff  became   entitled   to 

counts  are  to  twenty-eight  of  them.     Turton^  who  had  the  manage- 

he  taken  »       ^  ^ 

beyond  the       ment  of  the  partnership,  became  considerably  indebted 

time  of  the  ^  u  ^^^  deposited  with  the  Plaintiffs  some  promissory 
bankruptcy,  .  m.  j 

and  up  to  the  notes  as  a  part  security.     On  the  2ii  March  1822,  a 

^"^^^  thed^bts  commission  of  bankrupt  was  issued  against  Turton^  and 
of  the  partner-  on  the  20th  January  1823,  a  commission  was  issued 
to'be^Iatisfied,  against  Wagstaff.  On  the  4th  March  1822,  Turton 
and  out  of  the  being  then  a  bankrupt,  the  other  parties  signed  a  dis- 

sharc  repayment  is  to  be  made  to  the  co-partnership  of  what  is  due  to  it  from  hun. 
Annuity  for  years  originating  in  an  agreement  for  n  loan,  and  producing  more 
than  a  return  of  the  principal  and  five  per  cent,  interest,  is  usurious. 
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solution,  which  was  advertised  in  the  London  Gazette,  1829. 
The  bill  stated  the  preceding  facts,  and  that  the  co- 
partners had  a  lien  upon  the  twenty-eight  shares  of 
Turton  for  the  balance  due  from  him  to  the  copartner-^  Wiohtwwe. 
ship,  and  charged  that  on  the  28th  Febnutry  1822,  a 
notice  was  served  upon  the  copartnership  that  by  a 
certain  indenture  bearing  date  the  18th  day  of  January 
1813,  William  Turton  assigned  eight  shares  in  the 
oollieiy  and  premises  to  Benjamin  Higgs,  for  securing 
SOOO/.  and  lawful  interest.  On  the  2d  March  1822,  a 
notice  was  served  upon  the  copartnership,  that  by  an 
indenture  bearing  date  the  26th  February  1814,  Turton 
assigned  to  Thomas  Deoey  JVightwick,  a  Defendant, 
twenty  shares  as  a  security  for  certain  sums  of  money. 
And  the  Plaintiffs  charged  that  such  notices  conveyed  to 
tbem  the  first  knowledge  they  had  of  the  assignments 
therein  respectively  mentioned.  And  Plaintiffs  charged 
that  those  mortgages  or  securities  were  usurious  and 
void.  And,  as  evidence  thereof,  the  Plaintiffs  charged, 
that  by  the  indenture  of  the  26th  February  1814,  fVilliam 
Turton^  in  consideration  of  4000/.  therein  stated  to  be 
paid  to  him  by  Thomas  Devey  Wightwick^  granted  to  him 
(Wightwick)  an  annuity  of  731^  8^.,  payable  half-yearly, 
for  an  absolute  term  of  eleven  years  and  six  months^  and 
he  assigned  the  aforesaid  twenty  shares  in  the  colliery  as 
a  security  for  such  annuity.  And  the  Plaintiffs  further 
charged  that  the  same  annuity  paid  half-yearly  for  eleveo 
years  and  six  months  was  more  than  sufficient  to  secure 
and  pay  at  the  end  of  that  period  the  principal  sum  of 
4000/.,  with  interest  for  the  same  in  the  meantime,  at 
the  rate  of  15/.  for  every  100/.  thereof  by  the  year, 
without  any  loss  or  risk  whatever  either  of  capital  or 
interest.  And  the  Plaintiff  further  charged  that  such 
annuity  paid  half-yearly  for  six  years  and  six  months 
was  more  than  sufficient  to  secure  or  pay  at  the  end  of 
that  period  the  principal  sum  of  4000/.,  with  interest  for 
the  same. at  the  rate  of  5/.  for  every  100/.  thereof  by  the 


252 


CASES  IN  CHANCERY 


1829. 


F£&EDAY 
WlOHTWICK. 


year.  And  the  Plaintifis  further  charged  that  at  the 
time  when  the  Defendant  Wightmick  advanced  the  4000/. 
to  Twion,  the  real  agreement  between  them  was,  that 
Daian  should  secure  to  Wightwick  an  annuity  of 
66^L  185.,  free  from  the  property  tax,  for  the  term 
of  eleven  years  and  six  months ;  and  pursuant  to  such 
agreement,  Turton  immediately  before  the  execution  of 
the  alleged  deed,  made  and  signed  twenty-three  several 
promissory  notes  for  SS2/.  95.  each,  being  one  moiety  of 
the  664/.  18s.,  payable,  the  one  on  the  26th  day  of 
August  then  next  ensuing,  and  the  others  successively 
on  the  several  days  during  the  said  period  of  eleven 
years  and  six  months  on  which  the  several  half-yearly 
payments  of  the  annuity  were  to  be  made  payable;  and 
that  Turton  deposited  the  notes  with  Wightwick  by  way 
of  further  securing  the  allied  annuity.  And  it  was 
agreed  between  them  that  on  each  of  the  half-yearly 
days  of  payment  of  the  annuity,  Turton  should  take  up 
one  of  the  notes  in  discharge  of  the  then  accruing  half- 
yearly  payment  of  the  annuity.  And  the  Plaintiffs 
further  charged,  that  it  was  at  the  same  time  agreed 
between  Turton  and  Wightwick  that  a  sum  of  66/.  IO5., 
being  one  tenth  part  of  the  66^1.  I85.,  or  thereabouts, 
should  be  added  to  the  66^L  I85.,  and  tliat  the  sum 
of  731/.  85.,  being  the  amount  of  the  two  sums  added 
together,  should  be  the  amount  of  the  alleged  annuity 
so  to  be  granted  and  secured.  Further  charged,  that 
the  661. 105.  was  added  to  meet  the  property  tax  on  the 
annuity.  Further  charged,  that  fourteen  of  the  notes  or 
bills  had  been  duly  taken  up  and  paid  by  Turton  pre- 
viously to  his  bankruptcy,  and  that  the  remaining  nine 
still  remained  in  the  possession,  custody,  or  power  of 
Wightwick,  Further  charged,  that  at  the  respective 
times  of  the  loans  or  advances  by  Turton  to  Higgs^  it 
was  agreed  that  Turton  should  pay  to  Higgs  interest  at 
the  rate  of  1 0  per  cent.,  and  thnt  interest  was  paid  at 
that  rate.     Further  charged,  that  Higgs  entered,  and 
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had  in  his  books  of  account,  a  debtor  and  creditor  1829. 
account  between  himself  and  Titrton^  in  which  he  regu- 
larly took  credit  on  the  several  quarterly  days  of  pay-  v. 
ment  from  Lady-day  1809  to  Midsummer  1815  inclusive,  Wiohtwick. 
for  one  quarter's  interest,  after  the  rate  of  10  per  cent. 
Further  charged,  that  no  notice  was  ever  given  by  Higgs 
to  the  company  that  the  interest  on  the  alleged  mortgage 
d^ty  or  any  part  thereof,  was  in  any  manner  in  arrear 
or  unpaid.  Further  charged,  that  neither  Wightwick 
nor  Higgs  gave  notice  to  the  firm  that  they  desired  to 
be  considered  as  partners  in  respect  of  the  assignments 
(NT  otherwise,  or  that  the  firm  was  not  to  consider  Turton 
88  a  partner;  but^  on  the  contrary,  Wighlwick  and 
Higgs  permitted  and  sufTered  Turton  to  appear  and  act, 
aod  the  Plaintifis  fully  believed  him  to  be  the  owner  of 
ihe  twenty-eight  shares  to  all  intents  and  purposes. 

And  the  bill  prayed  that  it  might  be  declared  that  the 
copartnership  was  dissolved  on  tlie  2d  day  of  March 
1822,  and  that  the  said  copartnership  might  be  declared 
to  have  a  lien  upon  the  twenty-eight  shares  of  Turton 
Sot  payment  of  what  was  due  from  hhn  to  the  co- 
partnership. 

Defendant  Wightwick^  by  his  answer,  set  forth  his 
annuity-deed,  whereby,  for  4000/.,  an  annuity  of  731/.  85. 
was  granted  to  him,  and  insisted  upon  its  priority  to  any 
balance  which  should  be  found  to  be  due  from  Turner 
lo  the  copartnership.  He  said,  that  the  assignment  to 
him  was  known  to  several  of  the  copartners,  and  denied 
that  the  notice  of  the  2d  March  1822  was  the  first  niptice 
that  the  copartnership  had  of  the  assignment  to  him, 
and  the  Defendant  said  that  he  had  paid  a  valuable 
consideration  for  the  annuity,  to  wit,  4000/.  This  De- 
fendant further  admitted  that  Turton  did,  on  the  26th 
FAruary  1814,  make  and  sign  three  several  promissory 
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notes  lor  332/.  9s.  each ;  and  that  the  sum  for  which 
«uch  notes  were  respectirely  signed,  was  one  moiety 
of  the  said  annuity  of  664/.  185.  :  admitted  the  payment 
of  the  annuity  for  seven  years  up  to  26th  February  1821, 
but  said  that  he  never  contracted  to  lend  Turtan  4000/. 
or  any  other  sum. 


Defendant  Higgs^  by  his  answer,  insisted  upon  the 
priority  of  the  indenture  of  assignment  of  the  18th 
January  1818,  and  claimed  it  in  priority  to  any  balance 
claimed  by  the  copartnership,  and  admitted  it  was 
understood  that  Turton  should  pay  him  10/.  for  every 
100/.  by  the  year,  and  that  this  Defendant  regularly 
took  credit  in  his  books  for  interest  at  that  rate. 
Amongst  the  depositions  on  the  part  of  the  Plaintiffs 
was  that  of  an  accountant,  that  he  had  made  a  calculaUon 
of  the  value  of  an  annuity  of  731/.  85.,  payable  half 
yearly  for  the  absolute  term  of  eleven  years  and  six 
months,  and  according  to  that  calculation,  he  found  that 
such  an  annuity  so  payable  would  be  sufficient  to  pay 
within  that  period  the  sum  of  4000/.  with  interest  thereon 
at  the  rate  of  14  per  cent  per  annum,  and  that  the  like 
annuity  of  731/.  85.  payable  half  yearly,  would  be  suf- 
ficient to  pay  in  six  years  and  six  months  the  sum  of 
4000/.  and  interest  at  5  per  cent,  per  annum.  And  he 
also  found  that  an  annuity  of  664/.  185.  payable  hair 
yearly  for  an  absolute  term  of  eleven  years  and  six 
months  without  any  deduction,  would  be  sufficient  to  pay 
in  that  period  the  sum  of  4000/.  and  interest,  at  the  rate 
of  12/.  105.  per  cent,  per  annum.  There  were  other 
depositions  to  the  same  effect,  one  of  which  stated,  that 
the  interest  produced  would  be  1 2  per  cent.,  and  the 
time  for  repayment  at  5  per  cent  seven  years  and  a 
quarter.  There  were  also  depositions  of  the  debt  due  from 
Turton  to  the  company.  On  the  part  of  the  Defendant 
Wightwick  there  was  the  evidence  of  the  bankrupt,  that 
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three  of  the  shareholders  knew  of  the  annuity  granted  to        1829. 
him.     In  the  cross-examination  he  proved,  that  the  real 
understanding  between  him  and  Wightwick  was,  that  he  «. 

should  advance  him  4000/.,  and  that  in  some  manner  the   Wightwick. 
same  should  be  secured  to  him  with  interest  exceeding 
5  per  cent.     And  he  also  proved  the  charges  in  the  bill 
with  respect  to  the  notes. 

Mr*  Bickersteth  and  Mr.  Rolfs  for  the  Plaintiffs. 

Mr.  Bickersteth.  It  appears  that  in  Jtdy  1813  Higgs 
had  made  advances  amounting  to  SOOO/.  to  Turton^  upon 
an  agreement  that  he  should  receive  10  per  cent.,  and 
Higgs  in  answer  admits  this,  and  that  he  had  credit  for 
it  in  his  account  with  Turton,  Higgs  took  an  assign- 
ment of  eight  of  Turt(m*s  shares  in  the  colliery  in  the 
shape  of  a  mortgage,  purporting  to  secure  the  sum  of 
SOOO/.  with  lawful  interest :  yet  after  the  execution  of 
that  deed,  as  well  as  before,  he  received  10  per  cent, 
interest 

With  regard  to  the  case  of  Wightwick^  he  had  at 
different  times  advanced  4000/.  to  Turton;  the  trans- 
action on  the  face  of  it  is  a  purchase  of  an  annuity  of 
731/.  185.,  payable  for  eleven  years  and  six  months  for 
4000/.  We  find  that  in  the  course  of  eleven  years  and 
a  half,  be  would  have  received  back  his  principal  with 
interest  at  12  per  cent. ;  in  seven  years  and  a  quarter, 
he  would  have  received  his  principal  with  interest  at 
5  per  cent.  Wightmck  has  actually  received  these  pay- 
ments  for  seven  years ;  this  is  an  usurious  transaction, 
and  a  contrivance  to  get  back  the  principal  money  with 
interest  at  12  per  cent.  Now  I  am  not  prepared  to  say 
in  all  cases  that  a  purchase  of  an  annual  sum  would 
be  usurious ;  but  in  this  case  there  is  no  hazard.  At  the 
time  of  the  bankruptcy  of  Turton^  he  was  indebted  to 
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1829.        the  partnership  in  the  sum  of  10,0002.  and  upwards,  and 
no  person  can  take  any  thing  from   Tinion^s  interest 
v!'"^      until  the  partnership  claim  is  satisfied :  those  who  stand 
WiGiiTwicK.    jjj  ^{jg  place  of  tlie  partner,  cannot  be  better  situated 

than  the  partner  himself  had  he  not  become  bankrupt. 
The  affairs  of  a  colliery  has  from  the  time  of  Lord 
Hardwicke  been  considered  as  a  trading  partnership, 
Crawshaj/  v.  Maule  {a) :  as  against  the  assignees  of 
Turton^  the  other  partners  are  entitled  to  a  lien  on  his 
shares  for  the  purpose  of  satisfying  the  claims  of  the 
partnership  upon  his  estate.  I  cannot  dispute  that 
those  who  represent  Turton  are  entitled  to  a  share  of 
the  subsequent  profits  of  the  co-partnership,  the  pro- 
perty of  the  bankrupt  having  been  employed  in  it  (&) 

Mr.  Bxjlfe.  The  question  is,  Have  the  assignees 
of  Turton^  or  the  Defendants  Hi^  and  WightmA^ 
any  claim  upon  the  mines,  except  as  to  what  shall 
remain  after  the  demands  of  the  co-partnership  are 
satisfied  ?  In  Crawshay  v.  Maule^  Lord  Eldon  held  that 
the  leases  constituted  a  part  of  the  partnership  effects. 
Now  there  were  only  in  that  case  two  individuals  in  the 
partnership,  and  if  there  could  have  been  a  case  in 
which  each  partner  might  have  disposed  of  his  share 
that  was  the  case ;  but  Lord  Eldon  said  that  it  had  been 
repeatedly  decided,  that  interests  in  lands  purchased  for 
the  purpose  of  carrying  on  trade  are  no  more  than 
stock  in  trade,  ^and,  as  a  part  of  the  stock,  might  be 
sold.  In  Jeffirys  v.  Smith  (c),  Lord  Eldon,  referring  to 
a  case  before  Lord  Hardxvicke,  said  that  a  colliery  was 


(a)  I  Swtttut,  495. 

{b)  Crawthay  v.  ColUns^  15  Vet,  218.  Watert  v.  Taylor,  15  Vet,  lo. 
Forman  v.  Howfrey,  2  Vet,  4r  Bea,  329.  Feaiherttonhaugh  v.  l»Vfi- 
wick,  17  Vet,  29^. 

(c)  1  Jac,  4-  Walk,  298. 
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to  be  considered  in  the  nature  of  a  trade  {a\  and  where        1829. 
persons  had  different  interests  in  it,  it  was  to  be  regarded      v    ^ 
as  a  partnership ;  and  where  persons  were  concerned  in  v. 

such  an  interest  in  lands  as  a  mining  concern,  the  Court 
would  appoint  a  receiver  although  they  were  tenants  in 
common  of  it.    Now  in  the  case  before  the  Court,  the 
parties  held  under  leases,  and  the  part  afterwards  pur- 
chased was  paid  for  out  of  the  funds  of  the  partnership. 
Now  do  not  the  twen^-nine  shares  so  purchased,  form 
part  of  the  partnership  ?     The  mine  being  worked  un- 
der a  common  firm  by  the  direction  of  a  manager,  and 
carrying  every  appearance  of  a  partnership.     The  Plain - 
tiffi  have  a  lien  against  the  assignees,  and  against  the 
persons  claiming  under  the  deeds  of  Turton.     Neither 
.Wighiwick  nor  Higgs  can  establish   any  claim  under 
the  deeds  of  Turton,  which  are  usurious ;  for  Defendant 
Higgs  in  his  answer  admits  that  the  security  was  for 
the  money  at  10  per  cent     If  that  be  not  usury,  it 
would  be  impossible  to  say  what  is  usury.     With  re- 
.  spect  to  Wightwickj  it  will  be  contended  that  an  annuity 
Ibr  years  certain  does   not  constitute  usury,   but  the 
aothorities  refer  only  to  rent  charges,  and  those,  if  not 
colourable,  would  be  good  if  they  were  not  in  reality 
interest  of  money.     This  is  an  annuity  secured  by  an  ex- 
press covenant  of  the  grantor,  that  half  yearly  the  party 
should  receive  a  sum  which  in  the  end  would  exceed  the 
principal  and  interest  at  5  per  cent     Could  a  man  for 
1002.  grant  an  annuity  of  110/.  for  one  year?     Could 
that  be  supported —  or  an  annui^  of  the  like  sum  for 
two  years  in  consideration  of  200/.  ?     In  the  case  of  the 
Defendant  Higgs,  there  is  a  clear  admission ;  and  with 
respect  to  Wightwick,  if  there  be  not  a  case  against  him, 
certainly  the  laws  against  usury  are  not  so  strong  as 
they  have  been  thought  to  be. 

(a)  Simry  v.  Ld,  IVmdsor,  S  Atk.  630.   Sayer  t.  Piersc,  1  Ves^  232. 
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Mr.  Laoaty  for  the  executor  of  a  deceased  partner, 
and  in  the  same  interest  with  the  Plaintiff.  In  Doe  ▼• 
Gooch{a\  where  the  Court  having  found  that  it  was  a 
usurious  loan,  refused  to  disturb  the  Verdict  on  a  motion 
for  a  new  trial ;  upon  which  Justice  Bcnfley  said,  the 
annuity  is  at  hazard  if  for  life ;  but  where  it  is  in  the 
nature  of  an  annuity  for  years,  there  is  no  case  in  which 
such  an  annuity  has  been  held  not  to  be  usurious,  where 
upon  calculation  it  appeared  that  more  than  the  prin- 
cipal, together  with  legal  interest,  was  to  be  received. 


Mr.  Tinney  for  the  assignees  of  Turton.  If  Mr. 
Turton  at  the  time  of  his  bankruptcy  had  drawn  out 
10,000/.,  I  admit  that  in  the  account  up  to  that  time 
the  partnership  may  take  credit ;  but  subsequent  profits 
cannot  be  placed  to  that  credit.  There  is  an  old  case  of 
Story  V.  Lord  Windsor  {b\  wherein  Lord  Hardwicke 
said,  a  colliery  is  a  kind  of  trade,  and  therefore  an 
account  might  be  taken  of  the  profits  in  this  Court;  but 
a  debt  of  one  partner  upon  another  cannot  afiect  \A& 
share.  If  the  Court  should  be  of  opinion  that  this  was 
a  copartnership,  the  copartners  would  only  be  entitled 
up  to  the  time  of  the  bankruptcy. 

(His  Honor  dissented  from  this,  and  was  of  opinion 
that  the  accounts  must  be  taken  up  to  the  time  of  the 

sale.) 

Mr.  Pemberton  and  Mr.  Wilson  for  the  Defendant 
WightwicL  The  securities  to  Wighiwick  cannot  be  im- 
peached at  the  instance  of  the  present  Plaintiff  unless 
they  first  establish  that  they  have  some  interest  in  the 
shares  of  Turton.  But  they  have  shewn  no  such  interest. 
Ttirion  and  the  rest  of  the  owners  of  these  mines  were 
mere  tenants  in  common.    It  was  not  a  trading  partner- 


(a)  5B.4rA,C66. 


{bj  2  Atk.  650, 
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ship,   nor  can   the  doctrine  of  lien,   which  exists   as 

between  partners  in  a  trade,  be  applied  to  an  interest 

of  this  nature.     It  was  a  tenancy  in  common  in  lands 

and  in  taking  the  produce  of  them*     That  produce 

underwent  no  alteration,  but  was  brought  to  market  in 

the  same  condition  in  which  it  was  obtained  from  the 

mines.     In  this  respect  the  present  case  differs  entirely 

from  the  case  of  Crcrwshay  v.  Maule^  which  is  cited  for 

the  Pluntiffs.     The  proper^  there  was  iron-works,  in 

the  carrying  on  of  which  not  only  the  iron  ore  obtained 

firom  the  mines  was  made  use  o^  but  there  was  evidence 

that  the  partners,  in  the  course  of  their  trade,  purchased 

large  quantities  of  iron  from  other  persons,  and  that  the 

ere  obtained  from  their  own  mines  and  the  iron  thus 

purchased  were  manufactured  by  them  and  taken  to 

market,  and  sold  in  a  manufactured  state.     That  was 

dearly  a  trading  partnership.     Here,  however,  the  sub- 

,ject  is  coals,  which  are  merely  taken  from  the  mine  and 

wMj  without  undergoing  any  change  whatever.     The 

jMuties  merely  took  the  natural  produce  of  the  land,  and 

Mi  does  not  differ  from  the  ordinary  case  of  tenants  in 

■^jummon  of  lands,  where  one  of  the  tenants  in  common 

recdved  more  than  his  share  of  the  rents  and  profits : 

which  case  his  companions  have  a  personal  remedy 

^■igainst  him,  but  have  no  lien  on  his  share.     The  evi- 

discloses  another  ground  on  which  a  court  of 

|ui^  ought  to   refuse  relief  to   these  Plaintiffs.     It 

that  they  were  apprized   of  the   treaty  with 

JVighiwick;    that  the  n^otiation  with   him  was   con- 

^^ncted  by  one  of  them;  and  that  the  money  advanced 

Ihy  Wigktwick  was  received  by  some  of  them  in  satis- 

tion  of  a  debt  previously  owing  to  them  by  Twt(m. 


V, 
WlSHTWICC. 


Supposing,  however,  the  opinion  of  the  Court  to  be 

^against  the  Defendant  JVightwick  on  both  these  points, 

it  is  submitted  that  no  case  has  established  the  pro- 

S  2 
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■  1829.       position  that  this  transaction  is  usurious;  but,  on  die 
Feeeuat      con^&iy*  there  are  many  cases  to  shew  that  it  is  not  sa 
V.  Usury  is  an  offence  created   entirely  by  statute,  and 

nothing  can  be  usurious  except  what  the  statutes  bsfe 
expressly  declared  to  be  so.  The  present  law  on  die 
subject  of  usury  is  the  statute  l^Ann^  c.  16.,  which  pro- 
vides, ^*  that  no  person  shall  for  loan  of  any  monies, 
wares,  merchandise,  or  other  commodities  whatsoever, 
receive  above  the  value  of  5L  for  the  forbearance  of  lOOi. 
for  a  year,  and  so  after  that  rate  for  a  greater  or  lesser 
sum,  or  for  a  longer  or  shorter  time;  and  that  all  bonds, 
contracts,  and  assurances  whatsoever  made  after  the 
time  aforesaid  for  payment  of  any  principal  or  mon^  to 
be  lent  or  covenanted  to  be  performed  upon  or  for  any 
usury,  whereupon  or  whereby  there  shall  be  reserved  or 
taken  above  the  rate  of  SL  in  the  hundred  as  aforesaid, 
shall  be  utterly  void/' 

It  is  obvious,  therefore,  that  where  there  is  no  loan, 
or  no  forbearance,  there  can  be  no  usury ;  and  in  con- 
formity with  this  rule,  it  has  been  repeatedly  decided 
that  where  the  transaction  is  really  for  a  sale  of  an 
annuity,  though  for  a  term  certain,  if  there  was  neither 
a  loan  nor  a  communication  for  a  loan,  the  grant  is  not 
usurious,  though,  in  the  event,  the  party  may  receive  a 
larger  sum  than  the  legal  rate  of  interest  would  have 
amounted  to.  And  they  referred  to  FincKs  case  (a), 
Fuller^s  case  (&),  BurtorCs  case  (c),  Bawe  v.  Bellasis  {d)j 
in  which  last  case  on  the  loan  of  100/.  it  was  agreed  that 
for  the  forbearance  the  borrower  should  pay  120/.- as 
follows ;  viz.  40/.  on  the  20th  January  and  20th  t/ufy, 
by  equal  portions  annually,  next  after  July  then  instant, 
which  exceeded  the  then  legal  interest  of  6  per  cent. ; 


(a)  And,  121,  pi.  169.  (b)  4  Leon,  SOS.  pL  534. 

(c)  8  Co.  69.  (d)  Sid,  IS3, 
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and  for  further  security  a  bond  was  given  and  judgment 
confessed  for  200/.  Twisden  J.  held  that  the  contract  was 
not  usurious,  but  was  a  purchase  of  an  annuity  for  three 
years.  They  also  referred  to  the  opinion  of  Burnet  J. 
inljord  Chesterfield  Y.  Janssen{a)yBnd  thatof  DeGr^C.J. 
in  Murray  v.  Harding,  {b)  The  observation  of  Bayley  J., 
cited  on  the  other  side  from  Doe  v.  Gooch,  was  evidently 
made  by  that  learned  Judge  when  his  attention  had  not 
been  called  to  the  existing  authorities  on  the  subject, 
and  cannot  be  considered  as  an  expression  of  his  opinion 
on  the  point. 


1829. 


FS&EOAY 
WlGHTWICK. 


7%e  Master  of  the  Rolls. 

In  the  year  1799,  a  lease  was  taken  of  certain  mines, 
and  a  lease  was  also  taken  of  the  surface ;  the  mines 
and  surface  were  used  with  a  community  of  expense  and 
profit.  A  mining  concern  is  to  some  purposes  a  trading 
concern ;  it  is  not  so  to  all  purposes ;  it  has  not 
therefore  all  the  incidents  of  a  trading  concern.  It  is 
a  principle  that  all  property,  whether  real  or  personal, 
is  subject  to  a  sale  on  a  dissolution  of  the  partnership. 
This  is  a  property  acquired  by  the  partnership  for  tlie  pur-> 
poses  of  the  concern,  and  it  is  subject  to  all  the  debts  of 
the  partnership  property,  and  to  the  debts  of  one  partner 
to  the  other  partners  in  respect  of  the  partnership. 

Then  as  to  the  loans,  are  they  or  are  they  not  usurious  ? 
The  persons  who  advanced  them  have  obtained  the  legal 
interest.  The  first  person  who  claims  is  HiggSj  who  at 
difierent  times  advanced  SOOO/. ;  and  it  was  agreed  that  he 
should  receive  10  per  cent.,  and  he  actually  did  receive 
10  per  cent  up  to  the  time  of  the  execution  of  the  mortgage 
security  to  him.     Subsequently  a  mortgage  is  made  to 


(•>^  Vcs.un. 


(b)  2  BL  Hffp.  859.     3  WUt.  39a  S.  C. 
S   3 
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him  to  secure  that  sum  with  interest  at  6  per  cent ;  bal 
it  appears  by  the  evidence  that  he  continaed  to  receive 
10  per  cent.  It  is  impossible  to  raise  a  question  upon 
it  This  is  clearly  usurious.  The  other  Defendant's . 
claim  it  has  been  endeavoured  to  support  by  serioos 
argument.  He  purchased  an  annui^  of  664^.  lOi^ 
and  the  property  tax  is  added ;  this  was  purchased  by 
him  for  a  term  of  eleven  years  and  a  half,  and  there  is  a 
covenant  in  the  deed  to  pay  the  same  by  half  yearly 
payments.  The  transaction  was  accompanied  by  nolesy 
which  were  respectively  to  the  amount  of  a  half  yearns 
annuity.  It  is  mere  colour  that  this  is  the  purchase  of 
an  annuity.  Several  old  cases  have  been  referred  to^ 
which,  however,  I  do  not  think  it  necessary  to  con- 
sider. What  in  substance  is  this  transaction  ?  Is  it  not 
in  effect  a  loan  ?  These  promissory  notes  are  for  pay- 
ment by  instalments.  This  transaction  is  substantially 
a  loan  of  money  to  be  repaid  by  instalments  exceeding 
the  principal,  and  5  per  cent  interest 


It  is  in  my  opinion  usurious. 

His  Honor  then  made  the  necessary  declarations. 


By  the  minutes  of  the  decree^  it  is  referred  to  the 
Master  to  enquire  and  certify  who  were  at  the  time  of 
the  bankruptcy  of  the  Defendant  William  Turton^  and 
who  have  from  time  to  time  sinc«  been,  and  who  now 
are  the  persons  entitled  to  and  interested  in  the  part- 
nership concern  in  the  pleadings  mentioned,  and  in 
what  shares  and  proportions  they  were  and  are  re- 
spectively so  entitled  and  interested.  And  declare  that 
the  two  several  leases  of  the  mines  and  minerals,  and  of 
the  surface  of  the  land  under  which  the  same  are  situate 
in  the  pleadings  mentioned,  both  dated  the  24th  June 
1799,  and  the  property  comprised  therein  constitute  part 
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of  the  property  of  the  partnership ;  and  let  the  twenty^ 
eight  shares,  late  of  the  Defendant  WiUiam  Turtonf  in  {a) 
all  and  singular  the  partnership  property  and  effects  be 
sold,  with  the  approbation  of  the  Master,  to  the  best  pur^ 
chasers  that  can  be  got  for  the  same,  to  be  allowed  of  by 
the  Master,  wherein  all  proper  parties  are  to  join  as  the 
Master  shall  direct;  and  let  the  money  arising  from 
the  sale  be  paid  into  the  Bank,  with  the  privity  of  the 
Accomitant  General  of  this  Court,  to  the  credit  of  this 
cause,  subject  to  the  further  order  of  the  Court ;  and 
refer  it  to  the  Master  to  take  an  account  of  the  dealings 
and  transactions  of  the  partnership  from  the  last  settled 
account  before  the  bankruptcy  of  the  Defendant 
JVsUiam  TurtaUy  up.  to  the  time  of  the  sale  hereinbefore 
directed,  not  disturbing  any  settled  account;  and  let 
the  Master  enquire  and  state  what  debts  are  due  and 
owing  from  the  partnership,  and  let  such  debts  be  in 
the  first  place  satisfied  out  of  the  proceeds  of  the  sale, 
but  without  prejudice  to  any  question  between  any  of 
the  parties ;  and  declare  that  the  Plaintiffs  are  entitled 
to  be  repaid  out  of  what  shall  appear  on  taking  the 
accounts  to  be  coming  to  the  Defendants,  the  assignees 
of  the  Defendant  William  Turtouy  in  respect  of  his 
twenty-eight  shares  of  the  said  concern,  whatsoever 
sum  shall  be  found  to  be  due  to  the  said  concern  from 
the  Defendant  WiUiam  Turton,  or  his  assignees,  at  the 
Ume  of  the  aforesaid  sale ;  and  declare  that  the  in- 
dentures of  the  18th  Jaiiuary  1813  and  the  26th  Fe- 
bruary  1814,  are  respectively  usurious  and  void,  and  let 
the  same  be  given  up  to  be  cancelled.  The  Master  to 
be  at  liber^  to  state  any  special  circumstances.  Further 
directions  and  costs  reserved. 


1829. 


Fereoay 

V. 
WiGUTWICK. 


(a)  The  words  in  italics  have  been  added  by  arrangement  between 
the  parties. 
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Rolls.       R  W.  HULKES  and  Others,  Infants,  by  their  next 
^^•1^  Friend,  -  ,  .  -  Plaintifl&;. 


AND 


BARROW  and  Others 


Defendants. 


Tenant  for 
life. 

lAabUityio 
renew. 

Bankrupt. 

CotU. 


ITHOMAS  HULKES,  Esq.,   deceased,  being  pos- 
sessed  of  considerable  real  estate,  and  certain  renew- 


able leases  held  of  the  dean  and  chapter  of  Rochester^ 
by  his  will,  dated  the  22d  day  of  August  1805,  gave  and 
devised  unto  Francis  Barrow  his  dwelling-house,  ware- 
houses, com  windmill,  and  other  hereditaments,  freehold 
and  leasehold,  in  Stroud,  and  5^.  Margaret,  next  the  citfr 
of  Rochester,  upon  trust  that  he,  the  said  Francis  Barrom, 
perty  to  a         ^^^  heirs,  executors,  or  administrators,  should  from  and 

after  his  decease  from  time  to  time  permit  and  sufier  his 
younger  son  Thomas  Edward  HvUces,  the  late  father  of 
the  Plaintiffs,  to  receive  and  take  the  rents  and  annual 
profits  of  all  his  said  freehold  and  leasehold  messuageSf 
tenements,    lands,    grounds,    hereditaments,   and   pre-* 

mises,  as  and  when  the  same  should  respectively  ac- 
rents  and  per-  ,,  j  j  uir  jj- 

formance  of     ^*'"®  *"^   become   due   and   payable    for   and   during 

the  covenants   the   term   of  his   natural    life,   for   his   own   use   and 

reserved  and 

contained  by     benefit,  subject  to  the  payment  of  the  rents  and  perform- 

and  m  the        ^^j^^^  of  the  covenants  and  agreements  reserved  and  con- 
present  or  fu-  ° 
ture  leases,       tained  or  to  be  reserved  and  contained  in  and  by  the 

leaTehoid^pre-  P^^®^^  ^^  fiiture  leases,  whereby  such  leasehold  pre- 
mises were  or  mises  were  or  should  be  held  ;  and  also  all  taxes,  fines^ 
held  -  and        ^"^  expenses  attending  the  same  premises ;  and  from 

also  all  taxes, 

fines,  and  expenses  attending  the  same ;  remainder  upon  trust  for  the  sons  of  71  E.H. 
in  fee,  as  tenants  in  common.  The  tenant  for  life  became  bankrupt,  and  afterwards 
died.  His  assignees  received  a  sum  of  2000/.  subsequent  to  the  bankruptcy  for 
rents :  Held,  that  these  rents  were  liable  to  the  fines  for  renewal. 


T.  H.,  by  his 
will,  devised 
certain  free- 
hold and 
lease! 
perty 
trustee,  upon 
trust,  to  per- 
mit his  son, 
T.  E.  H.y  to 
receive  the 
rents  during 
his  life,  sub- 
ject to  the 
payment  of 


Barrow. 
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and  immediately  after  the  decease  of  his  said  son  T.  E,        1829. 
Hidie$f  subject  as  aforesaid,  it  was  his  will  that  the      T^^ 
said  Francis  Barrow,  his  heirs,  executors,  and  admi-  v. 

nistrators,  should  stand  seised  and  possessed  of  the  said 
freehold  and  leasehold  messuages,  tenements,  heredita- 
ments, estates  and  premises  last  thereinbefore  mentioned ' 
to  be  thereby  devised  and  bequeathed  to  him,  upon 
trust  for  all  and  every  the  son  and  sons  of  his  said  son 
Thomas  Edward  Hidkesj  lawfiilly  begotten  or  to  be 
b^otten,  if  more  than  one,  as  tenants  in  common,  and ' 
not  as  joint  tenants,  and  the  heirs  of  their  respective 
bodies  lawfully  issuing. 

The  testator  died ;  and  Thomas  Edward  HulkeSf  having 
entered  into  business,  had  become  indebted  to  D.H.Day 
and  Co.,  his  bankers,  in  the  sum  of  10,000/.  and  up- 
wards, and  by  indenture  bearing  date  the  7th  day  of 
December  1820,  he  conveyed  and  assigned  all  his  life- 
interest  in  the  said  several  estates  and  premises  by  the 
will  of  the  testator  devised  and  bequeathed  to  him  for 
life  respectively  to  David  Hermitage  Day^  one  of  the  firm 
of  2).  H.  Day  and  Co.,  with  power  to  receive  the  rents 
and  profits  of  the  said  estates,  and  apply  the  same  in 
the  payment  and  discharge  of  the  said  alleged  debt  of 
10,000/.  and  interest,  in  manner  therein  mentioned, 
subject  to  the  payment  of  the  rent  and  the  performance  of 
the  covenants ;  and  it  was  agreed  that  Z).  H.  Day  might, 
by  and  out  of  the  monies  which  should  come  to  his 
hands,  pay  or  discharge  all  sum  and  sums  of  money  pay- 
able for  rents,  the  expenses  of  performing  the  covenants 
in  the  leases  under  which  the  same  were  or  might  be 
held,  the  expenses  of  repairing,  or  for  or  on  account  of 
any  taxes,  charges,  ruXjes^Jinesj  or  other  outgoings. 


Z).  H.  Day  thereupon  entered  into  possession,  and 
leoeived  the  rents. 
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1829.  On  the  9th  day  of  May  1821  a  commissioD  of  bank- 

rupt was  issued  against  Thomas  Edward  HtdkeSj  under 
which  he  was  found  and  declared  bankrupt.  T.  E. 
Htdkes  died  on  the  SOth  day  of  Januaiy  1824,  leaving 
the  infant  Plaintiffs,  his  only  children,  him  surviving, 
who  thereupon  became  entitled  to  the  said  freehold  and 
leasehold  premises. 

The  bill  stated  the  preceding  &ct8,  and,  after  praying 
that  the  testator's  will  might  be  established,  and  the 
trusts  thereof  executed,  prayed  that  the  said  Z).  H.  Day 
might  be  decreed,  out  of  the  rents  and  profits  of  the 
said  premises  received  by  him,  to  pay  and  satisfy  all  fines 
and  fees  and  expenses  necessary  for  the  renewal  of  any 
lease  neglected  to  have  been  renewed  during  the  time  of' 
his  possession  of  the  said  premises,  or  his  receipt  of  ibft 
rents  and  profits  thereof,  or  such  proportion  of  the  said 
fines,  fees,  and  expenses,  as  in  the  judgment  of  tbb 
honourable  Court  ought  to  be  paid  in  respect  of  the  life 
estate  or  interest  of  the  said  Thomas  Edward  HuUces  in 
the  said  premises. 

A  supplemental  bill  was  afterwards  filed,  stating  that 
an  action  had  been  commenced  against  the  said  JDamd 
Hermitage  Day  by  the  assignees  of  the  bankrupt,  and 
that,  by  a  verdict  in  favour  of  the  assignees,  the  instni-* 
ment  under  which  D.  H.  Day  received  the  rents  and 
profits  of  the  estates  was  found  to  be  void,  being  tak^i 
by  the  Defendant  Day  with  the  knowledge  of  T.JEm 
Htdkes's  insolvency,  and  that  Z>.  H,  Day  had  alleged 
that  he  had  paid  over  all  the  money  he  had  received  to 
the  assignees. 

This  supplemental  bill  charged  that  Z).  H.  Day  had 
not  acted  correctly,  and  was  still  answerable  to  the 
Plaintiffs,  inasmuch  as  he  ought  from  time  to  time,  as 
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necessi^  required,  to  have  renewed  the  leases,  and  done        1829, 
the  repairs;    and  that  the  assignees  could  only  have 
recovered  from  him  the  surplus. 

D.  H»  Dajfj  by  his  answer,  stated  that  he  had  paid 
over  the  rents  amounting  to  2009/.  145.  Sif.,  besides 
costs  to  the  assignees,  and  that  since  the  verdict  he  had 
502.  on  account  of  the  rent. 


Mr.  Bickersteth  and  Mr.  Beames  for  the  Plaintiffi. 

The  question  for  the  consideration  of  the  Court  is, 
whether  the  Plaintiffs,  who  under  the  will  of  Thainas 
HuUes  are  by  the  death  of  their  father  become  entitled 
to  this  property,  can  call  on  those  who  have  received  the 
rents  to  pay  the  fines  for  the  renewal  of  the  leases. 
It  is  immaterial  whether  there  be  in  the  leases  any 
covenant  by  the  lessors  to  renew  the  interests  of  the 
lessees;  it  is  sufficient  that  there  has  been  a  habit  of 
renewal,  and  the  tenant  for  life  and  those  claiming 
under  him  are  not  entitled  to  any  thing  until  the  pay- 
ment of  the  fines.  Mr.  Z)qy,  having  received  the  rents, 
is  liable,  notwithstanding  the  action  and  verdict  against 
him,  for  the  fines  for  renewal. 

Mr.  Pemberian  for  Z).  H.  Day.     All  the  money  has 

been  received  from  Mr.  Day  by  the  assignees  of  the 

tenant  for  life,  except  about  fifty  pounds,  which  he  has 

since  received.     The  decree  against   him   will  be   to 

deliver  up  the  deeds  in  his  possession  to  the  Plaintiffs, 

and  to  bring  into  Court  the   sum  of  50/.;    the  bill 

abould  then  be  dismissed  as  against  him. 

Mr.  Barber  for  the  assignees  was  instructed  to  resist 
tiie  bill  altogether.  Why  are  the  Plaintiffs  to  have  a 
f>reference  for  the  sum  of  2009/.  over  the  other  creditors 
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1829.        of  the  baDkrupt?  at  most  it  is  but  a  debt,  and  the 
riaintiffi  cannot  have  a  specific  lien  on  that  sum. 

The  Master  of  the  Rolls  was  of  opinion  that  after  the 
action  at  law,  Mr.  Den/  was  not  answerable  for  the  fines 
for  renewal.  Declare  that  Defendant  Day  pay  the  BOLf 
into  Court,  and  bring  in  the  deeds ;  the  bill  to  be  then 
dismissed  as  against  him.  Declare  that  the  rents  re* 
ceived  by  the  assignees  from  Day,  are  to  be  considered 
as  received  subsequent  to  the  bankruptcy,  and,  as  such, 
liable  to  the  fines  and  expenses  of  renewal. 

The  assignees  are  liable  to  the  amount  received  firom 
the  Defendant  Day^  after  deducting  the  expenses  of 
recovering  it  beyond  the  taxed  costs.  The  bankrupt's 
estate  is  entitled  to  costs,  charges,  and  expenses. 

Enquire  what  now  would  be  the  fine  to  be  paid  to  the 
lessors,  the  dean  and  chapter  of  Rochester^  in  order  to 
place  the  Plaintifis  in  the  same  situation  as  they  would 
have  been  if  the  lease  had  been  renewed  according  to 
the  habit  of  renewing  of  the  dean  and  chapter. 

Enquire  what  are  the  costs,  charges,  and  expenses  of 
the  assignees  in  recovering  from  the  Defendant  Day  the 
sum  of  2009/.,  that  being  the  fund  liable  to  pay  the 
fines  for  renewal. 

Reg.  Lib.  A.  1829.  fol.  417. 


BEFORE  THE  MASTER  OF  THE  ROLLS. 


ANN  NICHOLAS,  Widow,  and  Others,    Plaintiffs ;  Rolls. 

AND  -0«r.  2. 

EDWARD  NICHOLAS  and  T.  F.  LEWIS, 

Defendants. 

J^OBERT  NICHOLAS,  Esq.,  by  his  will,  bearing  WUL 

date  the  20th  May  1818,  devised  all  bis  real  estate  Bequest  of 

to  Thomas  Frankland  Lewis,  Esq.  and  his  heirs,  to  the      partly  mL 

uses  therdn  mentioned,  and  then  declared  his  will  to  be      >"^a^* 

as  follows :  —  "  And  my  will  and  intention  is,  that  all         J 

the  said  manors,  messuages,  and  tenements,  farms,  lands,  B:  ^-  by  bis 

tithes,  hereditaments,  and  premises  so  devised  as  afore-  his  pmonal 

said  to  the  said  T.  F.  Lewis  and  his  heirs,  shall  continue  e«tate  to  AF. 

and  J.  iv., 
liable  and  charged,  exclustvely  of  my  personal  estate,  that  is  to  say, 

with  all  the  mortgages  and  bond  debts  which  when  I  die  ^^^  ^^  ^"" 

o  o  merates 

shall  be  charged  upon  the  same  and  unpaid,  such  debts  several  par- 

having  all  accraed  by  my  wish  te  create  an  improvable  ^^.S  ^ 

permanent  fund  for  the  provision  of  my  present  large  following  pur- 

£unily.     And  I  further  give  and  devise   my  personal  the  same  be 

estate  to  the  said  Roger  Frankland  and  John  Nicholas,  ^^^  J^^®  ^^ 

«nd  the  survivor  of  them,  and  the  executors,  admi-  for  the  pay* 

nistrators,  and  assigns  of  such  survivor,  that  is  to  say,  ™®°'  ofmort- 

® .  .  .       .  "^^  gages  or  bond 

my  leasehold  house  in  which  I  reside  in  WimpoU  Street^  debts,  until 

my  insurance  of  5000/.,  payable  by  the  Equitable  In-  debt^^md** 

saranoe  Company.     Also  my  insurance  of  .SOOO/.,  pay-  charges  there* 

able  by  the  London  Life  Insurance  Company ;  and  my  tioned  should 

insurance  of  2000/.,  payable  by  the  Sun  Fire  Insurance  ^  satisfied; 
^  -J.  •      .u  1        /.L       •       1       and  as  soon  as 

Company;   my  security  m  the  turnpikes  (therein  ue-  that  could  be 

scribed);  my  rents  in  arrear ;  my  salary  of  office;  all  ^^^^^ 

be  resorted  to 
in  relief  of.  his  real  estate.  The  testator  then  gave  several  legacies  to  his  wife  and 
children;  and  beaueathed  the  residue,  after  the  respective  cnarges  thereby  made 
thereon,  to  his  elaest  son. 

Held,  that  the  residue,  as  well  as  the  enumerated  articles,  were  subject  to  the 
charges  in  the  will  mentioned. 
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1829. 


Nicholas 

V, 

Nicholas. 


and  whatever  monies  I  may  at  such  tune  have  in  the 
funds,  and  the  interest  thereof,  and  other  monies  whatr 
soever,  in  trust  for  the  following  purposes,  that  is  to  say,  I 
hereby  will  and  declare,  and  it  is  my  will  and  inteoUoUy 
that  the  same  be  not  liable  or  resorted  to  for  the  paymeot 
of  my  mortgages  pr  bond  debts,  or  for  my  aforesaid  an- 
nuities and  legacies,  until  the  legacies,  debts,  and  charges 
hereinafter  mentioned  shall  be  satisfied  and  paid;  and 
when  and  as  soon  as  that  can  be  effected,  it  ia  my  will  and 
intention  that  the  same  shall  and  may  be  liable  and  re* 
sorted  to  for  relief  of  my  said  real  estates*  And  I  there* 
fore  first  will  and  direct  that  my  simple  contract  debtp 
be  paid  thereout,  and  then  I  give  therefirom  to  my  dear 
wife  Anne^  if  she  survive  me,  the  sum  of  700^«9  without 
interest,  to  be  paid  to  her  within  seven  months  after 
my  decease."  And  he  then  gave  the  sum  of  SOOL  to 
trustees,  who  were  to  pay  the  dividends  thereof  to  hi^ 
wife  for  her  life,  if  she  continued  his  widow ;  and  in  the 
events  thereih  mentioned  the  SOO/.  was  to  be  residuum 
of  his  personal  estate.  And  the  testator  gave  to  his 
children  other  legacies,  and  an  annuity  to  his  wife's 
parents,  and  further  declared  his  intention  as  follows; 
*^  And  I  give  all  the  rest  and  residue  of  my  goods» 
chattels,  personal  estate  and  effects  whatsoever,  which 
shall  remain  after  tJie  respective  charges  hereby  made 
thereon,  to  my  dear  son  Edward  Nicholas^  or  such  other 
as  shall  be  my  eldest  son  at  the  time  of  my  decease; 
or  in  case  of  the  death  of  all  my  sons  before  me^  to  my 
then  eldest  daughter." 


By  a  decree  made  iu  this  cause  on  the  Ist  December 
1 827f  the  Master  was  directed  to  take  the  accounts  of 
the  personal  estate;  and,  in  doing  so,  to  distinguish 
between  such  parts  thereof  as  consisted  of  the  parti- 
culars mentioned  in  the  will,  and  such  parts  thereof  as 
constituted  the  rest  and  residue  of  such  personal  estate  and 
effects.     The  Master  found,  and  by  his  report  certified. 


Nicholas 
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that  the  rest  and  residue  of  the  testator's  personal  estate,        1829. 
consisting  of  particulars  set  forth  in  the  third  schedule 
thereto,  received  by  Edward  Nicholas,  amounted  to  the      '     p. 
sum  of  S49t  85.  ^d^  and  that  there  were  some  other     Nicholas 
particulars  then  outstanding. 

This  cause  now  coming  on  for  further  directions,  the 
question  was,  whether  the  whole  of  the  personal  estate 
of  the  testator  passed  to  R.  Frankland  and  John  NicholaSj 
and  was  by  the  will  (after  payment  of  the  simple  contract 
debts  and  I^^ies  charged  thereon)  subject  to  the  pay- 
ment of  the  testator's  bond  and  mortgage  debts  in  ex- 
oneration of  his  real  estates. 

Mr.  Bickersteih  and  Mr.  TennarUf  for  the  Plaintifis, 
the  widow  and  younger  children,  contended  that  the  will 
^88  dear ;  that  the  testator  by  his  first  gift  intended  to 
comprise  the  whole  of  bb  personal  estate,  such  words  as 
*  scilicet'  are  merely  words  of  suggestion  or  amplification, 
«md  are  not  words  of  restriction  or  exception. 

Mr.  Tredave  and  Mr.  Boup€U]\xTi.  for  the  Defendants. 
^Why  should  there  be  this  extensive  specification  if  the  tes- 
tator meant  the  whole  of  his  personal  estate,  which  might 
liave  been  described  as  hb  personal  estate  ?  Nothing  but 
the  enumerated  articles  can  pass  {a) ;  at  least,  connecting 
the  general  clause  with  the  special  clause,  there  is  cer- 
tainly a  doubt  whether  the  whole  personal  estate  passed 
by  the  first  bequest     Where  there  b  a  clear  intent  to 
pass  the  whole,  the   Court  will  enlarge  the  specified 
terms  {b)\  but  when  such  intent  does  not  appear,  the 
Court  will  not  do  so.     The  case  before  the  Court  does 
not  come  within  that  class  of  cases  in  which  the  Court 
struggles  to  prevent  intestacy,  for  here  the  residue  is 


(a)  Wild  ▼.  HoUxmeyer,  6  Ves.  310. 

(b)  Chalmers  v.  Storil,  2  F.  <$•  ^.  S22. 


NiCHOlUkS 
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1829.        disposed  of.  (a)    The  intent  of  the  testator  was,  that  the 
]>ersonal  estate  generally  should  be  exempted  from  the 
V.  ""^      mortgage  and  bond  debts  which  he  charged  upon  the 
Nicholas,      realty;  and  that  is  nqt  inconsistent  with  his  carving  out 
a  portion  of  the  personal  estate,  {b) 

The  Master  of  the  Rolls. 

« 

The  testator  meant  to  subject  his  whole  personal 
estate  to  the  same  trusts  as  he  has  declared  with  respect 
to  his  house  in  Wimpole  Street^  and  the  other  enumerated 
articles*  He  gives  his  personal  estate  to  bis  executors, 
and  proceeds  to  enumerate  it.  It  so  happened  that  he 
omitted  some  particulars.  He  directs  what  they  are  to 
do  with  the  subject  of  the  gift :  to  pay  certain  debts, 
legacies,  and  charges,  and  concludes  with  a  residuary 
gift,  ^*  I  give  all  the  rest  and  residue  of  my  goods,  chat- 
tels, personal  estate  and  effects  whatsoever,  which  shall 
remain  after  the  respective  charges  hereby  made  thereon, 
to  my  son  Edward  Nicholas.^* 


Now  what  had  be  affected  with  those  charges  ?  Why 
he  had  ^affected  his  whole  personal  estate.  It  is  per- 
fectly clear  what  the  intention  of  the  testator  was. 

Declare  that  the  residue  comprised  in  the  third 
schedule  to  the  report,  is  subject  to  the  charges  with  the 
other  personal  estate  enumerated. 

By  the  decree  it  is  declared  that  the  general  personal 
estate  passed  to  Roger  Frankland  and  John  NicholaSj 
and  ought  to  be  applied  in  or  towards  payment  of  the 
bond  and  mortgage  debts  of  the  testator  in  exoneration 
of  the  real  estate. 

Reg.  Lib.  B.  1829.  fol.  302. 


(a)  RawUngt  y,Jenningif  15  Vet.  59. 
Ih)  Hcwardy,  Lord  Sata,  18  Tm.  151. 


REPORTS  OF  CASES 


ARGUED  AND  DETERMINED  1829, 

IN 

30)e  ^i^  Court  of  Cljanterp. 


HARRISON  V.  HARRISON  and  Others,  and  His         Rolls. 

Majesty's  Attorney-General.  Decembers. 

JJENRY  HARRISON,   by  his   will,  after  giving  Bemeand 
1000/.  to  his  wife  in  lieu  of  dower,  and  several        ^?^' ' 
small  legacies,  and  directing  the  produce  of  his  real  and  MoHmtdn 
personal  estate  to  be  invested,  and  the  dividends  or  an-  Mortgaget. 
niial  income  thereof  to  be  applied  for  the  use  and  benefit  Mof*»e9  arising 
of   his   wife  and  daughter  and  the  survivor  of  them,      lands. 

directed  that  the  principal  monies  should  be  applied  in  -,     ' 

payment  of  the  several  legacies  thereinafter  mentioned :  rected  the 
they  were  legacies  to  relations  and  other  persons,  and  P™"ceofhi» 
several  legacies  of  100/.,  200/.,  and  other  sums,  to  eleven  sonal  estate  to 
different  charities ;  and  after  the  death  of  his  wife  and      Partof  the 
daughter,  the  testator  declared,  that  the  trustees  of  his  personalty 

will  should  stand  possessed  of  the  residue  of  his  personal  mortgages 

and  securities 
on  real  and  leasehold  estates. 
Part  consisted  of  a  sum  of  money  due  on  a  covenant  to  sell  a  freehold  house. 
Testator  gave  various  legacies  to  charities. 
He  also  gave  the  residue  to  charities. 

Held  void  as  to  the  mortgages  and  money  due  on  the  sale  of  the  freehold. 
The  cbantiea  to  abate  pro  raid  in  respect  of  the  legacies  and  residue. 

T 


Hareibon 
p. 
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1829.  estate,  in  trust  for  the  same  eleven  charities.  This  bill 
was  filed  by  the  next  of  kin  of  the  testator's  daughter, 
Mary  Lydia  Harrison,  and  prayed,  that  the  devise  and 
Harbison,  bequest  by  the  testator  to  the  treasurers  of  the  several 
charities  of  his  freehold  and  leasehold  premises,  and  of 
the  monies  to  be  produced  or  to  arise  by  the  sale  thereof; 
and  also  of  the  monies  due  to  the  testator  at  the  time  of 
his  death  on  mortgage,  secured  by  the  deposit  of  title- 
deeds,  or  otherwise  connected  with  real  estate,  should 
be  declared  void  by  force  of  the  statute,  and  that  the 
testator  should  be  declared  to  have  died  intestate  with 
respect  thereto ;  and  that  the  usual  accounts  might  be 
taken  by  the  Master. 

At  the  original  hearing,  it  was  referred  to  the  Master 
to  take  an  account  of  the  personal  estate,  and  the  Master 
was  to  distinguish  what  part  of  the  personal  estate  did 
not  consist  of  leasehold  property,  or  of  money  lent  upon 
mortgage,  or  upon  the  deposit  of  title-deeds,  or  was  other- 
wise connected  with  real  estate.  And  the  Master  was 
also  to  state,  what  real  and  leasehold  estates  the  tes- 
tator died  seised  or  possessed  of,  and  what  pait  of  the 
testator's  personal  estate  was,  at  the  time  of  his  death, 
outstanding  upon  mortgage,  or  upon  the  security  of  title- 
deeds  deposited  with  him,  or  otherwise  connected  with 
real  estate. 

The  Master  found,  that  the  testator,  at  the  time  of 
his  decease,  was  possessed  of  a  freehold  house,  which 
he  had  demised  for  a  term  of  seven  years,  and  cove- 
nanted to  convey  at  the  expiration  of  the  term,  in 
fee,  upon  being  paid  700/.;  this  term  expired  after 
the  death  of  the  testator,  who,  by  his  will,  directed 
the  sale  to  be  completed;  and  the  lessees  were  ready 

* 

to  pay  the  700/*  and  complete  the  contract  on  their 
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part*  The  Master  also  reported,  that  the  testator  was 
possessed  of  a  leasehold  house;  that  he  was  entitled  to 
SOOO/.,  secured  by  mortgage  of  freehold  and  leasehold 
premises ;  to  a  sum  of  200/.  on  a  promissory  note,  accom- 
panied by  a  deposit  of  a  lease  for  a  term  of  years;  to  a 
further  sum  of  700/.  secured  by  a  mortgage  of  copyhold 
premises ;  and  divers  other  sums  of  money,  secured  on 
mortgage  of  freehold  and  leasehold  property.  The 
amount  of  all  the  sums  arising  from  leasehold  estates, 
and  secured  on  mortgage  and  otherwise  on  real  estate, 
was  6829/.;  and  the  amount  of  the  other  sums,  not 
arising  from  leasehold  estates  or  money  secured  on 
mortgage^  was  60417. 


27< 
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ILataisoN. 


The  several  pecuniary  legacies  were  paid  some  time 
ance. 

The  legacies,  and  funeral  and  testamentary  expenses 
(except  the  I^acies  to  charities,  and  also  the  legacy  to 
the  widow,  which  had  been  satisfied  by  a  transfer  of 
stock),  amounted  to  4876/. ;  and,  in  fact,  the  pure  per- 
sonal estate,  unconnected  with  realty,  amounted  to  what 
was  almost  sufficient  to  cover  the  charitable  as  well  as 
the  other  legacies. 

The  contract  for  the  freehold  house  has  since  been 
carried  into  effect. 

Mr.  Bickersieth  and  Mr.  Jererm/t  for  the  Plaintifis, 
contended  that  the  gift  to  charities  of  so  much  of  the 
general  estate  as  was  connected  with  the  realty  would 
fail  (a),  and  go  to  the  next  of  kin.  There  were  many 
cases  on  this  subject. 


(a)  9  G.  S.  c,  56. 
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Mr.  Wray^  for  the  Attorney-General. 

The  testator  having  contracted  in  his  lifetime  for  the 
sale  of  the  freehold,  it  became  personal  estate ;  and  in 
the  case  of  Jemmett  v.  VirriU  Lord  Giffbrd  held  that  it 
became  personal  estate. 


This  point  then  stood  over   to  be  argued  on  the 
Monday  following. 

December  5,        This  cause  was  again  mentioned. 


The  Master  of  the  Rolls,  after  adverting  to  the 
words  of  the  will,  proceeded  thus : 

The  mortgagee  has  the  legal  estate  in  the  land,  subject 
to  redemption.  If  the  mortgagor  does  not  redeem,  the 
mortgagee  becomes  the  absolute  owner;  and,  therefore^ 
it  is  an  interest  in  land  within  the  meaning  of  the  statute. 
Now  where  is  the  di£ference  between  a  mortgagee  and  a 
vendor  under  a  contract  only,  no  money  having  been 
paid  ?  Is  the  mortgagee  possessed  of  the  legal  estate  ? 
So  is  the  vendor.  If  the  mortgage  is  not  paid,  the 
estate  of  the  mortgagee  becomes  absolute.  So  if  the 
vendee  does  not  pay  the  purchase-money,  the  vendor 
retains  the  absolute  property  of  the  land.  This,  there- 
fore, is  an  interest  charging  the  land;  and  though  it 
does  not  come  within  the  words  of  the  statute,  is  plainly 
within  its  equity. 


A  behest  to         Another  point  in  this  case  was  this :  the  testator,  by 
J^uToSlSu  his  will,  gave  his  wife  1000/.  in  lieu  of  dower, 
of  dower  does 

her  L)m  her  The  testator,  as  was  found  by  the  Master's  report, 
clum  on  the  ^33  i^  freeman  of  Loiidon ;  and  it  was  urged  that  the 
^tete  as  the    legacy  barred  her  customary  rights  to  the  personalty  as 

widow  of  a      ^^  widow  of  a  freeman, 
irceiuaii  of 


BEFORE  THE  MASTER  OF  THE  ROLLS.  S77 

The  Court  held  that  the  widow  was  bound  to  elect  IS29. 

between  her  dower  and  the   1000/..  but  that  she  was  \,    -  '' 

Harrison 

not  by  that  bequest  precluded  from  taking  any  part  v, 

of  the  personal  estate  to  which  she  was  entitled  as  the  Hamibok. 
widow. 


Decree.  The  funeral  and  testamentary  expenses, 
debts,  and  legacies  (except  the  legacies  to  charities), 
and  the  costs,  to  be  paid  out  of  the  pure  personal 
estate  and  his  personalty  connected  with  real  estate^ 
pro  rcUd. 

So  much  of  the  charity  legacies  as  is  proportioned  to 
the  amount  and  value  of  the  personal  estate  as  consisted 
of  mortgages,  money  lent  upon  the  deposit  of  title«deeds, 
leasehold,  and  other  interests  in,  or  any  charges  or  in- 
cumbrances affecting  real  estate,  is  void  by  virtue  of  the 
statute  9  6. 2.  c.  S6. 

So  much  of  the  charity  legacies  as  is  proportioned 
to  the  amount  and  value  of  the  other  parts  of  the  per- 
sonal estate,  is  good. 

The  gift  of  so  much  of  the  residue  of  the  testator^s 
personal  estate  as  does  not  consist  of  mortgages,  money 
lent  upon  the  deposit  of  title-deeds,  leasehold  and  other 
interests  in,  or  any  charges  or  incumbrances  affecting 
real  estate,  is  good. 

So  much  of  the  residue  as  consists  of  mortgages,  &c., 
is  undisposed  of,  and  is  divisable  between  Mary  Harrisorij 
the  widow,  and  the  next  of  kin  of  the  testator  living  at 
the  time  of  his  death,  and  their  representatives. 
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The  testator  having  been  a  freeman  of  the  city  of 
Londmij  the  widow  is  entitled  to  four  ninths,  and  the 
other  five  ninths  go  to  the  administrator  of  the  testator^s 
daughter,  his  only  next  of  kin. 

The  covenant  in  the  lease  did  not  convert  the  pro- 
ceeds of  the  sale  of  the  freehold  house  into  pure  per- 
sonalty, so  as  to  exempt  it  from  the  9  G.  2.  c.  S6.j  and 
the  same  is  to  be  considered  as  part  of  the  testator^s 
property  connected  with  the  real  estate. 

The  widow  is  en  tided  to  the  1000/.  bequeathed  to 
her  in  bar  of  dower,  and  she  is  not  by  the  bequest 
thereof  precluded  from  taking  any  part  of  hb  personal 
estate  to  which  she  is  entitled  as  such  widow. 


Bequest  of  a 
sum  of  50^  to 
each  of  the 
three  children 
oi  A.  'Sow  A, 
had  five  chil- 
dren :  Held, 
that  each  child 
was  entitled 
ioSOL 


The  testator  having  also  given  to  the  two  sons  and 
the  daughter  of  Thomas  Lovell  SOL  each,  and  the 
Master  having  reported  that  Thomas  Lovell  had  in  &ct 
five  children,  viz.  one  son  and  four  daughters,  the 
Court  decreed  that  the  five  children  were  severally  en- 
tided  to  50/.  each,  (a) 

Reg.  Lib.  A.  1829.  fol.  493. 


(a)  See  Tomleitu  y.  Tomkitu,  5  Atk.  257.  and  2  Vet,  564.  Oarvey 
V.  Hibbert^  19  Vet.  125.  Stebbmg  y.  Waikey,  SBro.Ck.  Ca.S5.; 
I  Cox,  250.  Scott  y.  Fenhoulet,  2  Bro.  C.  C.  86,  and  Sieeck  v. 
T^orington,  2  Vet.  560.;  and  see  note  to  Partom  v.  Parnnu^ 
1  Vet,  jun.  267.  2d  edit. 
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Lord  DORCHESTER  and  Others  v.  The  Earl  of       Ro"«. 

EFFING  HAM  and  Others.  DeeemUr  \B. 

npHIS  was  a  suit  for  carrying  into  execution  the  will  Exeatfon  *. 

of  the  late  Lord  Dorchester^  and  the  cause  now      ^^^' 
comini;  on  for  further  directions*  the  question  was,  Whe-  Executors 
tner  Mr.  T.  P.  Cawrtenay^  the  survivmg  executor,  should  monies  be- 
be  personally  charged  with  the  loss  of  1577/.  145.  2rf.  ^Je^^h^* 
occasioned  by  the  failure  of  Messrs.  GoodaU  and  Turner ^  the  samepeiw 
or  that  the  loss   should   fall   upon  the  estate  of  the  ^^^^ 

testator  ?  trusted  with 

his  monies  in 
his  lifetime. 

At  the  oriinnal  hearincr  it  was  ordered,  that  the  Master  although  they 
-       ,  ,  are  not  bank- 

should  enquire,  whether  any,  and  what  sum  of  money  en,  are  not 

forming  part  of  the  several  balances  reported  due  from  J^     uined 
the  Defendants  upon  the  several  accounts  in  the  Master's  by  their  bank- 
report  mentioned,  or  which  should  be  reported  due  from     ^  ^' 
them,  or  any  of  them,  upon  the  accounts  thereinbefore 
directed  to  be  taken,  or  carried  on,  were  at  any  time  or 
times,  and  when,  deposited  by  the  Defendants  Richard 
larl  of  Tjffinghamy  Tliomas  Carleton^  and  Thomas  Pere^ 
^grine  Cowrtenay^  or  any  of  them,  in  the  hands  of  any 
and  what  bankers  or  agents,  or  were  received  by  such 
l)ankers  or  agents,  and  whether  they  at  any  time,  and 
when,  became  bankrupts;  and  whether  any  and  what 
sum  or  sums  of  money,  forming  part  of  such  respective 
balances,  remained  in  the  hands  of  such  bankers  or 
agents  at  the  time  of  their  becoming  bankrupts.     And 
the  Master  was  to  state  any  special  circumstances. 

The  Master  by  his  report  found,  that  the  several  sums 
of  money  therein   mentioned  had  been   received  by 
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1829.  Messrs.  Goodall  and  Turner  as  the  bankers  of  the  exe- 
^^^^  cutors,  and  that  a  balance  of  1577/.  145.  2d.  remained 
Dorchester  due  from  them  at  the  time  of  their  bankruptcy.  And 
Th  E  1  f  ^^  Master  found  the  following  special  circumstances:  — 
EmNOHAM.  That  the  testator  for  several  years  preceding  his  death 
employed  Messrs.  Goodall  and  Turner^  of  Garlick  Hillf 
London^  merchants,  as  his  agents  in  London^  they  having 
succeeded  to  the  business  of  Sir  Brook  Watson^  who 
was  an  old  and  intimate  friend  of  the  testator.  That 
they  were  empowered  by  the  testator  to  receive  the 
dividends  upon  his  stock,  and  they  accordingly  recdved 
the  same  until  his  death,  at  which  time  there  was  a 
balance  of  265/.  165.  8^.  in  their  hands;  and  that  after 
the  death  of  the  testator  the  Defendants,  the  executors, 
continued  to  employ  the  said  Messrs.  GoodaU  and 
Turner  as  their  bankers,  attomies,  or  agents,  in  like 
manner  as  they  had  been  employed  by  the  testator  in 
his  lifetime;  and  that  all  monies  which  came  to  the 
hands  of  the  Defendants,  the  executors,  were  paid  into 
the  house  of  Messrs.  GoodaU  and  Turner  on  the  exe- 
cutorship account  of  the  Defendants.  And  he  found 
that  Messrs.  GoodaU  and  Turner  were  merchants  trading 
principally  to  Canada^  and  not  bankers  generally; "that 
a  commission  of  bankrupt  was  issued  against  them  in 
the  month  of  June  1817,  by  the  description  of  WiUiam 
GoodaU  and  John  Turner^  of  Garlick  Htll,  in  the  ci^ 
of  London^  merchants  and  copartners,  dealers  and  chap- 
men, upon  which  they  were  declared  bankrupts;  at 
which  time  there  remained  in  their  hands  a  balance  of 

1577/.  145.  2d.  due  to  the  said  executors  as  thereinbefore 
mentioned. 

The  will  of  the  testator  did  not  contain  any  clause  to 
indemnify  the  trustees  against  any  loss  which  might 
happen  to  the  trust  property  by  being  deposited  with 
any  banker  or  other  person  for  safe  custody. 
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Mr.  Tinney  and  Mr.  Walker^  for  the  Plaintif&. 

Mr.  Bicierstethj  for  the  executors. 

Mr.  Teed,  for  Lady  Dorchester  and  another. 
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The  Earl  of 
Epfimoham. 


The  Master  of  the  Rolls  thought  that  no  blame 
could  be  imputed  to  executors,  who  employed  the  same 
persons  as  the  testator  had  placed  confidence  in.  An 
executor  was  not  chargeable  unless  he  acted  from  cor- 
rupt motives,  or  crassa  n^Ugentia.  It  was  not  the 
practice  of  the  Court  for  executors  themselves  to  apply 
to  pay  monies  into  court  The  Court  does  not  act 
too  rigidly  towards  executors,  the  office  being  a  dif- 
ficult one;  if  it  did,  no  one  would  be  found  to  act  as 
executor. 


His  Honor  decreed  that  the  executors  were  not  liable 
&r  the  monies  lost  by  the  failure  of  Messrs.  Goodall 
and  liirner. 

Reg.  Lib.  B.  1829.  fol.  688. 


SM  CASES  IN  CHANCERY 

1829. 


BETWEEN 

WESTMiNSTEa  SAMUEL  LEES,  -  -  .  Plaintiff; 

Hall. 
iVcw.  24.  AND 

JOHN  NUTTALL  and  WILLIAM  WALKER, 

Defendants. 


Vendor  and 
Purckater, 


^T^HE  Plaintiff,  (in  right  of  his  wife,)  and  her  sister,  as 

tlic  next  of  kin  oi  Henry  WaUU  the  younger,  w«re 

dienL         entitled  for  the  residue  of  two  terms  of  1000  years  each 

An  att~~e       ^  certain  lands  within  the  parish  of  Ijong  Eaton  as  a 

haTing  been      security  for  certain  sums  of  money,  and  the  Plaintiff  was 

pu^hue  an^     ^^  ^^  possession  or  occupation  of  the  mortg^ed  pcesr 

estate  for  his     mises,  or  in  receipt  of  the  rents  and  profits  thereof, 
client,  entered 
into  a  contract 

in  his  own  xhe  biU,  after  stating  these  facts,  set  forth,  that  the 

name,  and  in-    tx«,  t  ,..  iii* 

•isted  npon       Defendant  NuttaU  was  a  solicitor,  and  had  been  emr 

hi^own  ri  ht    P^J^  ^J  ^  Plaintiff  to  purchase  the  equity  of  redemp- 

Decreed  to    tion  irom  Mr.  William  Walker^  the  heir-at-law  of  the 

cUenrth^****    Mortgagor;  but  that  the  Defendant  Ntdtall  purchased 

Plaintiff  the  estate  on  his  own  account.    The  agreement  between 

NuttaU  and  Walker  bears  date  the  29th  day  of  March 
1824;  and  the  bill  prayed,  that  it  might  be  declared 
that  the  Defendant  NuttaU  was  a  trustee  thereof  for  the 
Plaintiff,  and  that  he  should  convey  the  same  to  the 
Plaintiff  on  receiving  from  the  Plaintiff  the  purchase- 
money. 

E.  BonseU  who  married  a  daughter  of  the  Plaintifl^ 
Sarah  the  wife  of  John  BonseU^  and  Elizabeth  I^ees 
spinster,  deposed,  that  the  Defendant  NuttaU  was  em* 
ployed  as  the  solicitor  of  the  Plaintiff  from  the  year 
1817,  up  to  the  month  oi  March  1824,  and  frequently 
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came  to  the  Plaintiff's  house  on  professional  business. 

That  the  Piaintifl^  in  the  presence  of  deponent,  consulted 
the  Defendant  Nuttall  about  the  propriety  of  purchasing 
the  equity  of  redemption  or  reversion  of  the  estate  and 
premises,  and  that  Nuttall  advised  the  Plaintiff  to 
become  the  purchaser,  and  that  the  Plaintiff  authorised 
2futtaU  to  eflfect  the  purchase  on  the  best  terms  he 
<x>uld. 


1890. 


Mr.  Girling  proved  a  letter  from   Walker  to  the 
Plaintiff,  dated  the  25th  oi  March  1824,  offering  to  sell 
the  property  to  him  for  1200/.,  and  that  he  delivered  it 
to  the  Plaintiff  on  the  following  day.  (a) 


Lees  the  younger  deposed,  that  he  went  to  the  D^ 
^sndant  Walker  by  the  direction  of  the  Pl«nti£^  and  told 
3iim  1^  was  come  to  purchase  the  estate,  and  to  give  him 
the  money  for  it  mentioned  in  his  letter,  that  the  De- 
fendant Walker  said  very  well,  and  so  it  was  concluded ; 
l)ut  that  the  Defendant  Walker  refused  to  go  over  to 
■  to  sign  a  more  formal  agreement  by  reason  of 

Im  being  lame,  when  the  deponent  said,  we  will  send  a 
lawyer  over.  This  witness  further  deposed,  that  on 
the  27th  of  Mmrch  1824>,  he  went  to  the  office  of 
the  Defendant  Nuttall^  by  the  direction  of  the  Plain- 
ti£^  and  then  told  him  that  the  Plaintiff  had  bought 
the  estate  for  1200/. ;  when  Nuttall  got  up  in  a  violent 
rage  and  began  to  swear,  and  said,  **  You  have  ruined 
yourself  and  your  family,  and  I  have  been  oyer  there, 
what  I  have  been  building  up  you  have  been  pulling 
down ;  why  did  not  you  come  over  to  roe  at  the  first  ?" 
and  afterwards  Nuttall  said,  *^  You  know  I  was  buying 

(a)  This  letter  was,  from  circumstances  attending  it,  considered 
to  be  only  a  proposal,  and  the  PlaintiflTs  counsel  then  proceeded 
mik  the  case  on  the  ground  of  equitable  fraud,  and  that  NuttaU 
was  a  trustee  for  the  Plaintiff. 
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ia29«       it  for  you."  —  (The  rest  of  this  witness's  evidence^  and 
the  testimony  of  the  other  witnesses,  are  set  forth  in  his 
"ir"         Honor's  judgment) 


Ndttall. 


Mr.  Pepys  and  Mr.  Kenyon  Parker^  for  the  Plaintiff 

Mr.  Bickersteih  and  «Mr.  Thomas  Parker^  for  the  De- 
fendant NuUall. 

Mr.  Douglas^  for  the  Defendant  Walker. 

The  Master  of  the  Rolls. 

Mr.  Walker  must  have  the  bill  dbmissed  against  him 
with  costs.  Mr.  Walker j  it  appears,  has  conveyed  the 
fee  of  the  estate,  which  carries  with  it  the  equity  of  re- 
demption to  Mr.  Nuttally  consequently  there  is  no  pur- 
pose for  which  Walker  could  be  brought  before  the 
Court.  In  truth  the  Plaintiff  never  had  any  eqoiQr 
against  Walker,  because  the  alleged  agreement  with 
Walker  is  not  an  agreement  which,  in  a  court  of  equiQr, 
would  have  bound  Walker ;  at  all  events,  therefore,  Mr. 
Walker  must  be  dismissed,  and  have  his  costs. 

With  respect  to  the  other  part  of  the  case,  however 
strenuously  and  ingeniously  it  may  be  argued,  it  is  diffi- 
cult to  conceive  a  case  more  clear  in  point  of  fiict  than 
this  is.  Mr.  HaUs  says,  in  the  month  of  March  1824^ 
he  was  present  at  a  conversation  between  NtUtall  and 
the  Plaintiff;  that  the  Plaintiff  then  explained  to  NuttaU 
the  motives  which  he  had  to  desire  to  become  the  par- 
chaser  of  this  particular  property ;  that  Nuttall  strongly 
recommended  him  to  become  the  purchaser,  and  that 
the  Plaintiff  gave  him  an  authority  to  buy  at  such  price 
as  in  his  discretion  he  thought  proper.  The  evidence 
of  Mr.  Halls  in  this  respect  is  confirmed  by  two  mem^ 
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bers  of  the  family ;  they  do  not  name  the  particular  day,        1829. 
but  they  state  the  conversation  precisely  to  the  same 
effect  as  Mr.  Halls  has  stated  it 

Mr.  Halls  goes  on   to  state,   that  at  another  time 
Nvttall  and  he  conversed  together  on  the  subject  of  the 
plaintiff's  purchase;  that  it  was  observed  by  Nuttall,  that 
the  Plaintiff  had  no  money,  and  that  he  could  not  be- 
come the  purchaser ;  and  Mr.  Halls  then  asked  Nutlallj 
suppose  I  were  to  assist  him  with  the  money,  could  it 
be  secured  on  the  property  ?    Now,  NtdtaU  answered  it 
could  be  secured  by  a  mortgage  of  the  property,  and 
NuttaU  proceeded  to  say,  ^*  I  think  in  this  case  it  would 
be  wise  that  there  should  be  a  written  audiority  given  by 
the  Plaintiff  to  you  and  to  me,  (that  is  to  NitttaU  and 
HaU^ )  not  only  to  buy  the  property,  but  to  sell  it  again, 
so  as  to  afford  an  immediate  repayment  of  the  money 
that  }'ou,  Hall^  as  his  friend,  should  advance  towards 
the  purchase."     And,  upon  that  occasion,  NuttaU  says, 
<<  I  will  shew  you  what  sort  of  an  authority  it  should  be," 
and  he  immediately  writes  a  paper,  which  is  produced  in 
evidence,  in  which  the  Plaintiff  is  made  to  request  Mr. 
Nuttallj  to  prepare  a  power  of  attorney,  to  authorize 
him  and  HaUs  to  purchase  the  property,  and  then  to 
re-sell  it,  with  a  view  to  the  payment  of  what  should  be 
advanced  by  the  Plaintiff^s  friends.     Now  it  is  impos- 
sible to  say  that  there  can  be  the  least  doubt  on  these 
facts,  that  NuttaU  had  consented  to  become  the  agent 
of  the   Plaintiff  for    the   purpose   of  this    purchase. 
Bdt  suppose  all  this  was  out  of  the  question,  suppose 
we  knew  nothing  of  the  transaction  except  what  takes 
place  after  the  agreement  which  is   made  in  conse- 
quence of  the  intervention  of  Mr.  Girling^  a  medical 
gentlemen,  who  attended  both  families ;  this  agreement 
(and    it    is   considered  a   parol  agreement  only)   ap- 
pears to  have  been  made  on  the  24th  of  March.    This 
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1829.  agreement  being  made,  Mr.  HaU  and  the  Plaint^  met 
on  the  26th;  they  attend  Mr.  NuttaUj  for  the  very 
purpose  of  having  a  regular  written  agreement  prepared^ 
in  order  to  make  it  a  binding  contract  Now  the  very 
circumstance  of  their  attending  on  Mr.  NuUall  fcnr  this 
purpose,  is  a  most  strong  corroboration  of  the  fact,  that 
Mr,  NuUall  was  considered  by  the  Pkintiff  as  hb  at* 
tomey  for  this  purpose. 

When  they  tell  Mr.  NutiaU  that  the  Plaintiff  has 
engaged  to  pay  1200/.,  and  agreed  with  him  to  prepare 
a  written  agreement,  Mr.  Nuttall  says,  **  Why  yon  have 
thrown  2  or  SOO/.  away ;  if  Girling  had  not  interferedy 
and  thifr  transaction  had  been  left  to  me^  I  should  have 
been  able  to  have  purchased  this  txx  2  or  SCO/,  less; 
you  have  in  truth  thrown  away,  therefore^  this  sum. 
Now  my  recommendation  to  you  (and  it  is  a  recom- 
mendation in  his  character  of  attorney)  is,  that  yoa 
should  immediately  go  to  Mr.  Walker^  and  be  off  this 
agreement  if  you  can."  This  is  the  recommendation 
that  Mr.  NuttaU  gave. 

Well,  now,  suppose  there  was  nothing  else  in  the 
case;  here  these  parties  apply  to  Mr.  Nuttall  as  their 
solicitor  with  respect  to  this  purchase,  as  their  agent  in 
this  purchase,  and  he  advises  them,  that  they  have  given 
too  much,  and  recommends  it  to  them  to  endeavour  to 
be  off  the  bargain.  Th^  are  not,  however,  at  all  dis- 
posed to  follow  this  advice,  they  are  content  with  the 
sum  which  is  agreed  to  be  given.  Now,  this  is  on  the 
26th)  on  the  27th,  there  is  a  conversation  with  Mr. 
HaUsy  and  he  repeats  to  Mr.  Halls  what  he  had  said  to 
Girling  and  the  Plaintiff's  son,  he  tells  him  they  have 
given  this  sum  of  money,  and  that  he  considers  it  was 
so  much  money  thrown  away.  The  27th  happened 
to  be  on  Satwrdcy:  on  the  Monday^  Mr.  Nuttall  gqes  to 
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Waller  and  enters  into  a  written  agreement  with  him  to  1829* 
purchase  this  property,  which  he  had  told  the  Plaintiff's 
son  and  Girling  that  he  had  given  2  or  300/.  too  much 
for;  be  agrees  to  purchase  it  for  1100/.,  giving  himself, 
therefore,  nearly  200/.  more  than  he  stated  ought  to  be 
given,  and  as  to  which  he  advised  them  to  decline  the 
purchase  because  the  price  was  excessive* 

This  circumstance  alone  would  fix  on  Nuttall  the 

character  of  agent  in  this  transaction,  and  would  make 

it  impossible  for  him  to  hold  this  purchase  to  his  own 

use.    I  am  clearly  of  opinion,  therefore^  that  Mr.  NuUali 

must  be  considered  as  a  trustee  for  the  Plaintiff  and  that 

upon  payment  of  the  purchase-money  by  the  Plaintiff, 

lie  must  be  directed  to  convey  the  equity  of  redemption 

of  this  estate  to  the  Plaintifl^  and  all  other  parties  must 

join  in  that  conveyance.     Mr.  Walker  is  certainly  pot  a 

-necessary  party  to  that  conveyance,  having  already  con- 

"^^eyed  the  fee  of  the  estate,  which  carries  with  it  the 

^squity  of  redemption  to  the  Plaintiff  NidtaU. 

The  Plaintiff  must  pay  Walker  his  costs  of  this  suit; 
d  Mr.  Nuttall  must  pay  to  the  Plaintiff  his  costs* 
cepting  the  costs  to  be  paid  by  the  Plaintiff  to 
:^iralker. 

R^.  Lib.  B.  1829.  foL  SIS. 
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BETWEEN 

Roixs.       EDWARD  BEASTALL,  and  MARY  ANNE,  h» 
-^^""^^''^-        Wife,  and  JANE  SWAIN,   an  Infant,  by  the  said 

EDWARD  BEASTALL,  her  next  Friend,  PiaintiflB; 

AND 

JOHN  SWAIN,  GEORGE  BELL,  and  HAN- 
NAH,  his  Wife,  ANN  SWAIN,  Widow,  and 
JOHN  ROADHOUSE,  and  ELIZABETH,  his 
Wife,  .  .  ^  Defendants. 

Anoldffentle-  TN  the   month  of  October ^  1815,  WiUiam  Swairij  the 
S^^chjf  ^  grandfather  of   the    Plaintiffs,    had   living    three 

dren  and  children,  viz*  John  Swain^  Hannah^  the  wife  of  George 

Sd  iiSd'  ^^^  ^^  Elizabeth  Swain,  afterwards  the  wife  of  WU^ 

executed  two  Uam  Wilford,  and  now  the  wife  of  John  Boadhouse. 
wills,  and  dis- 
putes having 
arisen  in  the         Jq  the  same  month,    WiUiam  Swain  had  two  irrand- 

frmily  about  , 

them,  some  of  children,  the   son  and   daughter   of   his   son   WiUiam 

the  oldest         Swain,   then  deceased,  viz.  the  Plaintiffs,  Jane  Swain^ 
members  oi  it  ' 

entered  into      and  WiUiam  Swain  now  deceased. 

an  agreement 

amongst 

themselves  for       In  the  same  month,   WiUiam  Swain,  the  grandfather, 

his  real  and       ^^  three  grand-children,  the  children  of  his  daughter, 

personal  AnnHealetf,  then  also  deceased,  viz.  George  Healei/and 

estate*     ^  nis 

was  to  be  taken  the  next  day,  to  the  testator,  for  his  approbation,  and  he  was  to  be 
desired  to  cancel  both  wills.    In  the  course  of  the  night  the  testator  died. 

The  personal  property  was  divided  according  to  the  agreement,  and  a  deed  of 
covenant  was  executed  with  respect  to  the  appropriation  of  the  real  estate;  which 
deed,  the  party,  whose  rights  under  the  last  will  would  be  much  diminished  by  it, 
understooa  to  be  a  deed  for  carrying  the  first  agreement  into  execution ;  but,  in  ract, 
the  two  instruments  differed  in  many  particulars :  Held,  that  the  first  agreement  was 
only  a  recommendation  to  the  testator,  and  could  not  be  carried  into  effect  in  equity : 
Held,  that  the  second  agreement  or  deed  differing  from  the  first  agreement,  whilst  it 
was  understood  to  contain  corresponding  provisions,  could  not  be  carried  into  effi^ct. 
No  costs  ^ven^  the  Defendant  having  secluded  the  testator  from  the  other  memben 
oi  the  fiunily. 


BEFORE  THE  MASTER  OF  THE  ROLLS. 

William  Healey,  and  the  Plaintiff  Maty  Ann^  now  the 
wife  of  George  BeastaU* 

In  the  same  montli,  fV.  Swaitiy  the  grandfather,  duly 
made  and  published  his  last  will  and  testament  in  writing, 
bearing  date  the  10th  October  1815,  attested,  as  by  law 
required,  for  passing  real  estates,  and  thereby  gave  and  de- 
vised his  estates  at  Gunby  and  Sewstem^  unto  Chistophei* 
Complon  and  George  Bellj  their  heirs  and  assigns,  in  trust 
to  sell  the  same,  and  by  means  thereof  to  secure  500/. 
for  the  benefit  of  the  Plaintiff  Afary  Ann  BeastcM;  and  as 
to  the  residue  of  the  monies  so  to  arise  therefrom,  for  the 
benefit  of  the  Plaintiff  Jane  Swain  and  WiUiam  Swain 
the  grandson,  and  the  survivor  of  them ;  but  in  the  event 
of  both  of  them  ( William  Swain  the  grandson,  and  the 
PUautiff  Jane  Swain)  dying  under  the  age  of  twenty-one 
years,  tlien  the  Plaintiff  Mary  Ann  BeastaUy  and  all  his 
(the  testator's)  children  who  should  be  then  living.  And 
the  testator  then  proceeded  to  dispose  of  his  personal 
estate  and  effects,  by  giving  legacies  to  John  Swain^ 
Hannah  Belly  Theocbsia  Glen^  and  Elizabeth  Roadhouse. 
The  testator  afterwards  made  a  codicil  to  his  will,  dated 
the  22d  May  1816,  and  thereby  gave  other  legacies. 


In  the  month  otjuh/y  1817,  William  Swain^  thegrand- 
Cather,  was  about  eighty  years  of  age,  and  residing  at 
.  Eaton,  with  his  daughter  Elizabeth.  The  testator,  hav- 
ing removed  to  the  house  oi  John  Swain,  made  another 
will  in  July,  1817,  whereby  he  devised  his  real  estates  to 
Christopher  Compton  and  George  Bell,  for  1000  years, 
to  raise  500/.  for  Mary  Ann  Beastall;  and  subject  thereto 
be  gave  his  estates  to  William  Swain  the  grandson,  his 
heirs  and  assigns  for  ever,  when  he  should  have  attained 
bb  full  age  of  twenty-one  years ;  but,  in.  case  his  said 
grandson  should  die  under  that  age,:  then  he  devised  his 
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18€9«       estates  to  John  Swain^  his  heirs  and  assigns  for  erer: 

*  ■  "  he  then  gave  several  legacies,  and  the  residue  to  John 

tr.  Swain. 

SwAur. 

This  will  having  come  to  the  knowledge  of  the  other 
children,  they  threatened  to  dispute  the  same,  and  there- 
upon an  agreement  was  entered  into,  bearing  date  the 
12th  March,  1818,  between  John  Swain  of  the  one 
part,  and  Eiizabeth  Swain,  (now  E,  Boadhouse,  and  a 
Defendant  in  this  suit,)  and  the  Defendants  George  Bdl 
and  Hannah  his  wife,  of  the  other  part,  reciting  the 
particulars  of  the  testator's  property,  and  that  for  the 
purpose  of  making  a  fair  and  just  division  of  his  property 
unto  and  amongst  his  family,  and  to  prevent  litigation 
in  case  of  his  death,  it  had  been  mutually  agreed,  and  it 
was  thereby  witnessed,  that  the  estates  at  Semsiem  and 
Gunby  should  be  conveyed  in  trust  for  the  Plaintiff 
Jane  Swain  and  WiUiam  Swain  the  grandson,  their  heirs 
,  and  assigns,  subject  to  the  payment  of  500L  to  Marjf 
Ann  Beastall,  and  an  annuity  to  the  testator's  sister,  with 
an  executory  limitation  over  to  all  the  surviving  children 
of  the  testator,  in  the  event  of  their  deaths  under  twen^- 
one,  and  subject  to  the  life  estate  of  the  widow  of  WiUiam 
Swain  the  son. 

The  agreement  provided  for  the  distribution  of  the 
other  property  of  the  testator,  of  which  825^  was  to  be 
paid  to  John  Swain,  1612/.  to  the  Plamtiff  Elizabeth 
Roadhouse,  and  1812/.  to  George  Bell,  in  right  of  his 
wife,  and  the  residue  was  to  be  divided  between  those 
three. 

The  testator  died  the  morning  after  this  agre^nent 
was  executed,  and  in  Jpril^  1818,  John  Swain  proved 
the  will  of  Jtf/j^  1817. 
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The  personal  property  of  the  testator  was  divided  ac-       18'S9. 
Dording  to  the  agreement. 

By  an  indenture  bearing  date  the  17th  August  1818, 
between  John  Swain  of  the  first  part,  William  Wilfbrd 
and  Elizabeth  his  wife,  then  Elizabeth  Roadhouse^  of  the 
second  part,  and  George  Bell  and  Hannah  his  wife  of 
the  third  part,  reciting  the  will  bearing  date  the  29th  of 
Jitfy  1817,  and  that  the  testator  died  on  the  13th  day  of 
March  1818,  without  having  altered  or  revoked  his  will, 
leaving  John  Swain,  Elizabeth  WUJbrd^  wife  of  W.  WU- 
ford,  then  Elizabeth  Swain,  spinster,  and  Hannah  Bell, 
his  only  children,  and  William  Swain,  Mary  Ann  Healy, 
and  the  Plaintiff  Jane  Swain,  his  grand-children,  him 
tiirviving;  and  further  reciting  that  the  will  conferred 
greater  benefit  on  John  Swain  than  was  intended  for  him 
by  a  certain  other  will  made  by  the  testator,  bearing 
date  the  10th  day  of  October  1815,  and  that  disputes 
had  arisen,  and  were  then  depending,  between  the  parties 
touching  the  will  of  the  29th  day  ofjuly  1817,  and  the 
validity  thereof  so  far  as  the  same  will  purported  to 
confer  a  greater  benefit  upon  John  Swain  than  the  benefit 
intended  him  by  the  will  of  the  10th  day  of  October 
1815,  and  that  the  parties  thereto  had  agreed  to  com* 
promise  their  disputes ;  and  in  regard  to  the  said  estates 
they  had  agreed  that  the  same  should  be  conveyed  and 
assured  so  and  in  such  manner  that  upon  the  happening 
of  the  contingency,  and  the  event  of  William  Swain  the 
grandson  dying  before  he  attained  twenty-one  years, 
the  messuage,  land,  tenements,  and  hereditaments  might 
thereupon  be  and  become  effectually  vested  in  fee  tail 
general  in  the  testator's  grand-daughter,  the  Plaintiff 
Jane  Swain,  with  remainder  in  fee  simple  to  John  Swain, 
Elizabeth  Wilford,  Hannah  Bell,  and  Maty  Ann  Healy, 
as  tenants  in  common,  subject  nevertheless  and  without 
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1829*        prejudice  to  the  payment  of  two  several  sums  of  SOOL 
and  200/.  charged  thereon  by  the  will  of  the  29th  of 
July  181 7.     It  was  witnessed  that,  in  consideration  of 
the  premises,  John  Swairiy  for  himself,  his  heirs,  exe- 
cutors, and  administrators,  covenanted  with  George  BeH 
his  executors  and  administrators,  in  trust  for  himself 
and  all  others  whom  the  covenants  thereinafter  contained 
did,  should,  or  might  concern,  that  he,  John  Swain^  and 
his  heirs,   should  at  all  times  thereafter,   upon   every 
reasonable  request,  do  and  execute  all  acts  and  deeds 
for  lawfully  and  satisfactorily  conveying  and  assuring 
the  said  estates,  pursuant  to  the  agreement  of  com- 
promise; and  further,  that  John  Sxoain  and  his  heirs 
should,  upon  the  happening  of  the  contingency,  and  in 
the  event  of  William  Svoainy  the  grandson  of  the  testator, 
.  departing  this  life  before  attaining  twenty-one,  thence- 
forth in  the  mean  time,  and  from  time  to  time  until  such 
assurance  should  be  made  pursuant  to  the  covenant  in 
that  behalf  thereinbefore  contained,  stand  and  be  seised 
of  or  entitled  to  the  estates,  in  trust  for  the  Plaintiff 
Jane  Swain,  in  fee  tail  general,  with  remainder  to  John 
Swain,  Elizabeth  Wilfotd,  Hannah  Bell,  and  Maty  Ann 
Healy,  in  fee  simple,  as  tenants  in  common. 

By  a  certain  bond  or  writing  obligatory  under  the 
hand  and  seal  of  John  Swain,  he  bound  himself  unto 
George  Bell  in  the  penal  sum  of  SOOO/.,  with  a  condition 
tliat  if  John  Swain,  his  heirs,  executors,  administrators, 
or  assigns,  should  perform  and  keep  the  covenants  and 
agreements  contained  in  the  indenture  or  agreement  of 
the  17th  o(  August  1818,  then  the  bond  or  obligation  to 
be  void. 

Christopher  Compton,  the  co-trustee,  is  dead,  and 
William  Swain  the  grandson  died  in  the  year  I82O9 


BEFORE  THE  MASTER  OF  THE  ROLLS. 


SJIS 


intestate,  unmarried,  and  without  issue.  John  Swain 
brought  ejectments  on  the  demise  of  himself  and  George 
BeUj  to  obtain  possession  of  the  estates.  The  bill 
charged  that  George  Bell  had  destroyed  the  bond,  and 
executed  a  release  thereof  to  John  Swainj  and  prayed 
that  the  destruction  or  cancelling  the  bond,  or  the  re- 
lease or  discharge  thereof,  might  be  declared  a  fraud 
against  the  Plaintiffs,  and  a  breach  of  trust  by  the  De- 
fendant George  BeUj  and  that  such  release  or  discharge 
might  be  delivered  up  to  be  cancelled,  and  that  the 
Plaintiff  Jiin^  Svoain  might  be  declared  entided  to  the 
benefit  of  the  covenants  and  agreements  contained  in 
the  indenture  and  bond,  and  to  have  the  same  specifically 
performed  and  curried  into  execution;  and  that  the 
estates  might  be  conveyed,  and  settled  and  assured,  ac- 
cording to  the  covenants  contained  in  the  indenture,  so 
far  as  the  same  was  capable  of  being  so  conveyed ;  that 
is  to  say,  to  the  Plaintiff  Jane  Swain  in  fee  tail  general, 
with  remainder  to  John  Swain,  Elizabeth  Boadhouse, 
Hannah  Belly  and  the  Plaintiff  Mary  Ann  BeastalL,  in 
fee,  subject  to  the  charge  of  500/.  in  favour  of  the  Plaintiff 
Maty  Ann  BeastaU;  or  if  it  should  appear  to  the  Court 
that  the  covenants  and  agreements  contained  in  the 
indenture  and  bond  ought  not  to  be  specifically  per- 
formed, then,  that  the  agreement  of  the  12th  March 
1818  might  be  decreed  to  be  specifically  performed  by 
the  parties  thereto,  and  in  particular  by  the  Defendant 
John  Swain* 


1829. 


On  the  part  of  the  Plaintiffs,  there  was  evidence  that 
John  Swain  kept  the  testator  in  his  house,  and  prevented 
any  access  to  him  by  his  children  and  grand-children. 


There  was  also  evidence  that  the  agreement  was 
entered  into  in  consequence  of  disputes  in  the  family,  by 
way  of  family  arrangement,  and  to  avoid  litigation.   On 
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the  part  of  the  Defendant  there  was  eridence  that  John 
Swaifiy  in  executing  the  deed,  understood*  that  the  effect 
of  it  was  to  carry  the  agreement  into  execution. 

There  was  also  eyidence,  that  at  the  time  of  entering, 
into  the  agreement,  it  was  settled  that  it  should  be  taken 
to  the  testator  for  his  approbation,  and  that  both  wills 
should  be  cancelled  by  him,  but  that  the  testator  died 
before  the  party  intrusted  with  it  could  get  to  the  resi- 
dence of  the  testator. 

Mr.  Bickersteth  and  Mr.  Wakefield  for  the  Plaintiffs. 

Mr.  Pemberton  and  Mr.  Barber  for  some  of  the  De- 
fendants. 

Mr.  Richards  for  the  other  Defendants. 


The  Master  of  the  Rolls. 

It  is  extremely  true,  that  the  agreements,  upon  the 
face  of  them,  appear  to  be  family  arrangements ;  and 
with  respect  to  tl^em,  the  Court  does  not  attend  to 
points  which  it  requires  in  other  agreements.  (His 
Honor  here  stated  the  wills  and  the  facts.) 

John  Swain  induces  his  father  to  remove  to  his  housCf 
and  a  will  is  then  made,  by  which  John  is  to  have  the 
whole  estate,  if  William^  his  nephew,  should  die  under 
twenty-one ;  and  the  whole  personal  estate.  The  will 
becoming  known,  created  great  discontent  in  the  family. 
On  the  12th  March  1818,  an  agreement  is  entered  into, 
and  by  that  agreement  the  interest  otjohn  is  greatly  dimi- 
nished. It  was  the  intention  of  the  parties  to  communicate 
the  agreement  to  the  testator  for  his  approbation ;  this  was 
not  carried  into  effect,  the  testator  dying  on  the  follow- 
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ing  day.  The  first  question  is,  if  it  were  the  intention 
of  the  parties  to  the  agreement  only  to  recommend  the 
testator  to  make  a  new  will  to  carry  the  agreement  of 
the  12th  March  into  efiect  ?  Jane  Swain  too  was  then 
an  infant.  It  would  be  impossible  to  carry  into  exe^ 
cution  the  agreement  of  the  12th  March  s  it  was  not  an 
agreement  to  operate  without  the  approbation  of  the 
testator.  Then,  as  to  the  subsequent  arrangement,  that 
does  not  carry  into  execution  the  agreement  of  the  12th 
March  /  and  it  was  the  intention  of  John  so  to  do,  he 
having  divided  the  personal  property.  It  is  impossible 
for  the  Court  to  execute  the  deed,  when  it  is  in  evidence 
that  he  intended  to  carry  into  execution  the  first 
agreement. 


ISM. 


I  must  dismiss  the  bill;  but,  firom  the  conduct  of 
JoAif,  in  confining  the  testator,  I  shall  not  give  costs. 

Reg.  Lib.  A.  1829.  fol.  167. 


BAILY  V.  TAYLOR. 


Rolls. 
December  9^ 


I^HE  Plaintiff  is  the  author  of  a  book  entided  "  Doc-  Copyright. 

^    trine  of  Interest  and  Annuities,"  and  of  another  book  CalcvlaHom. 

entitled  "  The  Doctrine  .of  Life  Annuities  and  Assur-    ^^' 

ances;"  and  he  is  also  the  author  of  a  book  entitled  The  Court 

does  not  gire 
an  account  of 
the  sale  of  a  pirated  copy  of  a  work,  unless  it  grants  an  injunction* 
The  injunction  is  the  ground  of  the  account. 
That  injunction  may  be  granted  at  the  hearing. 
The  account  is  consequential. 

The  Court  will  not  grant  an  injunction  after  a  considerable  lapse  of  time ;  and 
where  a  piracy  is  only  of  a  small  part  of  a  work,  and  b  itself  a  matter  of  calcula^ 
tion,  the  Court  was  of  opinion  that  to  interfere  would  not  be  a  foir  exercise  of  its 
jurisdiction* 

U  4 


f «9  difES  IN  CHANCERY 

1829.  ^  ^<  Tables  for  the  purchasing  and  renewing  of  Leases  fjt 
Terms  of  Ye^rs  certain,  and  for  Lives^  with  Rules  for 
determining  the  Value  of  the  Reversion  of  Estates  after 
any  such  Leases,  and  for  the  Solution  of  other  useful 
Problems  adapted  to  general  use;"  each  of  which  works 
contained  various  tables  and  calculations.  The  first 
work  was  published  in  1808,  the  second  in  1810,  and 
the  third  in  1802;  of  the  last  work  three  editions  had 
been  published,  of  the  two  latter  only  one. 

In  1811,  the  Defendant  published  a  book,  entitled 
*^  Tables  for  the  purchasing  of  Estates,  freehold,  copy- 
hold, leasehold.  Annuities,  &c. ;  and  for  the  renewing 
of  Leases  held  under  Cathedral  Churches,  Colleges,  or 
other  Corporate  Bodies,  for  Terms  of  Years  certain  and 
for  Lives,  together  with  several  useful  and  interesting 
Tables  connected  with  the  subject ;  also  five  Tables  of 
C!omponnd  Interest."  Thirteen  of  the  tables  of  the 
Defendant's  work  had  the  appearance  of  being  copied 
from  the  Plaintiff's  tables,  but  nine  of  them  were  traced 
to  former  works«  The  Plaintiff  called  upon  him,  and 
desired  him  to  discontinue  the  publication  or  expunge 
the  tables ;  but  at  length  consented  to  the  publication  of 
that  edition,  provided  a  new  preface  were  printed  to  it, 
containing  the  following  words :  —  "It  may  be  proper 
here  to  say,  that  some  of  the  tables  originally  appeared 
in  the  works  of  Mr.  F.  Baily  on  leases  and  on  annuities, 
from  which  they  have  been  selected." 

On  the  19th  December  1811,  the  Defendant  sent  the 
Plaintiff  a  printed  copy  of  the  book,  with  the  following 
letter :  — 

"  Sir, — I  do  myself  the  honour  to  send,  for  your 
acceptance,  a  copy  of  Mr.  Inwood*s  tables,  with  the  new 
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preface,  containing  the  paragraph  proposed  by  you 
respecting  your  works.  This  will  be  inserted  in  all  the 
books  which  remain  unsold  by, 

"  Sir,  your  very  humble  servant, 

"  Jos.  Taylor. 
"  59,  Hatbomj  Sept.  19th  1811." 

The  bill  was  filed  on  the  18th  oi  August  1824,  and 
stated,  that  the  consent  given  by  the  Plaintiff  was  only  to 
the  first  edition ;  and  the  Plaintiff  charged,  that  since 
1811,  the  Defendant  had  printed  a  great  number  of 
copies  of  his  work,  containing  the  Plaintiff's  tables,  and 
sold  them  as  copies  of  the  first  edition ;  and  that  the 
Defendant  had  also  published  second  and  third  editions  J 
and  the  bill  prayed  for  an  account  and  injunction. 

The  Defendant  by  his  answer  stated,  that  most  of  the 
tables  in  the  Plaintiff's  books  were  copied  from  old 
works,  and  that  the  computations  of  the  other  tables 
were  so  simple  and  easy,  as  to  be  little  beyond  a  mere 
mechanical  operation ;  and  the  Defendant  said,  that  the 
object  of  the  Plaintiff  in  making  the  application  to  him 
was,  to  obtain  the  gratification  of  the  complimentary 
notice  of  his  works  in  the  preface,  and  not  as  acknow- 
ledging any  right  in  the  Plaintiff  to  any  part  of  the 
Defendant's  work,   or  that  he  had  any  ground  or  in-* 
tended  to  complain  thereof,  either  at  law  or  in  equity;  and 
the  Defendant  considered  all  questions  between  him  and 
the  Plaintiff  set  at  rest:  and  the  Defendant  further  said, 
that  he  never  considered  what  then  passed  between  him 
and  the  Plaintiff  confined  to  the  first  edition  of  the  De- 
fendant's work,  but  that  the  same  extended  to  further 
editions  thereof;   and  the  answer  further  pointed  out 
tlie   difference  between  his  tables  and  those  of  the 
:plaintiff. 
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1829.  In  1824,  the  Plaintiff  applied  to  the  Vice-Chancellor 

for  an  injunction,  which  was  refused.  On  the  part  of 
the  Plaintiff  there  was  the  deposition  of  one  witness^ 
who  proved  that  he  was  present  at  an  interview  with  the 
parties  in  1811,  when  the  Plaintiff  remonstrated  strongly 
against  publishing  the  book,  and  threatened  to  take 
measures  to  put  a  stop  to  the  sale  thereof;  and  the  De- 
fendant then  acknowledged,  that  the  tables  pointed  out 
were  taken  from  the  book  of  the  Plaintiff,  but  pleaded, 
that  he  had  been  put  to  a  very  great  expense  in  pub- 
lishing  the  book,  and  that  it  would  be  very  hard  to 
deprive  him  of  the  sale  of  it ;  and  that  the  Plaintiff,  at 
the  request  of  the  Defendant,  consented  that  the  sale  of 
that  edition  (being  the  first  edition)  might  continue^  on 
condition  that  in  all  the  future  copies  which  the  Defend- 
ant should  sell,  he  should  introduce  a  new  pre&ce,  in 
which  an  acknowledgment  should  be  inserted,  that  the 
tables  so  printed  had  been  copied  from  the  works  of  the 
Plaintiff,  the  Plaintiff  expressly  limiting  that  privilc^ 
to  the  then  first  edition  of  the  book  or  work* 

This,  however,  as  has  been  previously  stated,  was 
denied  by  the  answer. 

The  evidence  of  the  Defendant  went  to  prove,  that  the 
calculation  necessary  for  forming  these  tables  would  cost 
but  a  few  pounds. 

The  Master  of  the  Rolls. 

Does  not  the  jurisdiction  of  this  Court  depend  en- 
tirely upon  the  injunction  ?  I  should  like  to  have  this 
point  argued.  I  have  a  recollection  of  cases  that  deter- 
mine that  the  injunction  is  the  ground  of  the  account: 
it  is  the  injunction  that  gives  the  account,  the  remedy  is 
by  an  action  at  law ;  in  aid  of  the  action  you  may  file  a 
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bill  of  discovery.     The  account  is  merely  consequential.        1889. 
I  think,  upon  general  principle  witliout  authority,  it 
must  be  so. 

(To  stand  over  for  argument  on  this  point.)  (a) 


(a)  The  Editor  has  been  supplied  with  the  following  report  of 
the  judgment  of  the  Vice-Chancellor  on  the  motion  for  an  in- 
junction^  but  he  cannot  answer  for  its  accuracy. 

The  VicB-CHANCELLoa.    The  question  here  is,  whether  this  be  a  l^^^* 

case  for  the  extraordinary  interposition  ^f  a  court  of  equity ;  Dtcember  88« 
whether  this  Plaintiff  has  made  out  a  probability  of  injury  so  great 
and  of  to  much  importance  as  to  entitle  him  to  call  for  redress, 
and  that  it  is  fit  that  a  court  of  equity  should  interfere;  or 
whether  he  should  be  left  to  pursue  his  remedy  at  law  ?  Now 
the  facts  of  the  case,  independently  of  the  licence,  are  these :  — 
The  Plaintiff  publishes  three  works  of  great  bulk,  one  of  the 
wo^  being  two  octavo  volumes,  another  one  octavo,  and  a  third 
likewise  in  an  octavo  volume;  and  he  says,  there  are  thirteen 
tables  published  by  the  Defendant,  in  a  small  work  selected  from 
these  three  great  works,  and  which  thirteen  tables  are  in  truth 
copies;  the  Plaintiff  then  goes  on  to  state,  that  the  thirteen 
tables  so  copied  are  the  work  of  calculations  published  by  him, 
and  so  I  take  the  fact  to  be ;  but,  in  truth,  every  one  of  these 
thirteen  tables,  except  four,  were  calculated  before  the  Plaintiff's 
work,  and  are  existing  in  other  works  previously  published;  and, 
therefore,  the  Defendant  considers  them  as  not  a  computation  on 
the  part  of  the  Plaintifl^  upon  which  he  is  entitled  to  the  protection 
of  the  Court  under  the  statute.  I  am  not,  however,  of  that  opinion ; 
for  although  there  were  previously  similar  calculations,  yet  if  they 
were  calculated  by  him,  although  calculated  by  another  person  be- 
fore him,  they  are  a  work  of  computation  as  to  which  he  is  to  be 
protected  by  the  statute. 

But  although  he  be  so  entitled  to  protection  under  the  statute,  they 
are  spread  over  the  Plaintiff's  works  through  these  four  volumes,  and 
occupy  but  a  small  portion  of  the  little  work  of  the  Defendant. 
Now  what  is  the  nature  of  the  injury  the  Plaintiff  complains  of? 
His  title  to  his  own  book  is,  that  he  calculated  these  tables ;  the 
Defendant  says,  that  by  calculating  those  tables  he  has  the  same 
right  with  the  Plaintiff,  and  if  the  Court  were  to  interfere  to  prevent 
such  a  publication  only  for  twenty-four  hours,  yet  in  that  time  the 
Defendant  might  acquire  the  same  right  to  these  tables  as  any  other 
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Bailt 

Tatloa. 
2}ccemifer  1 1. 


Mn  Bickersieth  resumed  the  question,  whether  the 
Court  could  direct  an  account,  an  injunction  not  having 
been  granted,  cited  Dodddey  v.  Kinnerdey,  {a) 

The  Master  of  the  Rolls.  As  the  Court  may  grant 
an  injunction  on  the  hearing  of  the  cause,  I  rather 
think  the  Court  may,  on  a  case  shewn,  grant  an 
account 


person  by  such  calculation.  Under  such  circumstances,  I  should 
doubt  whether  it  is  a  case  for  a  court  of  equity  to  interfere.  If  it 
stood  upon  that  point  alone  as  to  these  thirteen  tables,  as  his  title 
is  merely  a  calculation  made  by  himself,  or  which  he  and  other 
persons  in  a  few  hours  would  be  competent  to  make,  and  which 
might  be  made  in  twenty-four  hours,  so  as  to  give  the  Defendant  a 
right  to  publish  the  work,  I  should  doubt  if  I  could,  under  such  cir« 
cumstances,  interfere  if  the  case  were  to  rest  there.  But  there  are 
other  grounds  to  induce  the  Court  not  to  grant  the  injunction. 
The  work  complained  of  was  originally  published  in  1611.  The 
Plaintifl^  considering  that  the  publication  of  those  thirteen  tables  was 
an  injury  to  his  work,  makes  a  remonstrance  to  the  Defendant,  and 
he  agrees  to  write  in  the  preface  an  acknowledgment,  that  th^ 
were  copied  from  the  Plaintiff's  work.  Now,  undoubtedly,  that 
amounted  to  a  license.  The  Plaintiff  says,  that  although  it  were  so 
stated,  yet  it  was  to  be  confined  to  the  first  edition  only,  and  it  was 
not  stuck  to  in  the  original  affidavit ;  but  now,  in  an  affidavit  since 
filed,  that  statement  is  supported  by  his  brother  Arthur  BaUy^  who 
was  present  at  the  time.  The  Defendant  swears  that  he  has  no 
recollection  of  any  thing  as  to  the  first  edition,  but  understood  that 
the  Plaintiff  was  to  allow  him  to  continue  the  publication  of  this 
work  in  consequence  of  that  sentence  in  the  preface  being  added  to 
it.  Now,  what  happens  ?  It  appears  that  the  Defendant  continues 
to  sell  his  first  edition  which  goes  on  to  the  year  1820,  and  then  he 
publishes  a  second  edition,  which,  by  a  rapid  sale,  sold  in  four  years, 
and  then  there  was  a  third  edition.  It  is  only  at  this  late  period 
that  the  Plaintiff  calls  upon  the  Court  to  interfere,  when  this  has 
been  in  the  market  for  about  fifteen  years.  Now,  that  circumstance 
alone  would  prevent  the  Court  from  interfering  upon  this  occasion. 
Upon  the  whole,  I  think  that  the  injunction  sought  for  cannot  be 
granted. 

Injunction  refused. 
(a)  Ambier,403, 
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Mr.  Fonblanque.  But  the  difference  of  this  case  is, 
that  an  injunction  has  already  been  entertained  by  the 
Court,  and  refused. 

7^e  Master  of  the  Rolls.  I  am  not  of  that  opi- 
nion ;  but  you  all  concur  in  the  opinion  J  expressed  the 
other  day,  that  the  injunction  is  the  foundation  of  the 
account ;  and  at  the  hearing  you  have  a  right  to  insist 
upon  the  injunction. 

Mr.  Wakefield.  We  admit  the  similitude,  but  not  the 
piracy. 

The  Master  of  the  Rolls.  The  Defendant  has  not 
in  his  answer  denied  that  he  copied  the  tables  from  the 
Plaintiff's  works. 

Mr.  West.  In  Wooller  v.  Whitaker  (a),  the  measure 
of  damages  was  the  number  of  books  sold  by  the  De- 
fendant. In  this  case  it  should  be  what  our  loss  has 
been,  and  what  benefit  the  Defendant  has  gained  by  the 
piracy,  not  the  costs  of  calculating  the  tables.  Maw^ 
man  v.  TVggf  (i),  where  Lord  Eldofi  said,  he  who  has 
made  an  improper  use  of  that  which  did  not  belong  to 
him,  must  suffer  the  consequence  of  so  doing ;  if  a  man 
mixes  what  belongs  to  him  with  what  belongs  to  me,  and 
the  mixture  be  forbidden  by  the  law,  he  must  again  sepa- 
rate them,  and  he  must  bear  all  the  mischief  and  los^ 
which  the  separation  may  occasion.  He  has  only  himself 
to  blame. 
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Bailt 

V. 

Tatlob. 


Mr.  Fonblanque.     Your  Honor  being  of  opinion  that 

(a)  This  case  was  decided  on  the  8th  of  December  1817,  and  is 
dtcd  In  Eden  on  Injunctions,  p.  28 1 .,  under  the  name  of  Whitting' 
lam  ▼.  Wooier,  and  published  from  Mr.  MerivaWi  manuscripts  in 

%  SuHUUt.  4SS. 
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the  Court  can  entertain  the  application  now,  I  will  con- 
sider it  as  for  an  injunction ;  for  if  the  injunction  be  not 
obtained,  the  account  cannot  be  granted.  This  suit  was 
commenced  in  1824,  when  the  injunction  was  refused. 

Your  Honor  then  assumed  that  these  were  copies  of 
the  Plaintiff's  works ;  that  it  was  impossible  to  say  the 
tables  were  the  Plaintiff's  permanently,  for  in  twenty- 
four  hours  the  tables  might  be  calculated.  Is  there  any 
intervening  circumstance,  any  thing  now  that  was  not 
then  before  the  Court  ?  Rules  are  laid  down  by  Sir 
Isaac  Newtony  De  Moivotr,  and  other  persons,  and  upon 
their  principles  the  calculation  of  our  tables  was  made.  In 
the  case  of  Burfield  v.  Nicholson  (a),  the  Vice-Chancellor 
said,  <<  Upon  reference  to  the  prior  publications,  it  is 
proved  to  be  indisputably  true  that  there  is  not  one  of 
these  figures  which  had  not  been  given  to  the  worid 
prior  to  the  Architectural  Dictionary^  and  the  matter  not 
being  new,  the  author  of  the  Architectural  Dictionary 
could  acquire  no  property  in  these  figures  except  by  a 
new  arrangement,  but  there  is  clearly  no  novelty  in  his 
arrangement." 

If,  therefore,  the  figures  furnished  by  Nicholson  for 
the  Practical  Builder  had,  in  fact,  been  copied  from  the 
Architectural  Dictionary^  this  would  have  been  no  piracy, 
because  the  author  of  the  Architectural  Dictionary  had 
no  property  in  these  figures ;  it  was  his  for  the  moment, 
but  any  other  person,  making  the  same  calculation  as 
himself,  would  be  equally  entitled  to  it.  From  the  cases 
I  can  cite  to  the  Court,  I  could  shew  that  it  is  the  in- 
junction that  gives  the  foundation  of  the  suit  for  an 
account ;  but  this  seems  admitted,  and  I  shall,  therefore, 
not  trouble  the  Court. 


(a)  2  Sim,  ^  Slew.  7. 
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With  respect  to  the  damage:  we  could  have  been  18S9. 
the  owner  of  these  tables  for  the  sum  of  IOL9  and  it  is 
for  the  Court  to  say,  whether  it  will  take  cognizance  of 
a  subject  of  so  trifling  an  amount.  Then  with  respect 
to  tlie  delay :  the  Plaintiff  has  lain  by  for  thirteen  years ; 
he  allowed  us  to  publish  a  second  edition  without  making 
any  complaint,  and  it  having  been  decided  four  years 
ago,  that  an  injunction  could  not  be  granted,  I  submit 
that  the  Court  will  not  now  give  an  account 

Mr.  Wakefield  also  for  the  Defendant  The  Plaintiff 
in  1811,  complained  only  of  tables  taken  from  the  first 
edhion,  nor  did  he,  until  1824,  file  his  bill  in  this  court. 

There  has  been  an  acquiescence  for  thirteen  years. 
I  prove  four  of  the  Plaintiff's  tables  not  to  be  original, 
and  four  of  easy  computation,  and  that  the  whole  can  be 
calculated  for  ?/•  I65.  This  is  different  from  works  of 
genius  and  science ;  the  calculation  here  is  merely  me- 
chanical, the  calculation  of  a  common  sum  of  arithmetic, 
and  can  hardly  be  deemed  a  piracy  of  literary  property. 

1st  I  submit,  that  it  is  beneath  the  Court  to  entertain 
a  suit  for  a  property  of  so  small  a  value. 

2d.  The  tables  might  as  easily  have  been  copied 
from  the  old  authors  as  from  Baily. 

I  admit  we  have  not  traced  the  four  tables,  but  still 
we  have  the  licence  of  1811,  and  we  have  proved  that 
our  second  and  third  editions  were  publicly  announced ; 
and  I  submit  the  Court  will  not  cut  down  the  licence  to 
the  first  edition.  With  respect  to  an  injunction,  the 
editions  are  all  sold,  and  there  remains  nothing  now  on 
which  an  injunction  can  be  granted;  there  may  have 
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18d9.        be&k  new  calculations  for  subsequent  editions  of  the 

work. 

* 

The  Plaintiff  has  never  attempted  to  enforce  his 
legal  right.  It  was  held  by  Lord  EUenborough^  at 
nisi  prius,  in  Cary  v.  Kearsley  {a\  that  part  of  the 
work  of  one  author  found  in  another  was  not  of 
itself  piracy,  or  sufficient  to  support  an  action ;  a 
man  might,  fairly  adopt  part  of  the  work  of  another, 
he  might  so  make  use  of  another's  labour  for  the  pro- 
motion of  science  and  the  benefit  of  the  public;  but 
having  done  so,  •  the  question  would  be,  was  the  matter 
so  taken  used  fairly  with  that  view,  and  without  what 
his  lordship  termed  the  animus  furandi  ?  If  there  was 
no  part  of  the  book  that  was  a  transcript  of  the  other; 
if  tlie  subject  of  the  book  was  that  which  was  subject  to 
every  man's  observation,  such  as  the  names  of  the  places 
and  their  distances  from  each  other,  the  places  being  the 
same,  the  distances  being  the  same,  if  they  were  correct, 
one  book  must  be  a  transcript  of  the  other ;  but  when  in 
the  Defendant's  book  there  were  additional  observations, 
(and  in  some  part  of  the  work  his  lordship  found  cor- 
rections of  misprinting,)  while  he  should  think  himself 
bound  to  secure  every  man  in  the  enjoyment  of  his  copy- 
right, manacles  must  not  be  put  upon  science.  —  I  sub- 
mit the  Court  ought  not  to  grant  the  injunction. 

Mr.  BicJcersteth  (in  reply).  With  respect  to  the  tables 
that  are  not  traced,  it  must  be  presumed  that  the  Plaintiff 
computed  them;  the  calculations  require  the  aid  of  intel- 
lect, and  that  of  a  very  high  character.  The  Defendant's 
witness,  in  forming  a  calculation  of  the  expense^  says, 
he  lays  out  of  consideration  the  skill  in  the  selection  of 

(a)  AEsp.  172.    See  also  Wilktm  v.  Aikin,  17  Vet.  424.;    and 
West  ▼.  Francis,  SB.^A,  737. 
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tables ;  there  is  here  a  directing  mind,  and  your  Honour 
adjudged  in  Barfield  v.  Nicholson,  that  a  copyright  may 
consist  of  an  arrangement  oF  old  matter.  The  evideiice 
in  1811  was,  that  the  tables  of  the  Defendant  were 
copied  from  some  or  one  of  the  works  of  which  the 
Plaintiff  was  the  author,  and  the  Defendant  in  his  pre- 
face says,  they  had  appeared  in  the  work  of  Mr.  F. 
Bailey ;  the  evidence  is  express,  that  the  license  of  the 
Defendant  to  proceed,  is  only  for  the  first  edition.  The 
Plaintiff  bad  no  knowledge  of  the  second  edition.  Where 
then  is  the  acquiescence  ? 


1829. 


Baily 

V, 

Taylob. 


It  has  been  said,  that  the  tables  are  of  such  easy  com- 
putation that  any  one  can  make  them ;  but  what  says 
Dr.  Price  ?  ^*  that  to  make  them  would  be  an  endless 
labour.''  Whoever  makes  them  is  entitled  to  the  benefit 
of  them. 


The  Master  of  the  Rolls. 

The  Plaintiff's  works  are  not  mere  tables,  but  consist 
of  letter-press  to  a  very  considerable  extent.  The  Plaintiff 
complains  of  the  Defendant  having  copied  eight  tables 
from  the  first  work,  four  from  the  second  work,  and  one 
from  the  third.  That  the  publication  of  these  tables  is  a 
{MTacy,  is  out  of  doubt ;  but  the  question  is,  whether  it  is 
fit  that  a  Court  of  Equity  should  interfere?  I  must  consider 
the  application  for  an  injunction  as  made  to  me  this  day 
in  December  1829,  and  I  am  to  consider,  whether  a  work 
published  in  1811,  is  to  be  prohibited  by  an  injunction 
in  1829;  the  Defendant's  work  was  published  in  1811. 
Is  a  Court  of  Equity  to  interfere  after  so  many  years 
have  elapsed  since  the  first  publication  ?  I  am  of  opinion, 
that  it  would  be  contrary  to  principle  were  I  to  grant 
an  injunction.  The  SOOdth  part  of  the  work  is  pirated: 
is  the  Court  to  enjoin  the  Defendant  from  the  publica- 
tion of  the  whole  of  his  work,  because  be  has  included 
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a.pmall  part  of  the  Plaintiff's  work  ?  that  taken  from  the 
lyprk  of  1802  is  a  mere  matter  of  calculation,  and  the 
calculation  being  made,  die  Defendant  would  be  entiUed 
to  publish  it.  Would  it  be  a  fair  exercise  of  the  juris- 
diction of  a  Court  of  Equity  to  interfere  in  such  a  case? 
I  am  of  opinion  that  it  would  not.  How  could  the 
Master  calculate  the  value  of  a  piracy  of  the  SOOdtb  part 
of  a  work  ?  A  Court  of  Law  could  best  judge,  and  m 
Master  would  be  a  much  less  competent  jndge. 

Upon  all  these  grounds  I  am  of  opinion,  that  this  is  a 
case  upon  which  I  cannot  grant  an  injunction,  and  not 
granting  an  injunction,  the  Court  cannot  decree  an  ac- 
count. This  bill,  therefore,  must  be  dismissed,  and 
dismissed  with  cpsts. 

Reg.  Lib.  B.  1829.  fol.  368. 


DecM. 
Tilhet. 


WHITE  i;.  SMITH. 


fM*  w  /.//    T^^^  ^"'y  H"^**^'""  '"  ^^'s  case  to  be  discussed  was, 
whether  tithes  were  clue  for  some  wood  cut  from 


Wood  cut 


wooa  cut  hedges  used  on  the  farm  ? 
frora  hedjves  ^ 

is  titheal)le, 

S&ViT*       M'*-  ^'^""^y  «"^  M^-  ^^^^^^^  fo^  ^^^  Plaintiffi 


Mr.  Pemberton  for  the  Defendant. 


Dec.\2. 


The  Master  of  the  Rolls  said,  he  should  make  a 
decree  both  for  the  wood  used  for  firing  and  that  for 
hop-poles,  in  consequence  of  a  decision  of  the  Court  of 
Exchequer,  which  had  been  cited,  {a)     He  could  not 


(fl)  WUIU  V.  Stoncy  1  Younge  4r  Jervis,  269. 
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discover  the  principle  on  which  it  was  made,  these 
articles  havii^g  been  used  for  the  purposes  of  the  iarm : 
he  should  not  give  costs.  The  case  might  be  taken  to 
the  House  of  Lords,  but  he  did  not  think  the  decision 
would  be  supported  there* 

'  On  referring  to  the  registrar's  book,  it  appears  that 
the  decree  was  drawn  up  for  jdismis^ing  the  bill  as  to 
certain  agistment  tithes,  and  for  a  general  account  of  all 
other  tithes,  so  that  the  point  reported  does  not  appear 
upon  the  records  of  the  court. 

Reg.  Lib.  6.  1829.  fol.  284. 


STEWART  V.  NICHOLLS  and  Others. 

Original  Bill 


Rolls. 
Dec.n, 


ROBARTS  V.  NICHOLLS  and  Others. 
Revivor  and  Supplement. 

PATRICK  PHILLIPS,  on  his  marriage,  settled 
some  freehold  and  leasehold  property  on  himself 
for  life,  remainder  to  his  wife  for  life,  remainder  to  the 
children  of  the  marriage,  remainder  to  himself  abso- 
lutely;  and  by  deed  bearing  date  the  25th  day  ofjanu" 
wry  1790  he  mortgaged  the  same,  with  other  leaseholds, 
to  the  Plaintiff  in  the  c^iginal  suit,  subject  to  two  formei^ 
mortgages. 

On  the  6th  May  1794>,  a  commission  of  bankrupt  was 
issued  against  PAillips^  and  he  was  declared  bankrupt    ' 

X  2 


Mortgagor 
and  JaorU 
gogee. 

Practice. 

Twenty  years 
are  not  an  ab- 
solute bar  to 
a  mortgagee. 
It  is  merely 
a  case  of  pre- 
sumption, 
which  may  be 
rebutted.    A 
supplemental 
hill  cannot  be 
filed  to  an 
original  bill 
In  respect  of 
which  sub- 
poenas have 
not  beea 
serred. 
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The  original  bill  was  filed  on  the  19th  of  January 
1811,  but  no  subpcena  was  ever  served  upon  the  De- 
fendants. The  bill  grayed  redemption  against  one  of 
the  previous  mortgagees,  who  still  remained  undis- 
charged, and  foreclosure  against  the  assignees  of 
PJiiUips. 


Tlie  bill  of  revivor  and  supplement  was  filed  on  the 
9th  March  1825,  by  the  executors  of  Stewart,  the  Plain- 
tiff in  the  former  suit  It  set  forth  a  former  suit  by  one 
Green,  a  prior  mortgagee,  commenced  in  Easter  term, 
1796,  in  which  the  usual  decree  was  made  for  taking 
the  accounts,  and  for  foreclosure ;  but  before  any  further 
proceedings  were  had,  the  suit  abated  by  the  death  of 
one  of  the  Plaintiffs  therein  in  1811.  Tliat  suit  was 
revived  in  1814.  A  receiver  had  been  appointed  in 
1803,  who  paid  the  balances  of  the  rents  and  profits 
from  time  to  time  into  court.  Patrick  Phillips  went  to 
America,  and  in  1824,  the  Master  reported  that  he  was 
dead.  A  former  mortgagee  was,  in  that  suit,  paid  off, 
out  of  the  funds  in  court. 


The  bill  of  revivor  and  supplement  alleged,  that  a 
receiver  having  been  appointed  of  the  rents  and  profits 
of  the  mortgaged  premises,  and  the  balances  having 
been  from  time  to  time  paid  into  court  in  the  cause  of 
Greai  v.  Nicholls,  and  the  principal  and  interest  due  on 
the  mortgages  in  that  cause  mentioned  being  unpaid, 
and  James  Stewart  being  then  ignorant  that  the  contin- 
gent reversionary  interest  had  become  vested  in  Patrick 
Phillips,  as  thereinafter  mentioned,  by  the  decease  of  his 
wife  and  only  child,  James  Stewart  was  unable  to  prose- 
cute his  cause  with  effect  in  his  lifetime ;  and  charged, 
that  under  the  circumstances  aforesaid,  and  particularly 
of  Patrick  Phillips  and  his  son  residing  in  America,  and 
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from  the  uncertainty  concerning  him  and  his  afiairs,  that 
no  presumption  of  satisfaction  of  the  mortgage  arose  by 
lapse  of  time  or  otherwise. 

The  Defendants,  by  their  answer,  insisted  that  the 
Plaintiff's  mortgage  must  be  presumed  to  have  been 
discharged,  and  that,  from  tlie  length  of  time,  without 
any  acknowledgment. 

Mr.  Tinney  and  Mr.  Wray  for  the  Plaintiff. 

Mr.  Tinney^  after  stating  the  facts.  There  is  no  sta- 
tute of  limitation  applicable  to  mortgages,  it  is  usual 
to  limit  twenty  years  as  a  time  when  the  mortgage  shall 
be  presumed  to  be  paid;  but  where  the  delay  is  accounted 
for,  it  is  otherwise :  —  it  was  held  in  Fladong  v.  Win^ 
tor  (a)  /  and  it  was  the  principle  of  a  case  therein  cited, 
of  Wynne  ▼.  Barings  on  which  fifty  years  had  elapsed, 
that  taking  this  to  be  a  case  of  presumption,  it  may  be 
met  by  evidence  to  satisfy  a  jury  that  the  debtor  had  not 
the  opportunity  or  the  means  of  paying. 

There  are  two  prior  mortgagees  who  were  proceed* 
ing  to  recover  their  debts,  and  they  did  not  effect  theur 
object  until  1824,  and  that  sufficiently  accounts  for  the 
-Jelay. 

This  cannot  be  resisted  but  upon  presumption  of 
atisfaction  arising  from  delay;  when  it  is  considered, 
bat  there  were  two  previous  mortgages,  and  that  the 
roperty  was  so  heavily  incumbered,  the  presumption  is 
rebutted ;  the  moment  an  adequate  cause  for  not  enforc- 
^g  the  demand  is  shewn,   there  is  an  end  of  the  pre- 


(a)  19  Vet,yan,  196. 
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svmption  of  delay ;  the  length  of  time  that  has  elapsed  is 
sufficiently  answered.  We  find  the  Plaintifi*  making  en- 
quiries>  he  puts  his  deeds  into  the  bands  of  his  solicitory 
and  when  the  reversion  fell  into  hand  there  arose  a  re- 
sonable  ground  that  the  fund  was  one  which  would  be 
available  for  his  debt;  he  then  commenced  proceedings, 
and  until  it  was  discovered,  that  there  was  an  available 
fuixd,  it  would  have  been  useless  to  attempt  to  enforce 
the  debt ;  the  presumption  of  payment  is  therefore 
repelled. 


Mr.  fVraj/,  Notice  was  given  of  the  claim  in  1811  to 
the  solicitor  of  the  first  mortgagee,  and  all  that  was 
reasonable  was  done ;  no  conclusion  of  payment  could 
be  come  to  by  this  Court  or  by  a  jury ;  and  with  respect 
to  reversionary  property,  presumption  of  payment  cannot 
be  raised  from  laches  until  after  it  has  fallen  into  hand. 


Mr<  Pemberton  and  Mr.  Ching  for  the  Defendant. 

Mr.  Pemberton.  The  bill  of  181 1  Was  fil^  in  1811, 
but  the  subpcenas  were  not  served ;  and  the  mere  filing 
a  bill  without  taking  any  proceedings  upon  it  goes 
for  nothing.  A  bill  never  can  be  revived  to  which 
there  is  no  appearance,  still  less  where  no  subpoenas 
have  been  served.  The  object  of  this  bill  is  to  give 
tlie  Plaintiff  the  benefit  of  the  suit  of  1811;  no  order 

■  *  ■ 

to  revive  ever  has,  or  ever  can  be  obtained  in  that 
suit.  Are  the  circumstances  such  as  to  rebut  the  pre- 
sumption of  payment  after  thirty-five  years  from  the 
execution  of  the  mortgage  ?  there  is  nothing  in  the  evi- 
dence tofebut  it:  ho  proceedings  are  taken  till  1825, 
the  mortgage  was  executed  in  1790,  this  gentleman 
became  bankrupt  in  1794;  in  all  cases  where  relief  h 
sought  in  a  Court  of  Equity,  it  must  be  within  twen^ 
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years,  as  was  decided  in  the  House  of  Lords  in  the  case 
of  Chcimondeley  v.  Clinton^  and  Lord  Eldo7i  held  that 
although  the  Plaintiff  was  not  barred  of  his  writ  of  entry, 
yet  a  Court  of  Equity  will  not  give  relief  after  twenty 
years.  As  against  by-gone  rents  the  mortgagee  can  have 
no  remedy  of  any  kind.  Ex  parte  Wilson  (a),  Grcsley  v. 
Addcrley.  (b)  In  Thomas  v.  Bridgstoc/c  on  petition  before 
your  Honour,  it  was  held  and  confirmed  on  appeal,  that 
the  possession  of  a  receiver  was  only  the  possession  of 
the  parties  to  the  suit ;  the  mortgagor  might  have  re- 
deemed the  mortgages  in  the  suit,  and  then  he  would 
have  had  the  rents,  and  no  other  mortgagee  could  have 
any  right  to  an  account  of  the  rents;  and  whatever  right 
the  Plaintiff  may  have  against  the  reversion,  he  can 
have  no  claim  upon  the  accumulated  funds.  If  the  Court 
is  of  opinion,  that  the  Plaintiff  is  not  entitled  to  any 
relief  against  the  rents,  the  supplemental  bill  must  be 
dismissed,  because  it  does  not  pray  relief  out  of  the 
reversion. 


1829. 
Stewabt 
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Mr.  Ching.  There  are  two  suits  now  before  your 
Honour;  the  first  suit  was  instituted  in  1811,  on  which 
no  proceedings  were  had,  nor  was  any  subpoena  served 
until  1825.  The  principle  of  this  Court  is  to  limit  relief 
on  a  mortgage  or  bond  to  twenty  years,  unless  the  delay 
can  be  explained  away,  and  the  party  must  shew  that 
he  has  used  due  diligence  to  obtain  payment.  The  com- 
mission of  bankrupt  against  the  mortgagor  was  issued  in 
1794;  would  not  a  vigilant  mortgagee  have  then  pro- 
secuted his  demand  ?  the  amended  bill  was  filed  in  1825, 
a  period  of  more  than  thirty  years  afterwards.  With 
regard  to  the  by-gone  rents,  to  the  funds  accumulated 
in  the  cause  of  Green  v.  Nicholls,  a  receiver  is  appointed 


(a)  9  Vet.  4-  B.  S5Sr. 


(b\  1  Swans.  573. 
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for  the  security  oF  the  parties  to  the  suit,  and  not  for 
some  bystander;  that  fund  has  since  been  applied  to 
the  payment  of  the  first  mortgage,  and  there  is  a  fiind 
of  upwards  of  5000/.  in  Court    The  PlaintiflT  prayed  in 
the  supplemental  bill  to  revive  the  suit  of  1811,  but 
he  never  obtained  an  order  to  do  so,  nor  could  be 
obtain  it 


Mr.  Tinney^  in  reply.  Our  amended  bill  was  de- 
murred to ;  the  demurrer  was  over-ruled  ;  the  Defend- 
ants, by  their  answer,  have  answered  the  bill  of  1811 
as  well  as  the  amended  bill. 

The  Master  of  the  Rolls.  Can  you  file  a  supple- 
mental bill,  when  you  have  not  issued  subpoenas  on  the 
original  bill ;  should  you  not  have  amended  the  original 
bill? 


In  order  to  entitle  yourself  to  a  decree,  you  must 
state  facts  upon  your  bill ;  but  here  you  only  refer  to  an 
original  bill,  and  you  cannot  file  a  supplemental  bill,  to 
a  bill  on  which  no  subpcenas  have  issued. 

I  am  of  opinion,  too,  that  I  cannot  presume  this  debt 
is  satisfied,  for  the  mortgage  was  made  in  1 790,  and  in 
ITQl-  the  mortgagor  became  bankrupt,  so  that  there  was 
only  four  years  in  which  the  mortgage  could  have  been 
paid  by  the  mortgagor;  but  this  Court  can  give  no  relief 
if  there  has  been  an  adverse  possession  for  twenty  years. 
—  Unless  the  Court  be  satisfied  that  the  rents  were  ap- 
plicable to  the  payment  of  the  mortgage,  would  not  the 
possession  of  the  receiver  be  adverse  ? 

Mr.  Tinney.  The  possession  cannot  be  adverse  to  a 
subsequent  incumbrance,  so  long  as  the  fund  is  held  for 
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the  benefit  of  the  first  incumbrancer,  so  long  as  he  re-        1829. 
mains  unsatisfied ;  in  the  meantime  the  interest  in  pos- 
session of  the  subsequent  incumbrancer  does  not  begin.  «. 

NlCHOLU. 

The  cause  was  then  directed  to  stand  over. 


Mr.  Pemberton  stated  that  his  client  was  not  disposed   Thursday^ 
to  contend  this  cause  on  the  point  of  pleading ;  and  after        '     * 
what  the  Court  had  said,  that  there  was  not  a  pre- 
sumption of  payment,  he  would  consent  to  the  Plaintiff 
having  his  1200/.  out  of  the  fund,  on  being  paid  the 
costs  in  this  suit. 


TAe  Master  of  the  Rolls.  That  is  very  candid ; 
I  am  of  opinion  that  there  was  no  presumption  of  pay- 
ment. Declare  that  presumption  of  payment  does  not 
arise  in  this  case  from  delay  in  bringing  forward  the 
demand  of  the  Plaintiff.  Let  the  sum  of  1200/.  3  per 
cent,  consols  be  sold  out  of  the  funds  in  Court  in  the 
cause  of  Green  v.  Nicholls,  and  let  the  costs  as  between 
solicitor  and  client  be  paid  out  of  the  1200/.,  and  the 
accumulations  of  the  proportion  of  dividends  thereof; 
and  let  the  residue  of  the  fund  be  transferred  to  the 
Plaintiffs  in  full  satisfaction  of  the  principal  and  in- 
terest and  costs  due  on  their  security ;  and  let  them 
at  their  own  costs  in  all  things  execute  an  assignment  of 
their  security  to  the  Defendants  as  assignees,  and  deliver 
up  the  tide  deeds  in  their  hands ;  and  such  assignment  to 
be  setded  by  the  Master  in  case  the  parties  differ. 

Mr.  Tinney  said  he  had  found  a  printed  copy  of  the 
judgment  in  the  House  of  Lords,  in  the  case  of  Chol^ 
mondeley  and  Clinton^  and  there  was  nothing  in  it  appli- 
cable to  the  case  of  mortgagor  and  mortgagee ;  Lord 
Eldon  therein  stated,  that  he  did  not  mean  that  it  should ; 
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and  Mr.  Tinney  added,  that  it  was  clear  that  twenty 
years  was  not  an  absolute  presumption  ofpaymenL 

TTie  Master  of  the  Rolls.     I  should  certainly  never 
extend  it  to  mortgagor  and  mortgagee  myself. 

The  Master  of  the  Rolls  asked  Mr.  Tinney  what  he 
had  found  on  the  point  of  pleading. 

Mr.  Tinney  replied  that  he  had  only  found  that  from 
which  he  hoped  to  have  obtained  liberty  to  amend. 

Mr.  Wray  wished  the  Court  to  understand  that  he  had 
always  seen  the  difficulty  in  the  point  of  pleading. 

Reg.  Lib.  B.  1829.  fol.  209. 


Rolls. 

1889. 
Wednetdayy 
December  8. 

Power  to  ap- 
point new 
trustees. 


SOUTHWELL  v.  WARD. 

ll^rR.  KOE.     This  is  a  suit  for  the  appointment  of 
new  trustees.     There  is  no  power  in  the  deed  for 
the  appointment  of  new  trustees ;  but  it  is  wished,  in  the 
new  deed,  to  add  such  a  power. 

The  Master  of  the  Rolls.     That  cannot  be. 
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TN  this  case,  a  testator  had  by  his  will,  in  1752,  given  Pwtief.  ^ 

legacies  to  several  persons  on  their  attaining  twenty- 
one.  One  of  them  went  to  America  when  a  boy,  and  had 
not  since  been  heard  of;  if  living,  he  must  now  be 
seventy-seven  years  of  age.  His  legacy  had  been  handed 
over  many  years  since  to  the  Defendants,  who  had^  by 
accumulations  of  interest,  now  made  it  amount  to  six- 
fold ;  and  this  bill  was,  by  his  personal  representatives, 
for  payment  thereof  to  them. 

The  Master  of  the  Rolls.  Take  an  enquiry,  whe- 
ther he  attained  the  age  of  twenty-one,  and  whether  he 
is  living  or  dead,  with  liberty  to  report  special  circum- 
stances. 

Mr.  Roupell  here  stated  to  the  Court,  that  an  objec- 
tion was  taken  in  the  answer,  that  the  personal  repre- 
sentatives of  the  original  testator  were  not  parties.  The 
testator  died  seventy  years  since. 

The  Master  of  tlie  Rolls  thought  that  it  was  nqt 
necessary  to  make  them  parties. 
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^••"-  NEATHWAY  v.  HAM. 
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Legacy.  QEORGE  BRIDGE,  who  died  in  1822,  by  his  will 

Mitnomer,  gj^yg  ^q  Mary  Bridge,  whom  he  de^ribed  as  his 

jsviaence.  cousin,  daughter  of.                             ,  the  sum  of  200/., 

A  legacy  hav-  and  appointed  his  wife  residuary  legatee  and  sole  execu- 

to  a  legaue  in  ^**^^  5  ^^^  ^^e  wife  died  in  November  1824-,  without  having 

a  name  which  p^jj  j^^jg  legacy,  and  by  her  will  gave  to  Mary  Hill' 

many  years        ditch,  if  living,  100/.  stock. 

assumed,  the 

Court  will 

direct  an  en-         The  facts  were  that  George  Bridge  and  the  legatee  m 

thc'person        ^^^  ^*''  were  fellow-servants  ;  she  had  a  natural  child  by 
meant.  him,  and  afterwards  went  by  the  name  of  Mary  Bridge. 

sition of anad-  Her  proper  name  was  Mary  Hillditch. 

mission  of  a 

residuarv  ieca— 

tee  and  exe-  A  witness  proved,  that  after  the   death  of   George 

cuinx  IS  good  Bridge,  on  reading  his  will  to  his  widow,  she  said  that 
being  against  the  real  name  of  the  said  legatee  was  Ma7y  Hillditchj 
teresir"  '"'  ""^  ^^^^  Mary  HiUditch  had  formerly  been  a  kitchen- 
maid  in  the  late  Earl  Dorchester's  service;  and  that  she 
{Ann  Bridge)  had  known  Mary  Hillditch  at  that  time, 
and  was  a  fellow-servant  of  hers  and  of  George  Bridge  j 
and  that  George  Bridge,  previous  to  his  marriage  with 
Ann  Bridge,  had  had  a  child  by  the  said  Maty  Hill- 
ditch,  and  that  she  {Ann  Bridge)  was  aware  of  the  fact 
at  the  time  of  its  takin<^  place ;  that  after  that  event 
Mary  Hillditch  had  passed  and  been  called  by  the  name 
oi  Mary  Bridge  ;  and  that  her  husband  George  Bridge 
had  told  her,  after  making  his  will,  that  he  had  left  a 
legacy  to  Mary  Hillditch  by  the  name  and  description  of 
Mary  Bridge  his  cousin,  but  had  omitted  to  mention  the 
name  of  the  legatee's  parents  from  motives  of  delicacy, 
and  from  a  wish  to  avoid  exposing  himself  to  the  gentle- 
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man  who  drew  his  will,  and  who  was  at  the  time  agent        1829. 
to  Lady  Caroline  Darner :  and  that  she  {Ann  Bridge) 
had  promised  her  husband  George  Bridge^  that  she  would 
see  that  the  legacy  was  paid  to  Mary  Bridge,  otherwise 
Maty  Hillditch. 

The  same  witness  further  proved,  that  upon  several 
subsequent  occasions  Jnn  Bridge  mentioned  to  him  the 
subject  of  the  bequest  to  Mary  Bridge,  otherwise  Mary 
HiUditch,  and  sometimes  asked  deponent  whether  she 
ought  to  pay  it,  as  the  legatee's  name  was  not  Bridge 
but  Hillditch ;  upon  which  he  uniformly  told  her  that  as 
she  had  promised  her  husband  George  Bridge,  that  she 
would  see  the  legacy  paid,  she  ought  to  pay  it. 

Several  other  witnesses  deposed,  that  Mary  Hillditch 
went  by  the  name  of  Bridge,  and  was  delivered  of  a 
female  child,  of  which  the  testator  was  the  father,  but  that 
her  real  name  was  Mary  Hillditch. 

Mr.  Bickersteth. 

George  Bridge  by  his  will  gave  Mary  Bridge  200/. ; 
he  appointed  his  wife  executrix  ;  she  died  in  1824,  and 
by  her  will  gave  Maty  Hillditch  100/.  The  bill  alleges 
that  the  two  names  represented  the  same  person,  she 
being  a  fellow-servant  of  the  testator  in  the  service  of 
Lord  Dorchester,  and  having  been  pregnant  by  him. 
That  this  is  the  same  person  there  is  evidence  before  the 
Court 

Ann  Bridge,  being  the  personal  representative,  her 
declaration  was  evidence. 

Mr.  Russell  for  the  executor  of  the  executrix. 

This  claim  is  brought  forward  after  the  death  of  the 
executrix,  Mary  Hillditch  never  having  demanded  it; 
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]  829u        and  now  the  legacy  is  clamietl  by  an  ackninistrator  of 
^     ^  ■        Mary  HiUditch.     The  Plaintiff  must  first  shew  by  evi» 
dence  that  at  the  date  of  the  will  there  was  no  such 
person  as  the  testator's  cousin  Mary  Bridge. 

The  Master  of  the  Rolls. 

I  wMl  give  you  the  common  enquiry.  Who  was  the 
person  meant  by  '^  Mary  Bridge  my  cousin"  in  the  will 
of  George  Bridge  f .  But  I  think  it  is  an  idle  enquiry* 
There  can  be  no  doubt  on  the  evidence  that  she  is  the 
person  called  Mary  HiUditch. 

There  must  be  a  decree  for  pajfment  of  the  \QtiL 
given  to  Mary  HiUditdi  by  Ann  Bridge. 

The  evidence  in  the  cause  may  be  read  before  the 
Master*. 

» 

Mr.  Russell  objected  to  the  admission  of  Ann  Bridge 
being  read. 

The  Master  of  the  Rolls. 

It  was  an  admission  against  her  Qwn  interest.  You. 
may  make  what  use  of  the  objection  you  can  before  the 
Master. 

Reg.  Lib.  B.  1829.  fol.2015. 
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18S0. 


NICHOLSON  V.  NICHOLSON.  ^"f" 

1830. 


Jan.  97. 

JfOBERT  NICHOLSOfff  being  seised  of  freehold  CopukUdstrnd 

Customm 
E*taUs, 


and  copyhold  estates,  made  his  will  on  the  SOth  of      EMitd!^^ 


April  1817,  and  thereby  confirmed  an  annuity  of  500/.         

a^year  given  to  his  wife  by  a  settlement  on  their  mar*  |„  Durham 

riaiie,  and  also  irave  her  an  additional  annuity  of  600/.  diere  is  no 
,        ,  /•  ,  1     11  1  .     1  111  1      cuitom  for 

and   a  legacy  of  1000/.,  and  all  his  household  goods,  surrendering 

coaches,  china,  books,  and  wine ;  and  he  gave  unto  EUza^  |P     'n '^t^^ 
beih  Nicholson^  the  widow  of  his  late  father,  500/.  a-year  the  tenant 
during  widowhood,  and  confirmed  to  her  an  annuity  of  ijf'^Jk"*' 
SOO/.  (given  by  his  father  during  her  widowhood)  during  legal  estate, 
her   life,  nowithstanding  she  should  marry  again;  and  render Yestf  it 
lie  declared  that  the  provision  made  by  his  will  for  his  1°  ^  trustee, 
'wife  was  in  bar  of  her  dower  and  thirds  at  common  law,  a  memoran- 
9.nd  all  other  claims  by  law  or  custom  upon  his  real  or  ^"™  ^^  ^^ 
I>ersonal  estate :  and  he  gave,  devised,  and  bequeathed  ail  the  surre'nder 
^nd  singular  his  freehold,  copyhold,  and  leasehold  mes-  ^^^t<>cuses 
suages,  lands,  hereditaments,  and  real  estate,  and  all  his  renderor's 
fii^ersonal  estate  and  effects,  unto  trustees  to  sell  the  real  case  the'father 

Estate,  and  to  convert  the  personal  estate  into  money,  ^^^  maternal 

erandfatber  of 
le  testator  R.  N,  being  both  copyholders,  had  respectively  caused  their  copyhold 
nements  to  be  surrendered  to  the  other,  who  had  subscribed  the  usual  defeazance. 


le  legal  estate  in  both  descended  to  the  testator.     But  with  re^jard  to  the  tenements 

the  manor  ofHoughlon,  they  were  devised  by  the  father  of  the  testator  to  trustees, 

the  intent  that  his  widow  might  receive  an  annuity  thereout,  and  subject  thereto 

the  testator  R,  N,  in  fee.    The  widow  being  ahve  at  the  time  the  testator  R.  iST. 

his  will,  and  died,  it  was  held,  that  the  copyholds  in  the  manor  of  Houghton 

1  by  his  will. 

With  respect  to  the  tenements  which  were  in  the  other  manor,  the  testator's 

^^naternal  grandfather,  who  had  the  beneficial  interest  in  them,  devised  them  unto 

"^  vustees,  upon  trust  for  the  testator  R,  N, :  Held,  that  there  being  nothing  to  separate 

'^lie  legal  estate  and  equitable  interest,  the  equitable  interest  had  merged  in  the  legal 

^^stHte  in  the  testator,  and  could  not  be  devised  by  him  according  to  the  custom  of 

'^lie  manor :  Held,  that  his  widow  was  entitled  to  free  bench,  and  the  heir,  subject 

^ hereto,  to  the  inheritance,  but  they  taking  benefits  under  the  will,  were  bound  to 

^lect. 


V 
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V, 

Nicholson. 


and  out  of  the  monies,  the  produce  of  his  real  and  per- 
sonal estate,  to  pay  his  debts,  funeral  expenses,  and 
legacies,  and  to  invest  and  apply  the  surplus  in  payment 
of  portions  to  his  younger  sons  and  daughters,  and,  sub- 
ject thereto,  to  apply  it  to  the  maintenance  of  his  eldest 
son  until  he  attained  twenty-one,  and  then  to  transfer 
the  principal  to  him. 


The  testator  died,   leaving  Margaret  Nicholson  his 
widow,  two  sons  and  two  daughters. 


A  supplemental  bill  in  this  cause  set  forth  the  history 
of  the  copyholds  as  follows :  —  That  on  the  SOth  of  Afoy 
1780,  lands  in  the  manor  of  Houghton  in  the  county  of 
Durham  were  surrendered  to  Thomas  Simpson  a  grand- 
father of  the  testator,  his  heirs  and  sequels,  in  right 
according  to  the  custom  of  the  manor,  and  Thomas 
Simpson  was  thereupon  admitted  tenant  of  the  heredita- 
ments. A  defeazance  was  subscribed  that  the  heredita- 
ments were  so  surrendered  upon  such  trusts  as  T^mas 
Nicholson  the  elder,  who  had  purchased  the  same,  should 
limit,  devise,  declare,  and  appoint;  and  in  default 
thereof,  in  trust  for  Thomas  Nicholson  the  elder  and 
sequels  in  right. 

A  similar  surrender  of  another  property  in  the  same 
manor  to  Thomas  Simpson  in  trust  for  Thomas  Sicholson 
was  made  on  the  17th  of  November  1789.  Thomas 
Simpson  had  two  daughters ;  one  of  them,  EleanoTy  mar- 
ried Thomas  Nicholson  the  elder,  but  she  died  in  her 
father's  lifetime.  Thomas  Simpson  died  in  the  month  of 
August  1802,  leaving  Thomas  Nicholson  the  younger, 
Robert  Nicholson  the  testator,  and  two  others,  his  grand- 
children by  his  daughter  Eleanor,  and  also  leaving  a 
daughter  Elizabeth.  This  daughter  Elizabeth  and  Thomas 
Nicholson  the  younger  were,  of  course,  the  co-heirs  of 
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Tliomas  Simpson^  and  tliey  were  also  his  co-heirs  accord-        1830* 
ing  to  the  castom  of  the  manor  of  Houghton.     Thomas 
Nicholson  the  younger,  and  Elizabeth  Simpson  both  died,  V, 

leaving  the  testator  their  heir-at-law,  and  heir  according    ^'<^^"®^* 
to  the  castom ;  so  that  the  whole  legal  estate  of  the  copy^ 
hold  became  vested  in  the  testator  Robert  Nicholson. 

Thonias  Nicholson  the  elder,  by  his-  will  dated  14th 
January  1811,  gave  all  his  lands  in  Houghton^  &c.  and 
&I1  other  his  freehold  and  copyhold  messuages  and  here- 
ditaments xmXoJohn  Goodchild  and  Christopher  Bramwellf 
their  heirs  and  assigns,  to  the  intent,  that  Elizabeth  his 
se<x>nd  wife  might,  during  her  life,  in  case  she  shotild  so 
long  continue  unmarried,  have  and  take  an  annuity  of 
30O/.  out  of  the  said  hereditaments ;  and  in  the  event  of 
lier  second  marriage,  that  she  might  have  and  tate  an 
annuity  of  200/.;  and  subject  thereto  to  the  use  of  the 
'PlslntiS  Robert  Nicholson  the  elder,  his  heirs  and  assigns 
for  ever. 

Thomas  Nicholsoti  the  elder  died   on   the   26th    of 
^Jfanuary  1811. 

On  the  14th  oi  November  1782,  two  other  surrenders 
f  lands  in  the  manor  of  Easington  in  Durham  were  made 

Mary  Simpson  and  Thomas  Nicholson  the  elder ;  they 
ere  admitted  tenants,  with  a  defeazance  that  it  was  to 
uch  uses  as  Thomas  Simpson  should  by  will  appoint. 

Thomas  Nicholsoti  the  elder  survived  Mary  Simpson  ; 
upon  the  death  of  the  former,  he  left  Robert  Nichol" 
on   his  eldest  son  and  heir-at-law,  in  whom  the  legal 
rate  hi  the  last-mentioned  lands  became  vested. 


Thomas  Simpson  by  his  will  dated  the  24th  day  of 
February  1802^  after  giving  an  annuity  of  SO/,  a-year 
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to  his  servant  during  her  life,  and  several  pecuniary 
legacies,  gave  all  his  messuages,  hereditaments,  and 
real  estate  of  whatsoever  tenure  unto  Thomas  NichoUon 
the  elder  and  Quintin  Blackbumf  and  their  heirs,  upon 
trust,  in  the  event  which  happened,  for  his  grand- 
son Boberi  Nicholson  the  elder,  his  heirs  and  assigns 
for  ever;  and  the  testator  thereby  charged  in  the  first 
place  his  personal  estate,  and  in  the  next  place  his  real 
estate,  so  far  as  any  deficiency  should  happen,  with  the 
payment  of  all  his  just  debts,  legacies,  annuities,  and 
fimeral  expenses.  • 


Quintin  Blackburn  survived    Thomas  Nicholson    the 
elder. 

The  steward  of  the  manor  of  Hofighton  gave  a  certifi- 
cate as  follows :  — 


^*  I,  the  undersigned,  do  certify,  that  I  have  for  forty 
years  last  past  been,  and  now  am,  the  acting  deputy- 
steward  as  well  of  the  manor  of  Houghtony  as  of  the 
several  other  manors  of  and  belonging  to  the  see  of 
Durham  in  the  county  of  Durham^  and  am  well  ac- 
quainted with  the  customs  thereof  as  to  the  copyholds  in 
or  within,  or  held  of  the  said  several  manors,  such  cus- 
toms being  similar  in  all  and  each  of  the  same  manors: 
that  by  the  customs  of  the  said  manors  a  copyhold  tene- 
ment, that  is,  the  legal  estate,  being  vested  in  the  owner 
thereof,  was  not,  previous  to  the  act  of  55  G,  3.  r.  192. 
devisable  by  the  owner  or  tenant  so  seised  thereof  by 
his  will :  that  when  any  such  copyholder  died  seised, 
that  is,  of  the  legal  estate,  his  widow  is,  by  the  custom  of 
the  manor,  entitled  to  the  whole  tenement  for  her  life  in 
her  widow  tight  and  as  her  free  bench,  subject  to  which 
widow  right  and  free  bench,  the  copyhold  tenement 
descends  to  the  heir  as  at  the  common  law :   that  in 
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order  to  enable  the  copyholder  or  owner  so  seised  to 
devise  his  copyhold  by  will,  it  is  and  has  been  usual  for 
him  to  divest  himself  of  the  legal  estate  by  surrendering 
the  tenement,  or  otherwise  having  it  vested  in  a  trustee, 
(who  is  thereupon  admitted,  and  is  the  lord's  tenant,)  and 
bis  sequels  in  right,  with  a  memorandum  or  defeazance 
subscribed  to  the  surrender,  declaring  that  the  premises 
are  tliereby  so  surremlered  upon  such  trusts  as  the  sur- 
renderor, or  the  person  having  or  entitled  to  the  equita- 
ble or  beneficial  interest,  shall  by  will  appoint ;  and  in 
default  thereof,  in  trust  for  him,  his  heirs,  sequels  in 
right,  and  assigns.  But  it  is  understood  in  practice,  that 
without  any  particular  previous  surrender  being  passed 
for  such  purpose,  the  owner  of  the  same  equitable  estate, 
(the  legal  estate  being  vested  in  a  trustee,)  may  devise  by 
will  such  his  equitable  estate." 


1830. 


NicHOLsoir 
Nicholson. 


The  Master  found  to  the  elFect  of  this  certificate;  and 

that  without  any  particular  previous  surrender  for  the 

purpose,  the  owner  of  a  mere  equitable  estate  in  a  cppy- 

ilolcl  tenement,  the  legal  estate  being  vested  in  another 

may,  according  to  the  custom  of  the  manor, 

vise  by  will  such  equitable  estate. 


Xfae   steward  sent  a  similar  certificate  in  respect  of 
manor  of  Easifigtorif  and  the  Master  fognd  according 


The  Master  also  found,  that  the  premises  were  of 
'opyhold  tenure,  and  held  by  copy  of  court  roll. 


Robert  Nicholson  the  elder  died,  and  left  the  Defendant 
argaret  Nicholson  his  widow,  and  Robert  Nicholson  the 

ounger  his  heir-at-law,  and  customary  heir,  an  infant; 

nd  the  legal  estate  in  the  said  copyhold  hereditaments 
came  vested  in  him. 

Y   2 
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1880. 


NnOBOLSON 

Nicholson. 


Margaret  Nicholson  alleged,  that  she  was  entitled  to  her 
free  bench. 

Mr.  Bickersteth.  Upon  the  will  of  Eobert  Nicholson 
the  elder  two  questions  arise ;  first,  whether  the  copy- 
holds pass  by.  his  will  ?  if  they  did  not  pass,  the  widow 
would  be  entitled  to  her  free  bench  for  iife^  and  then  they 
will  go  to  the  eldest  son ;  and  if  they  did  not  pass, 
the  question  is,  whether  the  son  shall  not  be  put  to  his 
election  ? 


Thomas  Nicholson  being  entitled  to  the  equitable 
estate,  devised  it  to  trustees,  their  heirs  and  assigns,  to 
•the  intent  that  his  widow  should  receive  an  annuity  for 
her  life ;  she  is  now  living :  there  is,  therefore,  an  estate 
in  the  trustees  and  their  heirs  for  the  purpose  of  this 
annuity ;  and  so  long  as  that  annuity  subsists^  there  is  a 
separation  of  the  legal  and  equitable  estate.  • 

He  subjected  all  the  estates  to  the  payment  of  his 
debts,  which  constituted  a  charge  in  the  hands  of  the 
trustees.  The  copyhold  estates  did  pass  by.the  will  of^ 
Boberi  Nicholson^  and  if  they  did  not,  the  widow  and 
eldest  son  must  elect.  Those  copyhold  estates,,  with 
other  lands,  the  trustees  were  directed  to  sell :  theeldest 
son  cannot  participate  in  the  benefit  of  the  sales  unless 
he  elect  to  confirm  the  will.  The  testator  has  devised 
his  copyholds  generally ;  but  we  have  evidence  that  he 
did  intend  to  devise  these  particular  copyholds.  The 
general  expression  "  all  my  copyholds"  is  sufficient. 
Blunt  V.  Clitheroe  (a) ;  Strutt  v.  Finch,  before  Sir  J. 
Leach,  Vice-Chancellor  (i) ;  Oxenfbrth  v.  Cawkwell  (c) ; 
Weniworth  v.  Cox.  {d) 


(a)  10  F^.589. 

(c)  8  Sm.  ^  Stew.  SS8. 


{b)  2  Sim.  4*  Stew.  929. 
(d)  6  Mad.  565. 
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Mr.  Preston  for  the  heir  at  law  and  the  widow.  18S0. 

The  equitable  estate  must  be  extinguished  in  the     NicHouoir 

legal.     The  cases  are  collected  in  the  book  on  Merser^    ^,     •• 

...  NicaouoM^ 

327.     It  was  decided  in  the  case  of  Qoodrighty  Lessee  of 

Alston,  V.  Wells  and  Others  (a),  in  favour  of  the-  pensofi 

who  had  the  legal  estate.     I  must  admit  the  questioti  of 

election  arises,  Hewlet  v.  Wilks{p)\  but  I  do  not  admit 

it  as  to  all  the  testator^s  copyholds ;  and  I  must  take  leave 

to  sa}',  that  the  cases  cited  from  10  Ves.  and  elsewhere^ 

go  beyond  the  law.     I  do  not  meah  to  say,  that'if  the 

Court  sees  it  to  be  clear  that  copyhold  lands  not  sur^ 

rendered  were*  intended  to  pass  by  the  will,  this  Court 

has  not  power  to  give  effect  to  it. 

Mr.  Jacob  with  Mr.  Preston,  The  copyhold  in 
.Houghton  was  vested  in  the  testator ;  the  equitable 
estate  was  governed  by  the  will  of  Thomas  Nkholsoh  / 
Jlobert  Nicholson  was  entitled,  subject  to  the  annuity  given 
Idj  that  will:  and' it  has  been  made  a  question,  whether 
annuitant  and  the  trustees  had  a  legal  estate  inters 
?  But  we  contend  that  it  did  not  prevent  thfe 
"Union.  In  Wctde  v.  Pagett  (r).  Lord  Thurlow  held,'that 
'^^here  the  estates  unite  the  equitable  estate  must  merge 
m  n  the  l^al.  In  Philips  v.  Bridges  {d)  it  was  held,  that  a 
V3ierger  did  not  take  place ;  but  there  the  equitable  estate 
in  tail. 


With  respect  to  the  copyhold  in  the  manor  of  Easing-^ 

^on,  the  case  is  more  clear,  there  being  no  devise  to 

"trustees,  but  only  a  mere  charge  of  debts —  the  tes- 

*^ator    was   not   in   a    situation   to   devise.      The  next 

question  is,  whether  the  infant  heir  is  bound  to  elect  ? 


(a)  DougUa,  771.  (b)  Ambler,  450. 

(c)  1  Broum,364.  (d)  3  Vet,  1^6. 
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and  that  depends  upon  this,  whether  the  Court  finds 
an  intention  in  the  testator  that  the  copyholds  should 
pass  ?  I  cannot  dispute  that  he  did  so  intend  as  to  the 
copyholds  in  Houghton ;  but  as  to  the  estate  in  Easing^ 
ton^  there  is  no  means  of  collecting  the  intention,  and 
the  words  of  the  testator  are  otherwise  satisfied. 


The  grants  are  not  at  the  will  of  the  lord,  but  the 
Master  has  found  that  they  are  copyholds ;  and  so  they 
are  to  a  certain  extent,  but  they  are.  commonly  desig- 
nated customary  property, —  they  are  not  in  their  nature 
devisable^  The  customs  of  the  manor  did  not  admit  of" 
a  surrender  to  the  uses  of  a  will ;  but  the  mode  was  to 
surrender  the  estate  to  a  trustee,  who  subscribed  a  de- 
feazance  that  he  would  hold  to  the  use  of  the  will.  And 
the  Court  will  consider  the  question,  whether  the  ex- 
pression  ^^  all  copyholds"  can  extend  to  customary 
estates  not  devisable  ?  And  upon  the  same  principle  the 
Court  may  be  told,  that  the  words  ^^  all  my  copyholds  " 
apply  to  customary  estates  mentioned;  but  not  to  all, 
there  being  sufiicient  otherwise  to  answer  the  words 
of  the  will.  With  respect  to  the  widow,  she  must 
elect. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  it  is  a  good  devise  as  regards  the 
Houghton  estate;  but  with  respect  to  the  Easington 
lands  it  must  be  referred  to  the  Master  to  enquire, 
whether  it  will  be  for  the  interest  of  the  widow  and 
infant  to  elect. 


Declare,  that  the  Defendant  Robert  Nicholson^  the 
heir-at-law  of  Robei-t  Nicholson  the  testator,  was  trustee 
of  the  legal  estate  in  the  copyhold  estates  held  of  the 
manor  oi  Houghton  for  the  devisees  in  trust  under  the 
will  of  Robert  Nicholson  the  elder,  the  testator ;  and  that 
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the  equitable  interest  therein  was  vested  in  them  on  the 
trusts  of  the  will. 

That  the  copyhold  estates  held  of  the  manor  of 
Easington  did  not  pass  by  the  will  of  Robert  Nicholson^ 
and  that  Robert  Nicholson  the  heir-at-law  was  entitled 
thereto,  subject  to  the  free  bench  of  Margaret  Hamotidj 
late  Margaret  Nicholson^  the  widow  of  the  testator  Robert 
Nicholson. 


Wl 
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Nicholson. 


That  the  heir-at-law  and  widow  ought  to  elect;  and 
that  the  Master  inquire  and  report,  whether  it  will  be 
for  their  interest  to  elect  to  take  under  or  against  the 
will  of  Robert  Nicholson. 


The  Master  reported,  that  it  was  for  their  interest 
that  they  should  elect ;  and  that,  subject  to  the  debts  and 
charges  by  the  will  of  Robert  Nicholson  the  elder,  the 
heir-at-law  was  entitled  to  the  monies  which  had  arisen 
from  the  sale  of  the  real  and  personal  estate  on  his 
attaining  twenty-one. 

This  cause  came  on  as  a  short  cause,  when  the  coun- 
sel for  the  Widow  and  infant  heir  elected  to  take  under 
the  will  agreeably  to  the  Master's  report. 

Reg.  Lib.  B.  1829.  fol.  609. 
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fioLLB. 

nvrtday, 
January  28. 


ROBERT  LYNN,  and  ELIZABETH  his  Wife, 
WILLIAM  LYNN,  and  WILLIAM  BEWICK 
LYNN,  .  -  -  PlaintiflS; 


AND 


JOSEPH  ASHTON, 


Defendant. 


Settlement, 
Appomtment, 
Tcme  Covert, 

Stock  settled 
on  marriage 
to  the  separate 
use  of  the  in- 
tended  wife, 
and  afterwards 
as  she  shall 
appoint.    She 
assigned  her 
life-interest  to 
two  persons 
for  certain 
purposes,  and 
appointed  the 
capital  to  the 
same  pur- 
poses. 

Decreed, 
that  the  trus- 
tees transfer 
the  stock  ac- 
cordingly. 


Tl  Y  an  indenture  of  settlement  made  previously  to 
"^  tlie  marriage  of  the  Plaintiffs  Robert  Lynn  and 
Elizabeth  Lynn,  dated  28th  February  1797,  between  the 
PlaintiiF  Robert  Lynn^  of  the  first  part,  the  Plaintiff 
Elizabeth  Lynn^  (then  Elizabeth  Cannon^  spinster,)  of  the 
second  part,  and  the  Plaintiff  William  Lynn^  and  William 
Green,  of  the  third  part.  It  was  witnessed,  that  William 
Lynn  and  William  Green^  or  the  survivor  of  them,  or 
the  trustees  or  trustee  for  the  time  being,  in  their  or  his 
stead,  should  stand  possessed  of  a  sum  of  650/.  of  3  per 
cent,  consols  (which  had  been  previously  transferred  into 
the  names  of  William  Lynn  and  George  Green\  and  all 
the  dividends  and  interest  then  due,  or  to  become  due 
thereon,  and  all  money  to  be  received  on  account  of 
such  debts  and  sums  of  money  as  were  due  or  belonging 
to  Elizabeth  Lynn  prior  to  the  marriage,  (and  which 
debts  and  money  were  by  the  now  stating  indenture  as- 
signed by  Elizabeth  Lynn  to  William  Lynn  and  William 
Greeny  their  executors,  administrators,  and  assigns,}  after 
the  solemnization  of  the  intended  marriage,  upon  trust 
for  the  sole  and  separate  use  of  Elizabeth  Lynn,  her  exe- 
cutors, administrators  and  assigns,  notwithstanding  her 
coverture,  and  that  the  trustees  should  permit  Elizabeth 
Lynn  to  receive  all  the  said  trust  monies,  and  the  divi<* 
dends,  interest,  savings,  and  accumulations  thereof^  ibr 
and  during  her  natural  life,  for  her  own  use,  and  notwith- 


BEFORE  THE  MASTER  OF  THE  ROLLS. 

statidingher  then  intended  coverture,  and  after  her  death, 
upon  trust  Tor  such  uses,  ends,  intents,  and  purposes,  as 
Elitabeth  Lynn  should,  notwithstanding  her  then  in- 
tended coverture,  by  any  deed  or  writing  to  be  by  her 
duly  executed,  order,,  give,  declare,  direct,  or  appoint, 
and  in  case  of  no  such  order,  gift,  direction,  declara- 
tion, or  appointment,  for  her  children,  and  in  default  of 
chiMren,  for  her  next  of  kin. 


Various  sums  of  money  were  from  time  to  time  re* 
ceived  by  the  trustees  for  the  time  being,  on  account  of 
the  debts  and  sums  of  money  assigned  by  or  comprised 
in  the  settlement ;  and  the  650/.  3  per  cent  consols  was, 
by  the  investment  of  the  said  debts  and  sums  of  money, 
increased  to  the  sum  of  1400/. 

The  Defendant  Ashton  was  afterwards  appointed  trus- 
tee instead  of  Grecn^  and  the  1 400/.  was  transferred  into 
the  names  of  him  and  the  Plaintiff,  William  Lynn. 


By  an  indenture  dated  2Sd  June  \  827,  between  Robert 
Lynn  and  Elizabeth  his  wife,  of  the  one  part,  and 
William  Lynn  and  William  Bewick  Lynn,  of  the  other 
part,  after  reciting  as  before  slated,  and  that  the  Plaintiff 
Elizabeth  Lynn  was  desirous  (with  the  privity  oi  Robert 
lAfnn)f  of  assigning  her  life^nterest  in  the  dividends  of 
the  1400/.  3  per  cent,  consols  to  William  Lytin  and 
W.  B.  Lynn^  their  executors,  administrators,  and  assigns, 
and  also  of  appointing  the  principal  thereof,  after  her 
death,  unto  the  last-mentiotied  Plaintiffs,  their  exe- 
cutors, administrators,  and  assigns,  to  the  intent,  that  they 
might  cause  the  1400/.  3  per  cent,  consols  to  be  trans- 
ferred into  their  names,  and  that  they  might  afterwards 
transfer  the  sum  of  1200/.,  part  of  the  same,  in  the  manner 
neces^ry  for  obtaining  in  lieu  thereof  a  government 
annuity  for  the  lives  of  the  Plaintiffs  Robert  and  Elizabeth 
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bis  wife)  and  the  life  of  the  survivor,  and  might  retain 
the  residue  of  the  1400/.  stock  for  the  purposes  therein 
after  mentioned  ;  it  was  witnessed,  that  Elizabeth  Lffnn^ 
for  the  nominal  consideration  therein  mentioned,  bar- 
gained, sold,  assigned,  transferred,  and  set  over,  all  her 
life^interest  in  the  sum  of  1400/.,  3  per  cent,  consols,  to 
fViUiam  Lynn  and  W.B.  Lynn^  their  executors,  adminis- 
trators, and  assigns,  to  hold  unto  the  last-mentioned 
Plaintiffs,  their  executors,  administrators,  and  assigns ; 
and  it  was  further  witnessed,  ihat  for  the  nominal  con- 
sideration therein  mentioned,  the  Plaintiff  Elizabeth 
Lynn^  with  the  privity  and  approbation  of  the  Plaintiff 
Robert  Ijynn^  did  by  that  deed  or  writing,  by  her  duly 
executed,  order,  give,,  declare,  direct,  and  appoint  that 
the  1400/.  3  percent,  consols  should,  after  the  death  of 
Elizabeth  Lynn,  go  and  belong  to  William  Lynn  and 
fVilliam  B.  Lynn,  their  executors,  adntaistrators,  and 
assigns;  and  it  was  thereby  agreed  atid  declared  be- 
tween them,  and  by  the  parties  thereto,  that  fVilliam 
Lynn  and  W.  B.  Lynn,  and  the  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  should, 
with  all  convenient  speed  after  the  execution  thereof 
procure  the  sum  of  1400/.  3  per  cent,  consols  to  be 
transferred  into  the  names  of  William  Lynn  and  W.  B. 
Lynn,  or  the  survivor  of  them,  or  the  executors  or  ad- 
ministrators of  such  survivor,  for  the  purpose  of  obtaining, 
with  all  convenient  speed,  with  1200/.,  part  of  the  1400/. 
stock,  such  government  anmiity  as  aforesaid,  and  upon 
trust  as  to  the  200/.  residue  of  the  1400/.  stock,  to  or 
for  the  use  or  benefit  of  Robert  Lynn  and  Elizabeth  his 
wife,  in  the  manner  therein  particularly  mentioned. 


The  bill  stated  the  preceding  facts,  and  that  the 
Defendant,  the  trustee,  refused  to  join  in  transferring 
the  1400/.  3  per  cent  consols;  and  prayed,  that  he 
might  be  compelled  to  join  the  Plaintiff  William  Lgnn 
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in  transferring  the  said  sum  of  1400/.  3  percent,  consols 
into  the  names  of  William  Lynn  and  WilliamBeaoick  Lynn^ 
npon  the  trusts  thereof  declared  in  and  by  the  indenture 
ofthe23d  J»n^  1827. 


Mr.  Pemberton  and  Mr.  Purvis^  for  the  Plaintiffs. 

Mr.  Jamesj  for  the  Defendant. 

The  Master  of  the  Rolls.  This  assignment  defeats 
the  intention,  and  gives  an  interest  totally  inconsistent 
with  tlie  intention:  there  certainly  is  no  other  person 
who  has  an  interest.  The  trustees  acquire  by  her  assign- 
ment the  life-estate,  and  by  the  appokitment  the  re- 
mainder over;  there  is  no  breach  of  trust. 


Decreed  as  prayed,  and  the  costs  to  be  paid  out  of 
the  fund. 

Reg.  Lib.  B.  1829.  fol.  567* 
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BETWEEN 

Westminster  GEORGE  PRITCHARD, 
Hall. 


Plaintiff; 


January  8S,  AND 

CARTER  DRAPER  and  SirTHOMAS  MARYON 
WILSON,  Bart.,  •  -  Defendants. 


Pariner^ip. 

Debts  due  to  a 
dtMsolved 
partnenhip, 

CotU, 

Payment  by  a 
client  to  one 
of  twopart- 
nen,  after  the 
partnership 
flu  been  ais- 
Mlved,  18  a 
good  payment. 
If  the  debtor 
permits  one  of 
such  partners 
to  receive  mo- 
nies in  the 
confidence 
that  those 
monies  will 
be  a  satisfac^ 
tion  of  the 
partnership 
debt,  the 
retmner  of 
those  monies 
is  equivalent 
to  an  actual 
payment. 


rilHE  Plaintiff  and  the  Defendant  Draper  were  co- 
partners  in  the  business  of  attorneys  and  solicitors, 
and  the  Defendant  IVilsou  was  one  of  their  clients. 


The  partnership  was  dissolved  in  October  1817*  This 
bill  was  filed  by  the  Plaintiff,  to  have  an  account  of  what 
what  was  due  from  the  Defendant  Wilson  to  the  co- 
partnership; but  before  the  Defendant  Wilson  had  put 
in  an  answer  be  died,  —  the  suit  was  then  revived  against 
his  executors.  The  cause  came  on  to  be  heard  on  the 
16tli  Julj/  1827,  before  Lord  Gtffbrdy  Master  of  the 
Rolls,  when  his  Honour  decreed  that  it  b€f  referred  to 
the  Master  in  rotation  to  tax  the  bill  of  fees,  charges, 
and  disbursements  of  George  Pritchard  and  Carter 
Draper;  and  that  the  Master  should  take  an  account 
of  what,  if  any  thing,  was  due  and  owing  from  the  estate 
of  Sir  Thomas  Maryon  Wilson  deceased,  in  respect  of 
the  said  bill  of  fees,  charges,  and  disbursements;  and 
the  Master  was  to  be  at  liberty  to  state  any  special  cir* 
cumstances  that  might  arise  at  the  request  of  either  party. 

The  Master  by  his  report,  dated  llth  November  1828, 
reported  that  he  had  taxed  the  bill  of  fees,  charges,  and 
disbursements  of  George  Pritchard  and  Carter  Draper^ 
at  the  sum  of  768/.  155.  8^.  And  for  the  purpose  of 
taking  the  account  of  what,  if  any  thing,  was  due  and 
owing  from  the  estate  of  Sir  Thomas  Maryon  Wihom^  iie 
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had  caused  the  Defendant  Draper  to  be  examined  on 
interrogatories ;  and  he  found  by  a  claim  laid  before 
him  on  behalf  of  the  Defendants,  which  had  been  duly 
vouched  by  the  production  of  proper  vouchers. before 
him,  that  Sir  Thomas  Maryon  JVtIson  paid  to  the  De« 
fendant  Draper,  on  account  of  the  said  bill  of  fees, 
charges,  and  disbursements,  several  sums  of  money, 
amounting  together  to  the  sum  of  326/.  95 ,  which  being 
deducted  from  the  sum  of  766/.  I5s.  Sd.y  the  same  was 
reduced  to  the  sum  of  442/.  6s.  Sd,y  which  he  found  to 
be  due  and  owing  from  the  estate  of  Wikon,  in  respect 
of  the  said  bill. 
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But  being  at  liberty  to  state  special  circumstances,  at 
the  request  of  either  party,  he  submitted  to  the  Court, 
at  the  request  of  the  Defendants,  the  executors  of  fVilsotiy 
%he  following  circumstances :  — 

In  and  previous  to  the  year  1814  the  Defendant 
Draper  was  the  solicitor  of  Sir  Thomas  Maryon  Wilson. 
In  that  year  the  Plaintiff  and  the  Defendant  Draper 
entered  into  co-partnership  as  solicitors,  and  continued 
in  such  copartnership  until  October  18179  when  the  same 
wasdissolved.-  During  the  continuance  of  the  co-part- 
nership. Sir  Thomas  Maryon  Wilson  employed  the  Plain- 
tiff and  .the  Defendant  Draper  as  his  solicitors;  and  Sir 
Thomas- Maryon  Wilson  was  aware  of  the  dissolution 
shortly  after  the  time  thereof.  On  the  25th  o(  July  1818, 
a  joint  bill  of  costs  was  delivered  by  Draper  to  Sir 
Thomas  Maryon  Wilson,  the  amount  of  which  bill  was 
867/.  Rs.  5d,j  including  a  sum  of  67/.  lis.  5d.  as  the 
balieince  of  a  former  bill  of  the  copartnership;  and  the 
bill  was  accompanied  by  a  letter,  dated  25th  Jtdy  1818, 
as  fidlows :  — 


"  Dear  Sir, — At  length  I  am  -enabled  to  send  you 
my  accounts,  which  are  three  in  number :  the  first  is 
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due  to  Priichard  and  Draper^  of  867/.  5s.  5^.,  from  which, 
I  believe,  there  have  been  received  the  several  sums  of 
50/.,  26/.  9s.y  28/.,  and  SOO/.  Tiie  second  is  also  due 
to  Pritchard  and  Draper,  and  is  the  separate  account  of 
the  parish  of  Fietching.  The  third  account  is  owing  to 
Draper  and  Bird,  wherein  I  have  given  you  credit  for 
the  money  received  from  Fumess  for  rent.  At  the 
bottom  of  the  first  bill  I  have  not  put  the  receipts,  on 
account,  lest  by  any  means  I  have  made  a  mistake;  bat 
I  am  not  conscious  of  having  so  done. 

"  I  remain,  dear  sir, 

"  Most  respectfully  yours, 

"  Carter  Draper. 
**  Sir  Thomas  Maryon  WiUon^  Bart." 


In  a  letter  by  the  Plaintiff  to  the  Defendant  Draper^ 
bearing  date  27th  Octoljer  1818,  the  Plaintiff  uses  the 
following  expression  :  "  Will  Sir  T.  Id.  JV.  soon  settle?* 
And  it  was  admitted  that  Sir  Thomas  Maryon  Wilson 
was  the  person  alluded  to  by  the  letters  Sir  Z*.  Af.  fV^; 
and  that  the  Plaintiff  George  Pritchard  knew  and  was 
well  aware  that  Sir  Thomas  Maryon  Wilsoti  continued  to 
employ  the  Defendant  Draper  as  his  solicitor  after  the 
dissolution  of  partnership.  On  the  17th  day  of  February 
1821,  the  Plaintiff  gave  a  notice  to  the  solicitor  for  Sir 
Thomas  Maryon  Wilson  not  to  pay  Draper  the  balance 
of  any  bill  or  bills  delivered  in  by  him  as  due  from  Sir 
Thomas  Maiyon  Wilson  to  the  late  firm  of  Messrs 
Pritchard  and  Draper.  On  the  22d  of  February  1821 
the  Plaintiff  and  the  Defendant  Draper  signed  an  agree- 
ment, by  whidli  the  Delendunt  Draper  agreed  to  give 
the  Plaintiff  his  bond  for  securing  750/.  payable  hj 
instalments;  and  to  assign  to  the  Plaintiff  the  debts  con- 
tracted during  the  partnership,  and  which  then  remained 
outstanding  and  due  to  the  said  firm  of  ^^  Pritchard  and 
Draper/'  and  the  Defendant  Draper  undertook  wilhia 
one  month  to  supply  the  Plaintiff  with  a  list  of  the  debts 
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then  still  remaining  outstanding  and  unpaid  to  the  said  1830. 

co-partnership  firm  of  "  Pritchard  and  Draper  "  but  it  p      ^ 

did  not  appear  before  the  Master  that  such  list  had  been  _  v. 
supplied. 

On  the  22d  o(  February  IS21  the  Plaintiff  delivered 
a  copy  of  such  agreement  to  the  solicitors  for  Sir  Thomas 
Marym  Wihon :  and  the  PaintifT,  on  the  28th  of  Fe^ 
hruary  1821,  wrote  and  sent  the  letter  to  Sir  Thomas 
Maryofi  Wilson  in  the  bill  mentioned  explanatory  of 
such  notice:  that  after  the  dissolution  of  co-partner- 
ship the  Defendant  Draper  continued  to  act  as  solicitor 
and  receiver  of  rents  of  estates  of  Sir  Thomas  Matyon 
fVilson,  and  continued  so  to  act  until  September  1820: 
that  on  the  22d  of  February  1821,  Sir  Thomas  Maryon 
Wilson  filed  his  bill  in  this  Court  against  Draper  as  his 
late  attorney  and  solicitor,  and  agent  and  receiver,  for  an 
account;  and  that  the  Defendants,  William  Noltidge 
and  Richard  Blacky  with  John  Stride  now  deceased,  as 
executors  of  Sir  Thomas  Maryon  Wilson^  filed  a  bill  of 
revivor  of  such  suit  against  the  Defendant  Draper^  and 
such  suit  was  still  pending. 

That  the  Plaintiff  had  examined  the  Defendant  Draper 
as  a  party  in  this  cause  upon  interrogatories ;  and  he 
found  by  his  examination  put  in  thereto  that  the  De- 
fendant Draper  stated  that  he  did  not,  since  the  dissolu- 
tion of  the  partnership,  settle  and  adjust  any  account 
with  Sir  Thomas  Maryon  Wilson  deceased,  nor  did  Sir 
Thomas  Maryon  Wilson  ever  adjust  or  agree  with  the 
eauiminant  upon  any  account  or  accounts  in  which  credit 
or  credits  was  or  were  given  to  him  for  any  sums  of 
money  as  having  been  paid  to  the  examinant  expressly 
for  or  on  account  of  any  bill  of  costs,  or  for  monies 
retained  by  the  examinant  expressly  for  or  on  account,  or 
in  satts&ction,  or  part  satisfaction,  of  any  bill  of  costs ; 
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nor  did  Sir  Thomas  Maryon  Wilson^  to  the  knowledge 
and  belief  of  the  examinant,  ever  debit  the  examinant 
witli  any  sum  or  sums  of  moaey  expre^Iy  on  account  of 
any  bill  of  costs.  And  the  examinant  stated  that  Sir 
Thomas  Maryon  Wilson  did  not  ever  in  writing,  or  in  any 
account  in  writing,  expressly  allow  to  the  examinant  any 
sum  or  sums  of  money  expressly  in  payment  and  satis- 
faction, or  in  part  payment  or  satisfaction,  of  any  account; 
and  (he  examinant  stated  that  his  accounts  with  Sir 
Thomas  Maryon  Wilson  had  not  been  settled. 


And  the  Defendants,  the  executors,  had  also  examined 
the  Defendant  Draper  as  a  party  in  this  cause  upon  in* 
terrogatories ;  and  by  his  examination  he  stated  that  he 
did  receive  from,  and  was  paid  by.  Sir  Thomas  Maryon 
Wilson^  Baronet,  deceased,  in  manner  thereinafter  men- 
tioned,  the  whole  amount  of  the  bill  of  costs  of  the  late 
partnership  between  the  examinant  and  the  Plaintiff 
due  from  Sir  Thomas  Maryon  Wilson  at  the  time  of  the 
dissolution  of  the  partnership.  And  the  examinant 
stated  that  the  bill  of  costs  was  paid,  or  he  received  the 
amount  thereof  at  various  times  and  by  various  sums  of 
money,  some  of  which  sums  were  paid  to  the  examinant 
by  Sir  Thomas  Majyon  Wilson^  and  others  of  them  by 
monies  retained  by  the  examinant  by  the  direction,  or 
with  the  permission,  of  Sir  Thomas  Maryon  Wilson^  out 
of  monies  belonging  to  him  which  had  been  received  by 
the  examinant :  and  the  examinant  stated  that,  to  the 
best  of  his  recollection  and  belief,  there  was  not  any 
person  present  when  such  monies,  or  any  of  them,  were 
paid  to  the  examinant,  or  when  Sir  Thomas  Maryon 
Wilson  directed  or  permitted  the  examinant  to  retain 
such  monies  as  the  examinant  did  retain:  and  the 
examinant  stated,  that  he  had  in  the  schedule  to  his  exa- 
mination underwritten  set  forth  a  true  statement  or 
account,  to  the  best  of  bis  belief^  of  the  monies  which 
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the  examinant  so  received  from  Sir   Thomas  Maryon 
Wilson  or  retained ;  but  he  did  not  recollect  or  believe, 
that  sach  monies,  or  any  part  of  them,  were  retained  by 
the  examinant  expressly  on  account  of  such  bill  of  costs ; 
for  when  he  had  money  in  his  hands,  Sir  Thomas  Md" 
tyon  fVilson  told  the  examinant  to  retain  what  he  wanted, 
as  money  would  be  of  service  to  him  (the  examinant); 
and  the  examinant  stated,  that  he  accordingly  retained 
the  monies  in  the  said  schedule  mentioned.   That  to  the 
best  of  his  belief  there  was  not  any  money  due  from  the 
estate  of  Sir  Thomas  Maryon  Wilson  deceased,  on  account 
of  the  bill  of  cbsts  of  the  late  partnership :   and  the 
examinant  stated,  that  the  said  bill  of  costs  was,  in  fiict, 
paid  and  settled  on  the  10th  oi  September  1820,  when  the 
snm  of  S82/.  17^.  5d.  was  retained  by  the  examinant: 
and  the  examinant  stated,   that  he  did  not  recollect  that 
toy  thing  particular  passed  on  the  occasion  ;  but  it  was 
of  course  understood  by  him,  and  he  believed  by  Sir 
Thomas  Maryon  Wilson  also,  that  credit  was  to  be  given 
by  the   examinant   in   his  accounts   with   Sir  Thomas 
Maryofi  Wilson  for  the  sums  so  paid  to  and  retained 
by  the  examinant,  when  the  account  should  at  a  future 
time  be  settled  between  the  examinant  and  Sir  Thomas 
Maryon  Wilson ;  and  for  that  reason  also,  the  examinant 
stated  that  he  did  not  make  or  give,  or  was  not  required 
to  make  or  give,  any  receipts  or  receipt  for  the  monies 
which  were  so  paid  to,  or  retained  by,  the  examinant  as 
aforesaid. 


1880. 


The  cause  now  came  on  to  be  heard  upon  further 
directions- 
Mr.  Treslooe^  and  Mr.  Oliver  Anderdon,  for  the 
PlaintifT.  The  Master  has  found  that  there  is  a  debt  of 
4412/.  due  to  the  firm,  and  the  Master's  finding  was 
oorrect.    There  is  no  pretence  for  saying  that  there  was 
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1880.  ever  u  payment  of  the  partnership  debt  to  one  of  the 

p    ^  partners.     Draper  had  no  authority  to  apply  the  monej 

V.  received  by  him  in  his  private  character  in  discharge  of 

**•  the  partnership  debt ;  and  if  Wilson  had  brought  an 


tion  against  Draper  as  his  receiver,  the  latter  could  not 
have  insisted  upon  such  an  application,  or  have  pleaded 
the  partnership  debt  by  way  of  set-ofil  Todd  v.  Reed  (a) 
will  illustrate  this  view.  In  the  case  of  Jeffs  r.  Wood{b)T 
the  then  Master  of  the  Rolls  held  that  stoppage  was  no 
payment  at  law,  nor  was  it  of  itself  payment  in  equity. 

Mr.  PembertoHf  for  the  executors  of  Sir  TTun/uu  Wilsotu 
The  question  is,  whether,  upon  the  evidence  found  by  the 
Master,  he  ought  not  to  have  reported  that  the  debt  was 
satisfied  ?    With  respect  to  the  evidence  of  Draper  — 

Mr.  0.  Anderdon*  He  is  not  examined  as  a  witness, 
but  as  a  party. 

Mr.  Pemberton.  Tlie  accounts  remained  in  the  pos* 
session  of  Mr.  Drapa\  for  him  to  wind  them  up.  Mr* 
Pritchard  did  very  little  towards  them.  Mr.  P.  asks,  in  a 
letter  twelve  months  afterwards,  Will  Sir  Thonias  Wilson 
settle  the  account?  Mr.  Draper  had  been  employed  by 
Sir  Thomas  Wilson  before  the  partnership,  and  continued 
to  be  so  employed  during  the  partnership.  Had  not 
Sir  Thomas  Wilson  a  right  to  treat  Mr.  Draper  as  be- 
fore? Mr.  Draper  goes  on  receiving  Sir  Thomas  WilsorCs 
rents,  and  that  Mr.  Pr/Vc^arc^  considered  that  Sir  Thomas 
Wilson  had  a  right  to  pay  Draper  is  to  be  concluded 
by  that.  Mr.  Pritchard  actually  gave  Sir  Thomas^  in 
1821,  notice  not  to  pay  Draper.  Up  to  that  time  these 
payments  to  him  were  not  disputed;  but  now  finding 
Draper  io  be  insolvent,  he  attempts  to  get  all  the  partner* 
ship  bills  from  Sir  Thomas  Wilson :  the  whole  question 
between  these  parties  might  have  been  tried  at  law. 

(fl)  4  P.  4-  yf.  210.  {b)  2  P.  W.  129, 
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Mr.  Cooper  (also  for  the  executorsy  having  handed  in 
a  reodf^t  dated  on  the  7th  October  18 1?,)  the  partnership 
was  dissolved  on  the  17th  Odcbert  and  that  document 
shews  that  300/.  was  received  during  the  partnership :  it 
is  signed  "For/Vt^anland  Sd^  C.  Draperr  The  Court 
can  never  come  to  a  conclusion  that  this  money  must  be 
again  paid.  In  1821  Draper  assigned  to  PriUhard  the 
ontsUmding  debts ;  and  it  was  agf^ed  that  a  list  of  them 
should  be  made  out,  but  it  never  was  made  out :  how- 
ever,  there  is  no  doubt  that  if  a  payment  is  made  to  one 
of  two  partners}  after  notice  from  the  other  not  to  do  so^ 
that  would  be  a  payment  in  the  parties'  own  wrong. 
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The  Master  of  the  Rolls.  Pritckard  had  a  demand 
upoo  his  partner^  and  that  demand  is  satisfied  by  an 
assignment  of  debts,  and  a  bond  for  750iL,  and  to  know 
that  that  would  have  been  satisfaction  of  his  demand 
upon  his  partner,  he  must  have  calculated  what  was  dae 
to  him:  it  is  impossible  that  that  sum  of  750/.  could 
have  been  secured  without  reference  to  what  was  due. 


Mr.  Cooper  continued :  — 

Before  the  Master  I  cited  authorities  that  paymeut  ,to 
one  of  two  partners  was  a  good  payment,  and  I  pfoved 
that  all  the  demand  had  been  paid  before  the  notice  of 
1821,  and  that  two  payments  had  been  made  during 
the  partnership ;  but  the  Master  has  reported  against  us. 
From  the  examination  of  Mr.  Draper  it  appears  tliat  the 
debt  was  satisfied  in  1820. 


Mr.  T^ed&oej  in  reply. 

The  bill  alleges  that  Draper  refused  to  join  in  an 
action  at  law,  and  that  is  proved :  at  law  we  must  have 
been  nonsuited.  The  receipt  for  300/.  was  given  on  tlie 
7th  October  1817}  but  the  Defendant  Wilum  does  not 
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1880.        pretend  to  have  receipts  for  the  other  sums.    In  October 
PaiTCHABD     ^  ^ '  ^  Pritchard  says  to  Draper^  "  Will  Sir  Thomas  fViban 
V.  soon  settle  ?**   It  was  very  proper  to  apply  to  him,  be 

having  been  concerned  for  Sir  TAomas  Wilson;  bat  the 
question  remains,  whether  payments  have  been  made. 
Draper  in  his  examination,  says  that  he  never  received 
any  monies  specifically  in  payment  of  the  partnership 
bills,  but  he  received  rents.  To  this  hour  we  do  not 
know  the  state  of  the  account;  and  on  our  notice  to  Sir 
T/tomas  Wilson  he  immediately  filed  a  bill  against 
Draper  for  an  account. 

The  Master  of  the  Rolls.  If  the  case  made  by  the 
bill  had  been  established  by  the  Master's  report,  there 
could  have  been  no  doubt  that  the  finding  of  the  Master 
would  have  been  perfectly  consistent  with  the  law  upon 
such  cases ;  but  it  so  happens  that  the  case  made  by  the 
Master's  report  is  totally  different  from  the  case  made 
upon  the  bill.  In  the  bill  it  is  stated,  that  after  the 
dissolution  of  the  partnership,  and  after  an  assignment 
by  Draper  to  his  partner  Pritchard  of  all  the  partner-' 
ship  debts,  and  after  notice  to  Sir  Thomas  Wilson  of 
that  assignment,  he  Sir  Thomas  Wilsoti  paid  to  Draper 
the  partnership  debt*  Now  it  appears  that  the  payment 
insisted  on  upon  the  part  of  Sir  Thomas  Wilson^  or 
rather  upon  the  part  of  his  executor,  he  being  dead, 
was  a  payment  due  after  the  dissolution  of  the  partner- 
ship, but  prior  to  the  assignment  made  by  Draper  to 
Pritchard^  and  prior,  consequently,  to  any  notice  of  that 
assignment  given  to  Sir  Thomas  Wilswi,  It  is  perfecdy 
clear,  after  a  dissolution  of  partnership,  unless  there  be 
notice  to  the  debtors  of  the  partnership  that  partnership 
debts  are  to  be  paid  to  a  particular  partner,  payment  by 
a  debtor  to  any  one  partner  is  a  good  satisfaction  of  the 
partnership  debt.  If  the  debtor  in  the  place  of  payment 
permits  one  of  the  partners -— gives  him  authority  to 
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receive  monies  which  are  due  to  him,  the  debtor,  in  the 
confidence  that  those  monies  when  received  will  (like 
payment  by  the  debtor)  be  a  satisfaction  of  the  partner- 
ship debt,  there  can  be  no  doubt  that  a  retainer  of  those 
monies  by  a  partner  receiving  them  is  equivalent  to 
actual  payment  by  the  debtor  to  the  partnership.  It 
must-  be  assumed  here,  that  Sir  Thomas  Wilson  gave 
authority  to  Draper  to  receive  monies  due  to  him,  in 
the  confidence  that  those  monies,  when  received,  were 
to  be  considered  as  payments  of  the  partnership  debt« 
I  am  of  opinion,  therefore,  that  the  Master  has  mis- 
taken the  law,  that  his  report  is  incorrect,  and  cannot 
be  sustained. 

Bill  dismissed  with  costs  up  to  the  hearing,  but 
no  subsequent  costs. 

Reg.  Lib.  B.  1829.  fol.  1269. 


1830. 


Pbitcbaio 

V, 
DftAFEB. 


HODDER  V.  RUFFIN. 

TTNDER  a  decree  for  sale  in  this  cause  in  1806,  Mr. 
^    John  Simmonsy  in  1808,  purchased  lot  36.  at  the 
sum  of  1020/.  on  behalf  of  a  Mr.  Thomas  Milton.  Two 
-^f  the  Plaintiffs  employed  George  Hiffey  to  open  the 
biddings  at  1200/.,  which  he  did,  and  the  Couit  ordered 
im  to  pay  300/*  into  court  by  way  of  deposit,  which 
as  accordingly  done.     At  the  next  sale  no  person 
beyond  the  1200/.      On  the  31st  of  December 
^808  Bichard  Martin^  one  of  those  two  Plaintiffs,  agreed 
'"'with  WiViam  Alston  that  the  latter  should  be  considered 
e  purchaser,  and  he  acordingly  repaid  them  the  300/* 
ubsequently  Alston  verbally  agreed  with  William  HiUs 
the  latter  should  take  the  purchase  off  his  hands, 
n  June  1813  Messrs.  C ,    the  Plaintiff's  soli- 
ctors, wrote  Alston  to  remit  them  the  remaining  9bOLf 
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Hall. 
January  29. 

Vendor  and 
Purchaser. 

A  purchaser 
in  this  court 
having  resold 
with  a  profit 
before  nis  pur« 
chase  was  con* 
firmed,  the 
person  to 
whom  he  has 
sold  is  to  be 
considered  at 
a  substituted 
purchaser,  and 
must  pay  the 
additional 
purchase 
money  into 
Court  for  the 
benefit  of  the 
parties  to  the 
suit 
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that  they  might  pay  it  into  court ;  and  he  having  conn 
municated  it  to  Hillsj  the  latter  remitted  the  900/.  to 

th^  Messrs.  C .     In  181S»  HiUs  paid  to  jikion 

the  sum  of  600/.,  of  which  300/.  was  the  deposit,  and  the 
remaining  800/.  for  interest  thereon  and  as  a  profit*  (a) 

Messrs.  C— did  not  pay  the  900/.  into  court;  but 

on  the  2d  of  May  1818  obtained  the  Master's  report^ 
which  found  that  Hiffey  made  the  advance  as  agent  to 
William  Alston.     By  a  subsequent  report,  the  Master 

found  that  the  Messrs.  C received  the  900/.  in 

part  performance  of  the  contract  of  purchase  of  the  said 
William  Alston^  and  at  his  request  and  by  his  direction, 
and  for  the  purpose  of  being  paid  into  court  by  them  as 
solicitors  to  the  Plaintiffs ;  and  that  they  had  not  then 
been  in  any  manner  employed  by  the  said  William  HUls 
as  his  attorney  and  solicitor,  or  otherwise. 

Mrs.  Burdeltf  the  purchaser  of  another  lot,  claimed  a 
right  of  passage,  and  brought  an  action,  wherein  the 
damages  and  costs  amounted  to  110/.,  which  was  pmd 

by  the  Messrs.  C .    The  balance  due  to  HiUs  on 

the  900/.  sent  to  C had  been  paid  to  him. 

The  Master  found,  that  the  900/.  would  have  pur- 
chased 1590/.  3  per  cent.  Bank  annuities,  and  that  the 
dividends  thereon  amounted  to  725/.,  both  which  sums 

the  Court  ordered  Messrs.  C to  pay,    but  they   - 

had  gone  out  of  the  jurisdiction  of  the  Court.  The  ^ 
Master  found  an  admission  by  William  Hills  that  the  m 

Messrs.  C had  repaid   him   the  900i.  and  in — 

terest.  The  petition  prayed,  that  Alston  or  HHls:m 
might  be  declared  the  purchaser;  and  that  they,  orra 
one  of  them,  might  transfer  to  the  Accountant-CreneraK 
1590/.  3  per  cent,  stock,  and  pay  into  the  Bank  725/L? 


{a)  So  that  Hill  bad  to  pay  1 500/.  altogether  for  the  purchat^:^ 
being  800/.  more  than  the  price  offered  at  the  sale  by  the  Court. 
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cash  for  dividends  down  to  July  1828,  and  all  sub* 
sequent  dividends* 

Mr.  Tbmey  and  Mr.  Wray^  for  the  petitioners. 


843 


183a 


Mr.  Ching^  for  Hilh. 

Mr.  Kinderdey^  for  the  purchaser. 


The  Master  of  the  Rolls. 

In  this  case  the  order  was  not  even  confirmed  when 
the  300/.  profit  of  the  re-sale  was  made.     The  Court 
never  confirms  an  order  where  the  purchaser  has  made 
a  profit,  unless  he  bring  the  profit  he  has  made  into 
Court     I  can  only  look  at  Hills  and  Alston^  the  one  as 
a  purchaser,  the  other  as  a  substituted  purchaser ;  but 
neither  of  them  have  been  confirmed  by  the  Court.     I 
cannot  allow  HiUs  to  say  tliat  he  was  not  considered  a 
substituted  purchaser,  although  he  was  never  confirmed. 
HiUs  underhand  deals  with  Alston ;  he  pays  Alston  what 
he  ought  to  have  paid  into  Court;  and  Hills^  instead  of 
desiring  to  be  substituted  in  the  first  place,  filed  a  bill 
against  Alston.     If  a  man  makes  a  contract  before  the 
party  of  whom  he  purchases  has  had  his  purchase  con- 
firmed, he  becomes  a  purchaser  under  the  Court.    This 
suit  has  not  been  conducted  regularly  :  it  is  a   most 
shameful  case ;  and,  in  consequence  of  this  very  case,  an 
order  of  Court  has  been  made  that  the  solicitor  for  the 
Pluntifi^  should  not  be  solicitor  for  the  purchaser.     The 
commissioners  recommended  that  order  upon  this  very 
case.     Mr.  Alston  enters  into  an  agreement  to  transfer 
liis  contract  before  he  had  acquired  a  title  under  the 
decree  of  this  Court :  this  must  be  for  the  benefit  of  the 
iMirties  in  the  suit,  and  not  for  his  own  personal  profit. 
The  parties  to  the  suit  became  entitled  to  receive  the 
800/.  and  the  1200/. ;  they  are  also  entided  to  receive 
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RUFFIN. 


interest  on  the  1200/.  until  the  purchase  is  completed, 
from  one  or  the  other.  The  question  is,  Who  is  to  pay 
the  1200/.?  Alston  must,  of  course,  pay  the  SOO/.  profit, 
with  interest  from  the  time  be  received  it  from  HiUSf  the 
remaining  part  of  the  1200/.  must  be  paid  by  Hilk. 


I  declare  now  that  Hills  shall  be  a  substituted  pur- 
chaser in  the  room  of  Alston ;  and  that  on  payment  of 
900/.,  minus  the  damages  and  costs  in  Mrs.  Burdetfs 
action  180/.  (a),  he  shall  have  a  good  title  and  convey- 
ance. Refer  it  to  the  Master  to  consider  what  allowance 
should  be  made  out  of  the  1500/.  in  respect  of  any  in- 
cumbrance upon  the  title  not  noticed  in  the  conditions 
of  sale ;  and  whether  the  action  brought  by  Mrs.  JBur^ 
dett  ought  to  have  been  defended,  and  was  properly 
defended ;  and  reserve  the  question,  whether  Alston  or 
Hill  are  to  be  allowed  the  deduction  ? 

(a)  This  seems  to  be  subject  to  the  refereDce. 


WxSTinNSTEft 

Hall. 
January  30, 


BUTTER  V.  OMMANNEY. 


An  estate  bav-  ']\^R.  DIXON  for  the  petitioner, 
ing  been  sold,     iTl 

A  freehold  house  had  been   sold 


In  which  the 
petitioners 
were  inter- 
ested,  it  was 


in 


this  cause   to 

Alexander  Snodgrass  for  54*5/.,   and  that  sale  had  been 

re^^*  'nted*to  ^0"^^"™^^  absoluetly.     The  petitioners  are  jointly  in- 

them  that  a      terested  with  the  Plaintiffs  and  the  other  Defendants  in 

tlie  amount  of  the  purchase-money.     On  the  11th  of 

December  1829  the  Plaintiffs'  solicitors  wrote  a  letter  to 
they  were  in- 
duced to  give 

a  brief  to  counsel  to  consent  to  the  purchaser  being  discharged ;  they  subsequently 
discovered  circumstances  which  led  them  to  conclude  they  bad  been  deceived,  and 
that  in  fact  a  good  title  could  be  made,  and  thereupon  petitioned  the  Court  that  the 
order  might  be  discharged.  The  Court  discharged  the  order,  giving  the  purchaser 
his  costs,  and  referred  it  to  the  Master  to  enquire  whether  a  good  title  could  be 
made.    The  solicitor  for  the  petitioner  to  have  the  conduct  of  the  enquiry. 


good  title 
could  not  be 
made ;  and 


Ommamnst. 
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the  solicitors  of  the  petitioners,  with  the  copy  of  a  peti-        18S0« 
tion  to  be  heard  at  the  Rolls  on  the  Tuesday  following,      "^      ^  ^^ 
and  desired  them  to  give  a  consent  brief  to  counsel ;  v^ 

and  that  petition  stated,  that  there  was  not  a  good  legal 
covenant  in  a  certain  indenture  dated  the  5th  day  of 
June  1788  for  the  production  of  certain  title-deeds,  and 
which  title-deeds,  there  was  great  reason  to  fear,  were 
lost ;  and  therefore  it  had  been  advised,  that  the  pur* 
chaser  could  not  be  compelled  to  complete  his  purchase, 
and  prayed  that  he  might  be  discharged  therefrom.  In 
the  confidence  of  this  statement  the  consent  requested 
was  given,  and  an  order  made  thereon.  The  petition 
now  before  the  Court  stated  information  subsequently 
obtained,  by  which  they  had  concluded  that  the  tide- 
deeds  were  not  lost,  and  that  even  if  they  were,  there 
was  sufficient  title,  and  prayed  that  the  order  might  be 
discharged. 

Mr.  K.  Parker^  for  Sir  Francis  Ommanney. 

'Mr.  Pkillimoref  for  other  persons  interested  in  the 
purchase-money* 

Mr.  2Zo^,  for  the  purchaser. 

Mr.  JVrai/f  for  the  Plaintiff  and  for  Messrs.  Horton 
and  Son. 

The  Master  of  the  Rolls.  I  cannot  hold  these 
petitioners  to  a  consent  which  was  given  on  a  repre- 
sentation that  the  title-deeds  were  lost.  They  certainly 
acted  under  the  presumption  that  the  title-deeds  were 
lost.  I  must  consider  this  case  as  if  no  consent  had 
been  given.  The  abstract  was  actually  compared  by 
Horton  and  Son  with  the  deeds  in  the  custody  of  Currie 
and  Ck>.     I  must  consider  what  would  have  been  done 
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upon  the  original  petition  had  not  a  consient  been  pit>* 
duced.  I  could  not  have  compelled  them  to  consent 
If  I  cannot  discharge  the  purchaser,  must  I  not  refer  it 
to  the  Master  generally  to  enquire  whether  a  good  title 
can  lie  made  ?  The  purchaser  must  be  indemniBed  in 
respect  of  costHi  for  no  misrepresentation  can  be  cbai^ged 
to  him.  The  proper  course  will  be,  to  direct  a  general 
reference  whether  a  good  title  can  be  made.  If  if  shall 
appear  that  there  is  not  a  good  title,  then  the  inference 
will  be,  that  the  present  petition  is  unnecessary,  and 
that  will  have  its  influence  in  deciding  on  the  costs  of 
the  reference.  All  I  can  now  do  will  be  to  discharge 
the  order,  and  to  refer  it  to  the  Master  to  enquire^ 
whether  a  good  title  can  be  made,  and  when  it  was 
made. 


Let  the  solicitor  of  the  petitioner  have  the  conduct  of 
this  enquiry  before  the  Master ;  the  purchaser  to  have 
his  costs  of  this  petition ;  the  costs  of  other  parties 
reserved.  The  purchaser  to  have  leave  to  petition  the 
Court  to  be  discharged  from  the  purchase  on  the  18th 
of  February y  ^nd  the  order  not  to  be  drawn  up  until  after 
that  day. 


Westminster 
Hall. 

February  1. 
WUL  • 

A  testator 
having  di- 
rected his  ex* 
ecutors  to  pay 

the  interest  of  divide  the  same  unto  and  amongst  the  next  of  kin,  in  a 
his  residue  to     ,  r    j    •  •  ^    .•      ii 

a  woman  due  course  of  admmistration. 

during  her 

life,  and  after  her  decease  to  divide  the  residue  amongst  the  next  of  kin : 
Held,  the  next  of  kin  at  the  time  of  testator's  death  were  the  persons  etidtled. 


COLLISAM  V.  SAMS. 

"O  Y  the  will  of  the  testator  the  executors  were  to  invest 
"^  the  residue,  "  upon  trust  to  permit  Hannah  Foftder 
from  time  to  time,  during  her  natural  life,  to  receive  the 
interest  thereof;  and  after  her  decease  upon  trust  to 
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Mr.  &  Girdlestone.  The  question  is,  whether,  after  18S0. 
the  death  of  Hannah  Fender^  the  next  of  kin  meant  were 
those  living  at  the  death  of  the  testator  or  the  death  of 
Hannah  Finder  ?  I  believe,  in  fact,  it  must  be  taken  to 
mean  the  persons  who  filled  the  character  of  next  of  kin 
at  the  time  of  the  death  of  the  testator. 

Hie  Master  of  the  Rolls  decided,  that  the  next  of 
kin  meant  were  those  at  the  time  of  the  testator's  death. 

Reg.  Lib.  A.  1829.  fol.  610. 


ARNOLD  «.  CONGREVE  and  Others.  ^"^I"" 

February  4, 

fT^HE  testatrix,  Susannah  Olixnerj  by  her  will  bequeathed  a  testatrix  di- 
•^    as  follows:  —  "  I  leave  and  bequeath  1 2,000^,  S  per  jjJJ^^"/^® 
cents,  reduced  annuities,  which  I  have  now  transferred  60oo/.  shall 
from  the  4  per  cent,  stocks,  the  same  to  be  put  in  trust  gon^uriM  his 
in  the  hands  of  my  three  executors,  to  be  employed  in  1>^<^  ^^^  at  bb 
the  following  manner:  One  half,  or  6000/.  of  the  said  half  of  the 

trust,  the  interest  thereof  shall  be  for  the  use  of  my  son  *^^  to  go  to 

''  the  son  8  Megt 

'Rev.  Daniel  Stephen  Olivier  during  his  life,  and  shall  maUcfMlh- 

be  duly  paid  unto  him  as  his  property,  and  at  his  death,  ^^JilJla 

one  half,  which  will  be  3000/.  said  stock,  shall  revert  to  <rur;  the  other 

5000^  to  be 
divided  in  equal  shares  between  his  other  children  lawfully  begotten ;  but  should 
the  son  of  the  testatrix  die  without  leaving  issue,  then  she  gave  tlie  600(WL  o?er  to 
her  two  other  children  during  their  lives,  and  at  their  deaths  to  their  issue ;  and  if 
either  of  them  should  die  without  leaving  issue,  then  to  the  grandchildren  which 
should  remain. 

By  a  codicil  the  testatrix  willed,  that  upon  the  death  of  each  one  of  her  children 
who  had  issue,  that  her  grandchildren's  share  be  settled  upon  them,  to  enjoy  the 
interest  during  their  lives,  and  afterwards  to  revert  to  their  children: 

Held,  that  in  respect  to  the  mSt  to  the  eUteH  male  ehUd  of  the  son  **  Uvimg  at  my 
death!*  the  limitation  over  by  Uie  codicil  of  the  50004  given  to  him  by  the  will,  » 
trithin  the  rules  of  law : 

Held,  that  the  eift  of  the  3000/.  to  the  other  diildren  of  the  testatrix's  son,  being 
general,  extended  to  all  the  children  he  might  ^nv,  either  before  or  after  her  death  g 
and  that  the  limitation  over  by  the  codicil  to  their  children  was  therefore  voM. 
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my  said  son's  eldest  male  cliild  living  at  my  demise^ 
the  other  half,  or  SOOO/.  said  stock,  3  per  cent  redi 
shall  be  divided  in  equal  shares  between  his  other 
dren  Ja^mfidbf  begotten  $  but  should  my  said  son  die  \ 
out  leaving  issue,  in  that  case  the  whole  of  his  moie 
6000/.,  S  per  cent,  reduced  stock,  shall  revert  in  % 
shares  between  my  other  two  children  during  thdr  1 
and  at  their  death  it  shall  revert  to  their  issue;  or  sfa 
either  of  them  die  without  leaving  issue,  it  shall  in 
case  revert  in  equal  parts  to  those  of  my  grandchil 
that  shall  then  remain.  The  other  moiety,  or  6000 
the  said  12,000/.,  S  percent,  reduced  stock  in  trusty 
be  divided  in  equal  shares  between  my  two  daugli 
Jvlia  Elizabeth  Eyrey  and  Mary  Esther  Conybeare^ 
interest  of  which  shall  be  duly  paid  them  during 
lives,  and  ait  their  death  each  one's  share  shall  reve 
their  children;  but  should  either  of  my  daughten 
without  leaving  issue,  in  that  case  their  share  of  the 
trust,  which  will  be  3000/.  3  per  cent,  reduced, 
revert  in  equal  shares  between  my  surviving  child 
and  at  their  death  to  revert  to  my  surviving  grand 
dren  in  equal  shares." 


In  one  of  the  continuations  of  the  will  the  folio 
is  contained : 

"  My  three  children,  or  their  issue  if  they  are  < 
are  to  be  joint  residuary  legatees,  and  are  to  f 
equally  in  all  the  residue  of  my  fortune  that  is  not  o 
wise  bequeathed  or  disposed  of." 

And  another  clause  is  as  follows:  — 


<^  I  also  leave  and  order  to  be  put  in  trust  by  my 
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and  at  her  death,  each  one's  share  or  third  of  the  said 
10,000/.  Bank  stock  shall  revert  in  equal  shares  between 
iheiT  issue  i  but  should  either  of  my  children  die  without 
Jeavitig  issue,  in  that  case  their  share  or  third  of  the  said 
Bank  stock  shall  revert  to  the  remainder  of  my  said  chil- 
dren, and  at  their  death  to  revert  to  their  issue,  or  what- 
ever issue  shall  remain  from  either  of  my  said  children, 
in  equal  shares.** 


And  another  clause  is  as  follows :  — - 

**  All  lapsed  l^acies  are  to  return  to  the  bulk  of  my 
fortune  exceptuig  those  that  are  entailed,  and  the  ^00L 
S  per  cent,  consols  that  I  leave  to  Mrs.  Pcasmer,  which 
reverts  to  my  son  the  Rev.  Daniel  Stephen  Olivier,  after 
her  death,  at  his  own  disposal,  neither  shall  any  unin- 
tailed  lq[acy  return  to  the  bulk  (that  I  leave  to  either  of 
my  children  in  case  they  have  any  issae):  and  all  the 
l^acies  I  leave  to  my  grandchildren  shall  revert  to  their 
brothers  and  sisters  if  they  die  minors,  or  if  such  lega- 
cies are  not  entailed ;  and  even  should  they  die  in  my 
lifetime,  their  shares  shall  equally  revert  from  the  time 
this  will  is  written." 


Tlie  testatrix  appointed  Dr.  William  Conybeare,  Sir 
Joshua  Vanneck,  and  the  Rev.  Daniel  Stephen  Olivier, 
executors  of  her  will. 


The  testatrix  made  a  codicil  to  her  will,  dated  'SOth 
MarchlSOlfin  which  is  contained  the  following  clause: — 

<<  I  now  furthermore  request  that  at  the  death  of  each 
one  of  my  children  who  have  any  issue,  that  the  10,000/. 
Bank  stock,  and  also  the  1 2,000/.  3  per  cent  reduced, 
which  by  my  will  I  have  entailed  upon  my  grandchildren, 
I  would  also  have  these  my  remaining  grandchildren's 
said  share  of  the  same  two  stocks  be  also  settled  upon 
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them,  to  enjoy  the  interest  thereof  during  their  Iives» 
and  afterwards  to  revert  to  their  children  lawfully  be- 
gotten ;  but  in  default  of  any  issue^  they  may  diqpose  of 
it  as  tliey  may  think  proper." 

The  testatrix  in  another  codicil  named  the  Plain- 
tiff an  executor,  instead  of  the  Rev.  Daniel  Siepken 
Olivier. 

The  testatrix  died  in  January  1823,  leaving  her  son 
Daniel  Stephen  Olivier^  since  dead,  and  her  daughters 
Margaret  Esther  Corybeare^  since  deceased,  and  JuUa 
Elizabeth  Eyre^  the  widow  of  Sir  WUUam  CongrevCf  Bart, 
her  only  children  her  surviTing. 

Daniel  Stephen  Olivier  died  in  December  1826:  he  had 
seven  children,  viz.  two  who  died  in  the  lifetime  of  the 
testatrix,  Harriet  Elizabeth^  who  attained  twenty-oae^ 
but  died  unmarried  and  intestate  in  the  lifetime  of  her 
&tber,  but  after  the  death  of  the  testatrix,  and  two  sona 
and  two  daughters.  Defendants  to  this  suit.  One  of 
those  sons,  Daniel  Josias  Olivier^  attained  twenty-onef 
and  had  eight  children,  two  of  whom,  died  infants  and 
intestate,  and  the  others  were  Defendants  to  the  suit,  and 
all  bom  after  the  death  of  the  testatrix. 

Anna  Awdry  Etough^  another  of  the  daughters  of 
Daniel  Stephen  Olivier^  attained  twenty-one,  had  nine 
children,  Defendants  to  this  suit,  and  they  were  also 
born  after  the  death  of  the  testatrix. 


Henry  Stephen  Olivier^  another  son  of  Z>.  Stephen 
Olivier^  attained  twenty-one,  had  three  children  all  bom 
after  the  death  of  the  testatrix,  and  Defendants  to  this 
suit 
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Mary  AmM  Olivier^  the  other  daughter  of  Daniel 
Stephen  Olivier^  attained  twenty-one,  and  is  unmarried. 

Lady  Congreve  is  a  widow  without  children.  Mrs. 
Compare  died  leaving  two  children,  who  survived  the 
^<estatrix,  one  of  whom,  a  Defendant  to  this  suit,  has 
Isad  seven  children,  who  are  also  Defendants  to  this 
^uit ;  but  the  other,  after  attaining  the  age  of  twenty-one 
3^ear8,  died,  and  his  widow  is  his  personal  representative. 

The  bill  prayed  that  the  rights  of  all  parties  might  be 
ctfcertained. 


1830. 


Harriet   Elizabeth  Olivier,   the   daughter  of  Danid 

Stephen  Olivier,  who  was  born  on  the  18th  of  December 

1791,  died  in  August  1818,   a  spinster  and   unmar- 

xied;  and  upon  her  death,  the  Defendant  Daniel  Josias 

Olivier  took  out  letters  of  administration :    and   the 

faster  found,  that  D.  Josias  Olivier  received  a  letter 

'^hich  had  been  produced  to  him,  properly  verified,  from 

liis  father  the  said  D.  S.  Olivier,  shortly  after  the  death 

of  the  said  Harriet  Elizabeth  Olivier,  in  the  words  and 

^gures,  or  to  the  purport  and  effect  following :  (that  is 

to  say,)  **  My  dear  son, — Your  sister's  dear  remains  I 

3uive  seen  carrying  into  the  room   prepared  for  that 

purpose.     In  opening  Henrys  letter  to  add  a  few  words, 

I  saw  that  yours  (upon  glancing  that  way)  was  merely 

a  continuation  of  the  same  melancholy  subject.     I  think 

you  tell  him  your  sister  expressed  a  wish,  as  far  as  you 

could  understand  her,  that  you  should  take  some  of  her 

inoney :  take  it  all,  for  God's  sake,  if  you  choose,  ray 

dear  son ;  only  let  her  just  and  lawful  debts  be  paid, 

and  peace  to  her  remains.     D.  S.  O.— My  doors,  as 

you  well  know,  would  always  have  been  open  to  your 

sister,  whom  I  loved  whilst  living,  and  shall  most  readily 

comply  with   her  last  wishes^  and  wish  to  see  theni 
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performed.    Pray  direct  the  Squire's  letter,  as  I  hare 
mislaid  the  direction  you  left." 

And  he  found,  that,  in  consequence  of  such  letter,  the 
said  Daniel  Josias  Olivier  took  out  administration  to  the 
effects  of  the  said  Harriet  Elizabeth  Olivier^  and  pos-» 
sessed  himself  thereof,  and  afterwards  divided  the  same 
between  his  brother  Henry  Stephen  Olvoier  and  his  two 
sisters  Mary  Arnold  and  Anna  Anodry  Etough^  jointly 
with  himself,  the  said  Daniel  Josias  OUxder^  in  equal 
proportions. 

And  he  found,  that  the  said  Daniel  S.  Olivier  ap- 
proved of  such  division,  as  appears  by  a  memorandum 
signed  by  him,  and  dated  the  8th  of  February  1819» 
which  had  been  produced  to  him  the  said  Master,  which 
is  in  the  words  and  figures  following :  (that  is  to  say,) 

"  Clifion,  8th  Februaty  1819. 
"  I  the  Rev.  Daniel  Stephen  Olivier ^  clerk,  of  Clifton^ 
Bedfordshire^  having  waived  all  claim  to  the  property  of 
which  my  late  daughter  Harriet  Elizabeth  Olivier  died 
possessed  in  favour  of  my  son  Daniel  Josias  Olivier^ 
clerk,  do  hereby  approve  of  his  dividing  the  same  in 
equal  shares  with  his  brother  Henry  Stephen  OlivieVy  his 
sister  Mary  Arnold  Olivier^  and  his  sister  Anna  Awdry 
Etough.  (a) 

"  D.  S.  Olivier.'' 

Mr.  Bickersteth  for  the  Plaintiff. 

Mr.  Tinney  for  Daniel  Josias  Olivier,  the  eldest  son  of 
Daniel  Stephen  Olivier. 

He  claims  to  be  entitled  to  3000/.,  half  of  the  6000L : 
he  claims  it  absolutely.     The  codicil  being  so  expressed 

(a)  On  the  effect  of  these  letters  there  was  much  discussion :  the 
result  will  be  seen  in  the  decree. 
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as  to  have  given  him,  if  it  had  been  real  property,  an 
esiate^tailf  and,  consequently,  the  absolute  interest  in  it, 
as  being  personal.  There  are  many  cases  in  support 
of  this  construction,  founded  upon  Wj/lde*8  case  in 
6  Co.  16.  (a)  In  the  codicil  also  the  limitation  is  to  the 
children  of  her  grandchildren  generally,  which  not 
being  confined  to  those  living  at  her  death,  may 
include,  therefore,  not  only  those  grandchildren  born 
at  the  time  of  the  death  of  the  testatrix,  but  also  any 
others  afterwards  born  until  the  death  of  their  parent ; 
and  the  fund  being  divisible,  it  must  be  held,  therefore, 
a  gift  to  unborn  grandchildren  for  life,  and  then  to  their 
issue ;  and  such  a  limitation  would  be  void  as  too  remote, 
and  rejected,  though  all  the  grandchildren  as  here  were 
actually  bom,  and  in  esse  in  the  lifetime  of  the  testatrix. 
Leake  v.  Robinson,  {b)  This  includes  the  shares  of  all 
the  grandchildren,  and,  of  course,  that  of  Daniel  Josias 
Olivier. 


1830. 
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T^e  Master  of  the  Rolls.  The  testatrix  by  her  will 
gives  to  the  eldest  male  child  of  her  son  living  at  her 
death  ;  and  then  the  codicil  limits  the  share  of  the  eldest 
male  child,  as  being  one  of  the  grandchildren,  to  a  life- 
interest,  with  remainder  to  his  children.  It  is  nothing  that 
with  respect  to  the  other  grandchildren  it  might  be  void ; 
it  cannot  be  too  remote  as  to  such  eldest  son.  The  co- 
dicil must  be  so  far  construed,  reddetido  singula  singulis. 

Mr,  Tinney  resumed. 

But  with  regard  to  tl>e  other  grandchildren,  they 
moBt  take  absolutely,  and  one  of  them  was  Harriet^  who 

(a)  Hodget  v.  MiddUton,  Doug,  415.  451.  3d  edit.  Sealc  v.  Bar* 
ier,  aB.  i  P.4S5.  Robinson  v.  Robinson,  I  Burr.  3S.  TothiUw. 
PUif  1  Mad.  488.  Murthwaite  v.  Jeniinson,  2  B,if  C.  558.,  and 
pB.^jf  C,\9l.  Jesson  v.  Wright,  8  Bligk,  1.  Wooler  v.  Andrews, 
S  Bing.  126.    Hughes  v.  Sai^^  1  P.  W,  554. 

(jb)  S  Mer.  363. 

Aa 
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died  without  issue  and  intestate;  and  Daniel  Jonas 
Clixner^  as  having  taken  out  the  administration,  is  there* 
fore  entitled  to  receive  her  share ;  and  two  of  his  own 
children  being  now  dead,  he  will  be  also  entitled  to 
their  respective  shares  as  their  administrator  and  next 
of  kin. 


Mn  W.  O.  Carr  followed  on  the  same  side. 

The  3000/.  only  was  given  to  Danieljostas  Olivier  as 
the  eldest  male  child  living  at  the  testatrix's  death.  He 
did  not  take  his  share  in  the  10,000/1  as  such  persona 
designata  at  her  death,  but  under  the  general  descrip- 
tion or  class  of  grandchildren.  He  was  entitled,  there- 
fore, absolutely  to  the  latter,  on  the  codicil  being  so  fiur 
held  void  for  remoteness.  But  the  true  effect  of  the 
codicil  is  to  give  Mr.  Daniel  Josias  Olivier  a  quasi  estate- 
iailj  and  therefore  an  absolute  interest  in  both  funds  or 
shares. 

Tlie  Master  of  the  Rolls.  How  is  it  possible  that 
the  testatrix  gives  him  an  absolute  interest  in  the  30002. 
when  by  the  will  she  gives  it  to  him  absolutely,  and  by 
her  codicil  she  states  she  limits  the  absolute  interest  so 
given  by  her  will  to  a  life-interest  only.  I  must  con- 
strue the  will  and  codicil  together. 


Mr.  W.  O.  Carr  resumed. 

In  the  case  of  Seale  v.  Barter  the  Court  decided  the 
instruction  on  the  codicil  alone.  It  is  not  a  question 
of  intention  that  governs  the  cases  cited  in  support  of 
this  construction.  To  use  the  words  of  Lord  Hale  in 
giving  judgment  in  the  case  of  The  King  v.  Melliug  (a), 
— -^^  It  is  possible  that  he  did  intend  but  an  estate  for 
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life^  and  it  is  by  consequence  and  iteration  of  law  bnly 
that  it  becomes  an  estate-tail."  The  intention  drawn 
from  the  will  and  codicil  being  taken  together  can  but 
amount  to  an  express  declaration  upon  the  codicil  that 
he  should  take  **  for  life  and  no  longer  / "  which  would 
make  it  similar  to  Robinson  v.  Robinson  s  and  notwith- 
standing which  the  Court  there  held  that  an  estate-tail 
was  givea.  And  the  rule  is  the  same  in  equity  as  at  law, 
that  howerer  express  or  clear  the  interest  be  intended 
and  limited  for  life,  it  will  be  enlarged  by  this  necessary 
legal  construction,  or  effect  of  such  subsequent  limita* 
tions..    Chandless  v.  Price  (a),  Mortimer  v.  West,  (b) 


Bat,  dioidd  the  Court  decide  upon  tlie  intention^  the 
true  construction  must  still  be  to  give  him  a  quasi  estate^' 
fyiilf  and,  therefore,  an  absolute  interest  in  both  funds  or 
shares.  For  the  courts  have  at  least  always  endeavoured 
lo  carry  into  effect  the  general  intent,  though  they  sacrifice 
by  so  doing  the  particular  intent  Robinson  v.  Robinson, 
The  general  intent  here  is  to  secure  the  grandchildren 
and  their  respective  issue  the  shares  bequeathed  to  their 
parents ;  and  the  particular  intent  in  limiting  life-estates 
by  the  codicil  was  only  in  furtherance  of  this.  The 
limitations  over,  then,  being  void  as  too  remote  (except 
us  to  the  3000/.  given  to  my  client  as  the  eldest  son),  the 
grandchildren  would  take  only  for  life  under  the  codicil, 
and  the  respective  shares  might  go  to  the  residuary  lega* 
tees  as  undisposed  of.  By  construing,  however,  the 
effect  of  the  codicil  to  give  a  quasi  estate-tail,  this  general 
intent  is  preserved.  If  it  be  contended  that  the  codicil 
ia  executory,  and  therefore  enables  the  Court  to  carry 
the  legal  intention  of  the  testatrix  into  effect,  as  in  Hum" 


(a)  5  Vci.  99. 


(b)  Since  reported^  2  Simon,  sso. 
A  a  2 
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herston  v.  HumbersUm  {a\  the  Court,  in  these  caseSf 
adopts  or  acts  upon  the  doctrine  of  cy.  pres.^  Mortimer 
V.  West  (b\  which  is-inapplicable  to  personalty.  Feamtj 
8tb  ed.  208.  Boutledge  v.  Dorrill  (c),  Leake  ▼.  Bo- 
binson.  {d) 

Mr.  Pemberton  for  Mrs.  Anna  Awdry  Etoagh^  a  grand- 
daughter. 

It  is  clear  that  although  you  may  limit  to  nnbora 
children,  you  cannot  limit  upon  that.  The  question  is. 
Whether  the  codicil  is  not  intended  to  effect  such  latter 
limitation,  and  therefore  void  for  remoteness  ?  Except 
the  5000/.  given  to  the  eldest  male  child  of  the  son  of 
the  testatrix  living  at  her  decease,  the  other  bequests 
are  to  the  grandchildren  generally,  under  which  descrip* 
lion  or  class  may  be  included  not  only  those  in  esse  at 
the  time  of  the  testatrix's  death,  but  any  born  after  dur- 
ing their  parent's  life ;  and  though  in  this  case  ail  the 
grandchildren  were  actually  bom  during  the  testatrix's 
life,  and  therefore  the  limitations  over  by  the  codicil  to 
their  children,  if  properly  expressed,  might  have  been 
good,  yet,  in  as  much,  as  the  limitation  stands,  it  might 
extend  to  a  limitation  over  to  the  children  of  grand- 
children unborn  in  the  testatrix's  life,  it  must  be  void 
altogether:  it  cannot  be  held  good  as  to  part,  and  void 
as  to  the  rest.    JLedke  v.  BxAinson. 


This  being  so,  the  limitations  in  the  codicil  are  void 
except  as  to  the  3000/.  given  to  the  eldest  male  child  of 
her  son  living  at  her  death ;  and  as  the  sole  intention  of 
the  testatrix,  in  limiting  by  her  codicil  the  absolute  in* 
terests  given  by  her  will  to  the  grandchildren  to  life* 
interests  was  but  for  the  purpose  of  further  securing  to 


(a)  1  P.  W,  3Z2, 
(c)  2  Va.  357. 


{b)  2  Sim,  280. 
id)  a  Mer.  365. 
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them  and  their  respective  issue  the  full  benefit  of  their 
respective  shares,  and  the  object  so  intended  cannot  be 
legally  affected,  but  is  void  for  remoteness,  the  Court 
must  so  far  reject  the  codicil  entirely^  and  the  grand- 
children must  take,  therefore,  absolute  interests  in  their 
respective  shares  under  the  will  as  if  the  codicil  had 
never  existed,  or  at  least  affected  their  interests.  With 
respect  to  the  10,000/.  there  is  this  further  question, 
Whether  **  issue  "  extends  to  more  remote  issue  than  the 
grandchildren,  so  as  to  include  their  children  with  them 
in  the  bequest  ?  I  contend  that  it  goes  here  no  further 
than  grandchildren,  and  then  my  client  will  take  an 
absolute  interest  in  her  share  of  the  10,000/.  also. 
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Mr.  Skirraw  followed. 

Mr.  JVesUwe  and  Mr.  John  Boteler,  for  two  others  of 
the  children  of  Daniel  Stephen  Olivier^  supported  Mr. 
PemberiofCs  argument. 

Mr.  Sidebottom  and  Mr.  Elderton^  for  some  of  the 
children  of  grandchildren. 

All  the  children  being  in  esse  at  the  time  of  the  testa- 
trix's  death,  the  limitation  over  to  their  children  by  the 
codicil  must  be  good,  though  in  the  limitation  the  grand- 
children are  not  expressly  confined  to  those  in  esse  at 
the  testatrix's  death.  The  case  of  Leake  v.  Bobinson  is 
not  in  point,  as  there  the  testator  attempted  to  limit  to 
his  unborn  grandchildren,  and  also  to  postpone  the 
vesting  till  twenty-fioe.  The  courts  have  never  yet  de- 
cided to  restrain  these  powers  of  limitation  as  far  as  is 
now  contended  for,  and  have  already  gone  fat  enough. 


Mr.  Teedj  for  the  children  of  Daniel  Josias  Olivier^ 
urged  similar  arguments. 

A  a  S 


-358 


'         CASES  IN  CHANCERY 


18S0. 


Mr.  JVesi,  Mr.  Baupett^  Mr.  I/mndeSf  and  Mr.  JVanyf 
for  other  children. 

The  Master  of  the  Rolls. 

The  law  is  perfectly  well  settled  i  there  is  hb  di&r- 
ence  with  respect  to  a  limitation  of  freehold  sod  person-' 
al^.  You  cannot  limit  an  estate  after  an  estate  limited 
.  to  unborn  children^  wl^ich  this  testatrix  has  endeavoured 
to  do.  The  question  with  respect  to  the  two  sums  of 
8000/.  and  3000/.  is.  Has  the  testatrix  confined  her 
words  to  grandchildren  born  at  the  time  of  her  death? 
The  words  she  has  used  are  these : — •*  I  leave  and  be- 
queath 12,000/.  3  per  cent,  reduced  annuities^  which  I 
have  now  transferred  from  the  4  per  cent,  stocks^  the 
same  to  be  put  in  trust  in  the  hajfkds  of  my  three  exe^ 
cutorsy  to  be  employed  in  the  following  manner : — One 
'  half  or  6000/.  of  the  said  trust,  the  interest  thereof  shall 
'be  for  the  use  of  my  son  the  Rev.  Danid  Stephen  Olhier 
during  his  life,  and  shall  be  duly  paid  unto  him  as  his 
property;  and  at  his  death  one  half,  which  will  be 
SOOO/.  stock,  shall  revert  to  my  said  son's  eldest  male 
child  living  at  my  demise." 


As  to  the  3000/.  given  to  Daniel  Josias  Olivier  as  her 
*^  son's  eldest  male  child  living  at  my  demise,"  the  sub- 
sequent limitation  in  the  codicil  to  him  for  life,  and  then 
to  his  unborn  children,  is  within  the  rules  of  law,  and 
not  being  void  for  remoteness,  I  shall  hold  it  valid. 
Then,  as  to  the  other  children,  the  will  says,  "  The  other 
3000/.  stock  shall  be  divided  in  equal  shares  between 
his  other  children  lawfully  begotten."  Do  not  these 
words  include  evety  other  grandchild  that  could  be 
afterwards  begotten  ?   There  can  be  no  doubt  upon  it. 

She  afterwards  makes  a  codicil,  by  which  she  desires 
to  limit  the  interest  of  her  grandchildren  to  a  life-estate* 
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Kowy  having  already  stated  that  the  limitation  to  the 
grandchildren  includes  not  only  those  in  esse  at  her 
death,  but  every  other  grandchild  afterwards  begotten, 
any  limitation  to  their  children  must  be  not  within  the 
ndes  of  law,  but  void  for  remoteness. 


1830. 


It  has  been  suggested  very  ingeniously  by  Mr.  Pem^ 
tertan^  that  as  the  codicil,  with  respect  to  the  grand* 
children  being  the  children  of  the  sons  and  daughters 
€(  Daniel  Stephen  Olivier  (other  than  the  eldest  son  in 
respect  of  one  of  the  sums  of  3000/.),  had  failed  by  rea* 
son  of  its  giving  an  interest  too  remote,  that  the  will, 
with  that  exception,  is  not  affected  by  the  codicil,  and, 
consequently,  that  their  interest  rests  upon  the  construe* 
tion  of  the  will  only.  And  I  am  disposed  to  think  that 
there  is  a  clear  intention  that  the  codicil  was  only  made 
to  let  in  the  great  grandchildren ;  and  as  that  fiiils,  the 
intention  of  the  testatrix  will  be  best  effected  by  declar- 
ing, that  the  interest  given  to  those  grandchildren  by 
the  will  is  not  displaced  by  the  codicil,  and,  consequently, 
that  they  took  an  absolute  interest. 

The  minutes  of  the  decree  are  as  follow :  -^ 

Declare  that,  according  to  the  true  construction  of 
the  will  and  codicils  of  Susannah  Olivier  the  testatrix, 
the  Defendant  Daniel  Josias  Olivier^  as  the  eldest  male 
child   of  the  testatrix's  son  the  Rev.  Daniel  Stephen 

* 

Olivier  living  at  the  testatrix's  death,  is  entitled  during 
his  life,  and  from  the  death  of  his  said  father  Daniel  S* 
Olivier^  to  the  dividends  and  interest  of  3000/.  Banl^ 
3  per  cent,  annuities,  part  of  the  12,000/.  like  annuities 
in  the  will  of- the  testatrix  mentioned;  and  after  his 
decease,  any  person  interested  in  such  one  fourth  part 
to  be  at  liberty  to  apply.  Declare,  that  as  to  the 
10,000/.  Bank  stock,  and  all  other  the  legacies  and  be- 
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quests  to  the  testatrix's  grandchildren  in  the  will  and 
codicil  contained,  except  as  to  the  said  30002.  S  per  cent* 
reduced  annuities,  the  limitation  oVer  to  the  issue  oC 
the  testatrix's  grandchildren  contained  m  the  codicil  of 
the  30th   of  March  1801  is  void  for  remoteness;  and 
as  to  the  10,000/.  Bank  stock,  the  Defendant  DaiUd  Jo* 
sias  Olivier^  as  one  of  the  grandchildren  of  the  testatrix, 
and  the  issue  of  her  son  Daniel  S.  Olivier,  is  absolutely 
entitled  to  a  fifth  of  the  third  part  of  the  10,000/:^  Bank 
stock.    Declare,  that  Anna  Awdry^  the  wife  of  the  De- 
fendant Richard  Etough^  and  the  Defendants  Henry  Stephen 
OUvicTj  and  Mary  Arnold  Olivier,  and  Harriet  Elizabeth 
Olivier  deceased,  as  the  four  other  children  of  Daniel 
Stephen  Olivier,  and  as  grandchildren  of  the  testatrix, 
became  absolutely  entitled  to  the  8000/.  Bank  3  per 
eent*   reduced   annuities,  further  part  of  the  13,000£« 
like  annuities,  and  to  four  fifths  of  the  one  third  of  the 
10,000/.  Bank  stock  in  equal  shares.    Declare,  that  the 
share  and  interest  of  Harriet  Elizabeth  Olivier  is  effect* 
ually  passed  by  the  gift  of  the  said  Daniel  Stephen  Olivier 
in   his   lifetime  to   the  said  Daniel  Josias  Olivier,  in 
trust  for  himself  and  the  Defendant  Henry  Stephen  Oli^ 
vier,  Mary  Arnold  Olivier,  and  Anna  Awdry  Etough, 
Declare,  that  the  Defendant  William  Daniel  Conybeare, 
and  the  late  John  Josias  Conybeare  deceased,   as  the 
children  of  Margaret  Esther  Conybeare,  and  grandchil- 
dren of  the  testatrix,  are  entitled  to  one  half  part  of  the 
6000/.  Bank  3  per  cent,  reduced  annuities,  being  the 
residue  of  the  12,000/.  like  annuities,  and  to  one  other 
third  part  of  the  10,000/.  Bank  stock  in  equal  shares. 
Declare,  that  the  Defendant  Dame  Julia  Elizabeth  Con^ 
greve,  the  daugbtei*  of  the  testatrix,  is  entitled  during 
her  life  to  the  dividends  and  interest  of  the  remaining 
3000/.  Bank  3  per  cent  annuities,  and  of  the  Remain- 
ing third  part  of  the  10,000/.  Bank  st(K;k.     The  divi- 
dends and  interest  from  time  to  time  to  accrue  due  in 


BEFORE  THE  MASTER  OF  THE  ROLLS.  861 

respect  of  the  last*>inentioned  annuities  and  Bank  stock        18S0. 
to  be  from  time  to  time  paid  to  the  Defendant  Dame        '    '   "  " 

'  AftNOLD 

Mia  EUzabeth  Congreve  by  half-yearly  payments  during     ^    v. 
her  life ;  and  after  her  decease,  any  persons  interested 
therein  to  be  at  liberty  to  apply.     The  Master  to  be  at 
liberty  to  state  special  circumstances,  and  any  of  the 
parties  to  be  at  liberty  to  apply. 

Reg.  Lib.  A.  1829.  fol.  1684. 


CoMOREVf. 


BETWEEN 

PETER     VAWDREY     and     Dame     HANNAH  Westminsteb 
EVANS,  ...  -    PlaintiflS;     ^?^'*'- 

February  4. 
AND 

ARCHIBALD  PERRIN  GEDDES,  JOHN  HYS- 
LOP,  JOHN  ARTHUR  BORRON,  MARY 
VAWDREY,  GILBERT  VAWDREY,  RICH- 
ARD VAWDREY,  WILLIAM  VAWDREY, 
THOMAS  VAWDREY,  SARAH  DARELL 
VAWDREY,  and  PETER  NICHOLSON, 

Defendants. 

^T^HE  testatrix.  Amy  Seaman^  by  her  will,  dated  the  Remote  lu" 

"^    9th  o(  January  1798,  directed  that  all  the  produce       ^^^  * 

of  the  residue  of  her  estate  and  effects,  after  paying  the  -A.  testatrix  by 

Iqpcies,  her  funeral  expenses,  and  any  debts  which  she  rected  that 

might  owe,  should  be  placed  out  on  mortgage  or  govern-  '^®  int^eBt  of 

the  residue  ot 

her  ettate  should  be  divided  between  her  four  sisters  during  their  natural  lives,  and 

on  their  deaths  the  interest  to  be  applied  in  the  maintenance  or  education,  or 

accumulate  for  the  benefit  of  the  children  of  each  of  the  sisters  so  dying,  until  they 

ihonld  severally  attain  the  age  of  twenty-two,  and  upon  their  attaining  that  age,  they 

irere  to  become  entitled  to  their  mother's  share  of  the  principal ;  and  in  case  of 

the  death  of  either  of  them  under  that  age  leaving  issue,  such  issue  to  be  entitled 

to  their  respective  parent's  share,  at  such  time  as  the  parents  would  have  beea 

entitled  thereto  if  living : 

Held,  that  the  gift  to  the  children  of  the  sisters  was  too  remote. 
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ment  security,  and  the  interest,  dividends,  or  produce 
thereof  should  be  equally  divided  between  her  four  sis* 
ters,  for  their  sole  and  separate  use,  and  independent  of 
the  control  or  authority  of  their  husbands,  during  their 
natural  lives ;  and  on  the  death  of  her  sisters,  she  de- 
clared that  the  interest  of  their  respective  shares  should, 
at  the  discretion  of  their  executrixes,  be  applied  in  the 
maintenance,  education,  or  accumulate  for  the  benefit  of 
the  children  of  each  of  her  sisters  so  dying,  until  tbqr 
should  severally  attain  the  age  of  twenty-two  years,  and 
upon  any  of  their  attainment  to  that  age,  they  should  be 
entitled  to  their  proportion  of  their  mother's  share  of  the 
principal ;  and  in  case  of  any  of  their  decease  under  that 
age  leaving  lawful  issue,  such  issue  should  be  entitled 
to  their  respective  parent's  share  at  such  time  as  such 
parent  would  have  been  entitled,  if  living,  thereto^  with 
the  benefit  of  the  interest  or  produce  thereof  in  the  mean 
time ;  but  in  case  any  such  children  should  die  under 
the  said  age  without  leaving  issue,  or  such  issue  shoold 
die  before  they  were  entitled  to  the  principal  of  their 
shares,  that  then  the  other  children  of  her  said  sisten 
should  be  entitled  thereto,  together  with  the  issue  of  any 
of  them  who  should  be  then  dead,  in  like  manner,  and 
with  like  benefit  of  survivorship,  as  their  original  shares; 
but  in  case  all  the  children  of  any  of  her  said  sisten 
should  die  without  issue,  or  there  being  such  issne^  they 
should  all  die  before  the  principal  of  their  respective 
shares  should  become  payable,  then  the  share  of  such  of 
her  sisters,  whose  children  should  so  die,  should  be  paid 
and  applied  to  apd  for  the  benefit  of  her  other  sisters 
and  their  respective  children  or  issue,  in  like  manner  as 
their  original  shares ;  and  upon  the  decease  of  her  sister, 
Hannah  Evans,  leaving  no  issue,  she  willed  that  her 
brother-in-law,  William  David  Evans j  should  have  the 
interest  and  produce  of  her  share  during  his  natural 
life;   and  that  upon  his  decease,   the  same  should  be 
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tilled  (o  atid  for  the  benefit  of  her  other  sisters  and       IBSO. 
their  chfldrea,  in  like  manner,  and  with  like  power  of* 
sumvorshlp,  as  the  shares  of  her  other  sisters  were. 

'  The  testatrix  died  on  the  27th  o?  August  1798,  leaving 
her  sisters,  Elizabeth^  the  wife  of  James  Nicholson  (since 
deceased),  Mary,  the  wife  of  Daniel  Vawdrey,  who  was 
then  living,  Catherine  Perrin,  widow,  since  deceased, 
tndXHme Hannah  Evans,  then  the  wife  of,  and  now  the 
widow  o^  Sir  William  David  SvanSy  and  who  is  now 
living,  her  only  next  of  kin  her  surviving,  the  four  sis- 
ters of  the  testatrix  mentioned  in  her  will. 

Elitaheth  Nicholson,  one  of  the  testatrix's  sisters,  died 
on  the  2ii  Febmary  ISIO,  leaving  one  child  only^  the 
•JDefendant,  Peter  Nicholson^  who  attained  the  age  of 
twenty-two  years,  and  procured  letters  of  administration 
of  the  effects  of  his  mother,  and  he  thereby  became  her 
legal  personal  representative. 

Catherine  Perrin,  another  of  the  testatrix's  sistefs^ 
died  on  the  5th  of  February  1803,  leaving  one  child 
cmly,  Sarah,  the  wife  of  William  Geddes,  who  died  on 
the  5th  of  July  1803,  of  the  age  of  nineteen  years^  leav- 
ing only  one  child,  the  Defendant,  A.  P.  Geddes,  who 
attained  the  age  of  twenty-two  years ;  and  he  having 
procured  letters  of  administration  to  the  effects  of  his 
•mother  to  be  granted  to  him,  he  thereby  became  the 
legal  personal  representative  of  the  said  Sarah  Geddes. 

Catherine  Perrin,  by  her  will,  dated  16th  May  1802f 
appointed  William  David  Evans  and  Thomas  Lyon  her 
iexecutors,  both  of  whom  proved  the  same,  and  thereby 
became  her  legal  personal  representatives.  W.  D.  Evans 
survived  T.Lyon,  and  died  in  December  1821,  having 
by  hn  will  appointed  the  Plaintifis^  Peter  Vawdrey  and 
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Dame  Hannah  Evans,  bis  executor  and  executrix^  who 
duly  proved  the  same,  and  thereby  became  the  legpd 
personal  representatives  of  the  said  Catherine  Perrin.     . 

The  Defendant,  Mary  Vaisadrey,  had  six  children^  who 
are  all  living ;  namely,  the  Defendant,  Gilbert  Vcemdreg^ 
then  in  the  fiftieth  year  of  his  age ;  the  Plaintiff,  PeUr 
Vaix)drey,  then  in  the  forty-ninth  year  of  his  age;  the 
-Defendants,  Richard  Vawdrey,  then  in  the  forty-seventh 
year  of  his  age ;  William  Va!wdrey,  then  in  the  forty-fifth 
year  of  his  age;  Thomas  Vawdrey,  then  in  the  fbr^- 
third  year  of  his  age ;  and  Sarah  Darell  Vamodreiff  then 
in  the  fortieth  year  of  her  age.  The  Defendant,  Mary 
Vawdrey,  never  had  any  other  children  or  child. 

Dame  Hannah  Evans  never  had  any  children  or  child* 

The  Master  reported  that  he  could  find  no  other  next 
of  kin. 

Mr.  Duckworth  for  the  Plaintiff. 

Mr.  BicJcersteth  and  Mr.  Koe  for  Defendant,  Archie 
bald  PeiTiji  Geddesy  cited  Leake  v.  Robinson  (a),  and 
Btdl  V.  Pritchard.  (6) 

Mr.  Pemberton  and  Mr.  Simpkinson  for  the  executors 
of  William  Geddes,  as  the  representative  oi  Sarah  Geddes. 
The  bequest  over  after  the  gift  to  the  issue,  after  the 
gift  to  the  children  of  the  sister  of  the  testatrix,  is  clearly 
void,  and  is  admitted  so  to  be  on  all  sides.  But  we  say 
that  the  gift  to  the  children  themselves  is  absolutely  vested, 
Hanson  v.  Graham  {c\  subject  only  to  be  divested  on 


(a)  2  Met.  3eZ. 


(i)  1  Ruts,  213. 


(c)  6  Vet.  239. 
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their  dying  under  twenty-two,  which  is  a  void  limit- 
ation, and  cannot  therefore  divest  the  estates. 

In  the  case  of  Booth  v.  Booth{a\  there  was  a  gift  of  the 
residae  to  trustees  who  were  to  pay  interest  to  two  grand 
nieces  till  their  respective  marriages,  and  then  to  trans- 
fer to  them  their  respective  shares.  One  died  unmarried; 
but  the  Court  held  that  her  share  had  vested  in  her,  and 
belonged  to  her  executors. 

Mr.  Temple  for  Mn  Nicholson.  The  difficulties  of 
this  case  may  be  avoided  by  holding  that  the  gift  is  only 
to  such  children  as  were  in  existence  at  the  time  of  the 
testatrix's  death ;  for  in  that  case  it  would  not  be  con- 
trary to  any  rule  of  law  that  the  vesting  of  the  principal 
be  postponed  until  they  arrive  at  the  age  of  twenty-two^ 
or  to  any  other  time  during  their  lives.  The  difficulties 
would  also  be  avoided  by  holding  that  all  the  children 
took  vested  interests,  subjected  by  the  will  to  be  divested 
by  their  not  attaining  twenty-two ;  which  condition  could 
not  have  any  operation,  not  being  confined  to  children 
then  in  existence,  so  that  the  children  would  take  an 
absolute  interest. 

The  Master  of  the  Rolls. 

This  is  a  bill  filed  to  take  the  opinion  of  the  Court 
on  the  construction  of  the  will  of  Amy  Seaman.  The 
testatrix  has  directed  the  residue  of  her  estate  to  be 
invested,  and  the  interest  to  be  divided  between  her 
four  sbters  during  their  natural  lives ;  and  on  the  death 
of  her  sisters,  she  has  declared  that  the  interest  of  their 
respective  shares  should  be  applied  in  the  maintenance. 


{a)  4  Ves.S99. 
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1830, 


and  education,  or  accumulate  for  the  benefit  of  the  cbil* 
dren  of  each  of  her  sisters  so  dying,  until  they  should 
severally  attain  the  age  of  twenty-two  years ;  and  upon 
any  of  them  attaining  that  age  they  should  become 
entided  to  their  mother's  share  of  the  principal;  and  in 
case  of  the  decease  of  any  of  them  under  that  age,  leaving 
issue,  such  issue  should  be  entitled  to  their  respective 
parent's  share,  at  such  time  as  such  parent  would  have 
been  entitled,  if  living,  thereto. 


The  testatrix  gives  for  life  to  the  four  sisters:  two  of 
them  are  dead;  and  the  question  is.  What  is  to  b6 
done  with  their  shares  ?  One  of  them  left  a  daugbter^ 
who  married  GeddeSy  but  died  under  twenty-two^  leaving 
an  only  child,  who  has  attained  twenty-two.  The  other 
sister,  Mrs.  Nicholson^  left  a  son,  Petery  who  has  attahed 
twenty-two.  The  share  of  his  mother  was  for  some 
time  treated  as  his^  but  a  doubt  having  arisen,  whether 
the  limitation  was  not  too  remote,  an  opinion  was  taken^ 
and  this  suit  was  instituted. 

.  The  authorities  cited  are  extremely  nice,  and  shefV 
the  difficulties  of  this  case,  particularly  in  distinguishing 
this  case  from  the  case  of  Booth  v.  Boolh  (a),  before  Lord 
jUvanley  /  but  it  can  hardly  be  distinguished  from  the 
case  of  Leake  v.  Robinson  {b) ;  (His,  Honor  here  read 
the  residuary  clause  of  the  will  in  that  case ;)  the  time 
of  payment  there  was  to  be  at  the  age  of  twenty-five  or 
marriage.  Now  this,  like  the  present  case,  was  a 
residuary  bequest ;  and  in  Booth  v.  Booth  Lord  AlvanUy^ 
though  not  perhaps  satisfactorily,  thought  the  Court 
should  construe  a  residuary  gift  more  favourably  than 


(fl)  4  Vet,  399. . 


(^)  2  Mer,  365. 
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a  general  legacy  to  make  the  share  vest,  in  order  1880. 
to  prevent  an  intestacy.  That  distinction  would  be 
in  favour  of  this  case.  The  interest  is  to  be  applied 
to  the  maintenance  of  die  children  until  they  attain 
twenty-two,  and  then  they  are  to  be  entitled  to  the 
principal.  There  can  be  no  difference  whether  the 
age  is  twenty-two  or  twen^-five.  In  heake  v.  Bobinson 
the  share  was  to  vest  at  twenty-five  or  marriage;  in 
this  case  at  twenty-two  only.  This  case  may  therefore 
be  said  to  run  on  all  fours  with  that  of  Leake  v.  Ro^ 
binson.  It  has  been  argued  that  this  was  vested  because 
maintenance  was  given ;  but  it  has  never  been  held 
vested  where  it  was  given  over  if  the  legatee  did  not 
attain  a  certain  age.  Here  the  testator  has  directed  that 
if  a  child  die  before  he  attains  twenty-two  years,  bis 
sbaFC  shall  go  over;  that  repels  all  presumption  of  vest- 
ing, because  simply  maintenance  is  given.  There  is  a 
different  rule  with  respect  to  freehold,  as  in  Boraston*s 
case  (a),  and  the  cases  which  followed  it.  But  in  no 
case  has  personal  property  been  held  to  vest,  notwith- 
^nding  interest  is  given  to  the  legatee,  where  the  legacy 
b  given  over,  and  where  a  certain  age  is  to  be  attained. 
On  the  part  of  Nic?tobon,  the  grandson,  it  was  said  by 
counsel  that  the  words  applied  to  children  living  at  the 
death  of  the  testator ;  but  that  cannot  be. 

With  respect  to  what  has  been  said  about  accumu- 
lations, the  act  on  that  subject  was  passed  in  the  fortieth 
year  of  the  late  king ;  and  this  will  having  been  made  in 
^798,  the  act  does  not  apply  ^ 

My  opinion  being  that  the  gifts  to  the  children  of  the 
listers  are  void,  as  too  remote,  the  subsequent  gifts  are 


(fl)  5  Co.  10.     Doe  v.  I^,  3T.R.4 1. 
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18S0.        also  too  remote,  and  the  shares  as  they  drop  Id,  belong 
to  the  next  of  kin. 


Vaworby 

V. 


The  costs  to  come  out  of  the  residue. 


See  Gi&ert  on  Uses,  p.  261.,  Mr.  Sugden\  note.  Prodor  r. 
Biihop  of  Bath  and  WelU,  2  H.  B.SSS.  Cambridge  v.  Rous,  8  Fct.  It. 
Lade  V.  Holford,  3  Burr.  1416.  Blantford  v.  Tkackerell,  8  Ves,  job. 
258.  Taiflor  Y.  Biddali,  2  Mod.  289.  Stephens  v.  Stephens,  Fw'^ 
tester.  Cases  temp.  Talbot,  228. 


BETWEEN 

Westminstee  THOMAS  BAKER  and  ANN  his  Wife,  late  ANN 

CREASE,  Widow,  -  -    Plaintifi; 

AND 

WILLIAM  BENT,  -  -    Defendant. 


Hall. 
February  8. 


Reversions. 


A  person  hav- 
ing a  rever- 
sionary inte- 
rest expectant 
upon  the 
death  of  R. 
ufithout  issue. 


rpHE  Plaintiff,  Jnn  Crease^  then  the  wife  of  JVal* 
stngham  Ct^eascj   being  under  the   will  of  James 


Fifdayson  seised  of  four  equal  undivided  eleventh  parts 
of  a  wharf  and  two  houses  in  Cannon  Raw  in  fFes/- 
minster^  in  the  occupation  of  the  Defendant  or  his 
under-tenant,  in  reversion  expectant  upon  the  death  of 
sells  the  same.  James  Robyj  without  issue  male,  agreed  to  sell  the  same 

after,  a  bill  is    to  the  Defendant  for  275/. 

filed  to  set 

aside  the  sale,  /.  .        y 

4>n  the  ground      James  Bjoby  was  then  about  sixty-four  or  sixty-five  years 

^f  consider-^^  of  age,  and  bad  not  any  male  issue,  and  was  not  married. 

ation : 

Held,  that  the  Court  will  not  enter  into  the  value  of  property  on  such  a  coo* 
tinsency. 

fiut  it  appearing  that  the  treaty  was  entered  into  on  a  basis  of  considerinj^  the 
contingenev  to  be  half  the  value  of  the  reversion,  the  Court  directed  an  enquiry  of 
the  real  value  without  reference  to  the  contingency,  and  directed  that  that  contiii* 
geocy  should  be  rated  at  one  hdf  the  value. 
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In  April  1818  the  Plaintiff  Ann  Ctease^  and  her  then  1880. 

hasband,  by  lease,  rdeaae,  and  fine,  conveyed  this  pro-  *-'•"'  ^ 

perty  to  the  Defendant.  v. 


James  Roby  died  on  the  11th  of  September  1822,  with- 
out issue. 

The  bill  stated^  that  the  annual  value  of  the  feur 
elevenths  was  at  the  time  of  the  purchase,  and  then  was, 
157/.;  and  that  the  Defendant  actually  paid  that  rent  for 
four  other  eleven  parts  or  shares  of  the  same  pr^ 
mises,  which  he  held  as  tenant  to  a  Mrs.  FeamaU^  the 
owner  thereo£ 

The  bill  charged,  that  the  Plaintitf*  and  her  husband 
were^  at  the  time  of  the  sale,  in  poverty  and  distress, 
and  that  the  Defendant  was  acquainted  with  it.  And 
also  charged  that  the  consideration  was  grossly  inade- 
quate ;  and  the  bill  prayed,  that  the  agreement  and  con- 
veyance might  be  declared  fraudulent  and  void,  and  be 
delivered  up  to  be  cancelled. 

The  Defendant,  by  his  answer,  set  forth  a  letter  from 
Mr.  and  Mrs.  Creases  solicitor,  desiring  to  know,  whe- 
ther he  would  be  disposed  to  treat  for  the  purchase  of 
the  reversionary  interest  on  having  a  clear  title;  that  the 
parUes  were  determined  to  endeavour  to  effect  a  sale, 
but  previously  to  a  public  sale  they  wished  the  Defend- 
ant to  have  ^  option  of  refusals 

After  some  dme  a  price  was  named  on  behdif  of  the 
vendors  at  1200/.,  for  the  reversion  after  the  death  of  the 
present  tenant  for  life. 

The  Defendant's  solicitor  offered  550/.  i  but  tm  the 
ddivery  of  the  abstract  of  title,  it  was  found  that  the 
vendors  had  not  an  absolute  reversion  expectant  on  the 
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1830.        death  of  James  Hohy^  but  a  oontiogeiit  revenion 

pectant  not  only  upon  his  death,  but  on  hb  dyijig  widN 
out  issue,  and  on  Elizabeth  Holfy  dying  without  itraa 
She  was  then  fifly-eight,  and  had  neyer  been  married. 
She  died  in  1821.  Janies  Roty  died  in  1822.  The 
Defendant  ultimately  offered  275/.,  which  was  accepted. 

The  Defendant  admitted,  that  as  tenant  to  the  trus- 
tees of  Mr.  FeamaU  of  four  other  elcTen  parts  or 
shares  of  the  same  premises,  he  paid  them  the  anniMl 
rent  or  sum  of  152/.  15^.;  but  Defendant  beliered  that 
no  new  tenant  for  the  entirety  of  the  premises  would 
give  420/.  Is.  Sdif  being  after  the  same  rate  as  Defend^ 
ant  so  paid  to  the  trustees  of  Mrs.  Feartialf  for  tlieir 
four  elevenths. 

No  replication  having  been  filed,  this  cause  came  on 
to  be  heard  on  bill  and  answer. 

The  effect  of  the  evidence  is  stated  in  bis  Honoris 

judgment. 

The  value  of  the  reversionary  interest  estimated  by 
Mr.  Morgan,  supposing  the  rent  to  be  420/.,  was  2592/.'; 
but  in  this  the  contingency  of  issqe  was  not  taken  into 
computation,  and  he  would  not  take  upon  himself  to  say 
what  deductions  should  be  made  on  that  account. 


The  evidence  of  the  Defendant  by  two  surveyors 
that  from  270/.  to  300/.  was  the  value  of  the  four  elevenths^ 
under  all  the  circumstances  of  the  contingency. 

Mr.  Pemberton  for  the  Plaintiffs.  This  bill  is  filed  li( 
set  aside  a  sale  of  land,  that  interest  being  reversionary. 
The  Plaintiff  Aniie^  in  the  year  1816,  was  the  wife  of 
Walsingham  Crease^  an  attorney's  clerk,  and  he  was  Uving 
in  a  garret.  ' 
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The  Plaintiff  Mrs.  Baker^  then  Mrs.  Creasej  was  en- 
titled to  four  elevenths  in  reversion  of  Jaines  Roby,  and 
the  interest  was  liable  to  be  reduced  by  him  or  Elizabeth 
Boby  having  issue :  he  was  sixty-three,  and  she  was  fifty- 
eight.  The  first  point  is  as  to  the  value ;  and  if  the  pur* 
chaser  of  a  reversion  fails  to  shew  that  he  has  paid  the 
fall  valuer  the  Court  will  set  the  sale  aside:  this  was 
decided  by  Sir  William  Grants  and  has  been  recently 
acted  upon  by  your  Honor,  (a)  There  was  also  misre^ 
presentation ;  for  it  being  held  at  half  the  yearly  rent 
it  was  worthy  Mr.  Bent  evea  represented  that  rent  to  be 
less  than  it  actually  was.  I  shall  prove,  that  though  he 
represented  the  rent  to  be  70/.  for  these  four  elevenths, 
he  paid  85/. ;  and  it  is  in  proof  that  he  paid  for  another 
four  elevenths  157/.  rent 

• 

Immediately  after  the  existing  contract  was  determined 
by  tlie  death  of  the  tenant  for  life,  the  rent  was  raised 
to  157/. 

I  will  first  call  the  attention  of  the  Court  to  the  evi- 
dence of  Mr.  Morgan  g  and  the  Court  will  see  it  is  clear 
that  the  Plaintiff  did  not  receive  one  third  part  of  the 
value  of  the  property  sold. 

He  values  at  2592/.,  the  entirety  at  a  rent  of  420/. ; 
but  he  did  not  take  into  consideration  the  contingencies. 
Now  the  Defendant  in  his  answer  says,  that  the  value  of 
the  contingencies  is  one  half;  and  the  Court  will  then 
deduct  one  half,  and  the  remainder  will  be  about  1300/. 
But  let  the  rent  be  taken  at  210/.  only,  instead  of  420/19 
there  would  then  be  a  remainder  of  700/. 
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The  witnesses  on  the  part  of  the  Defendant  do  not 
give  the  least  notion  of  the  grounds  on  which  they 
make  their  valuation. 


(«)  And  see  Hilliard  v.  Gtanbcl^  infra^  note. 
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1830.  *  Under  these  circumstances,  it  is  shewn  that  a  purd&ase 
has  been  made  by  the  Defendant  at  a  price  nuich  under 
the  value ;  it  is  clear  that  he  purchased  by  misrepresentr 
ation.  Admitting  there  was  no  knowledge  in  the  Defend- 
ant of  the  distressed  circumstances^  it  is  perfectly  dear 
that  the  Defendant  has  not  given  the  value  of  the  ibur 
eleven  parts,  the  contingencies  of  one  of  sixty-three 
and  the  other  of  fifty-nine  having  issue  amount  to 
nothing.  It  is  incumbent  upon  the  purchaser  of  a  rever- 
sion, even  without  any  fraud,  to  shew  that  he  has  given 
the  full  price :  this  is  the  doctrine  of  the  Court. 

Mr.  Moore  followed,  also  for  the  Plaintiffs. 

Mr.  BicJcersteth  and  Mr.  Beames  for  the  Defendant 

There  never  was  a  case  more  free  from  fraud  and 
surprise :  the  vendors  went  to  the  Defendant ;  and  fo 
far  was  he  from  being  anxious  to  purchase  the  propertyf 
that  he  refused  so  to  do.  They  then  employed  tbdr 
solicitor,  Mr.  Baker,  who  entered  into  a  treaty  with  the 
solicitor  of  Mr.  Bertt.  There  is  no  evidence  of  Mr. 
BerU  being  acquainted  with  any  distress,  except  that 
Mr.  Baker  once  said  his  clients  were  poor.  It  was  in 
treaty  and  negotiation  from  1816  to  1818;  fraud  and 
surprise  are  therefore  out  of  the  question.  The  real 
rent  had  been  previously  communicated  to  the  Plaintiff; 
70/.  was  considered  a  permanent  rent. 

(In  answer  to  a  question  put  by  his  Honor,  he  was 
informed  that  the  answer  to  a  bill  filed  by  Mr.  and  Mrs. 
Crease  against  the  executor  of  the  person  under  whose 
will  they  took  the  propeity,  and  in  which  the  actual  rent 
appeared  to  be  85/.,  was  filed  in  181 1-.) 

Mr.  Bickersteth.  There  is  nothing  like  misrepresent- 
ation ;  and  the  bill  must  be  dismissed  with  costs. 
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Mr.  Pemberton  cited  a  case,  where  a  reference  had        18S0. 
been  made  to  the  Master,  who  reported  a  value  of  600/., 
deducdng  1152.  for  the  contingency  of  issue.     It  was 
argued  here  and  before  the  Chancellor. 

The  Master  qfihe  Rolls.  I  have  no  recollection  of 
it  Can  the  Plaintiff  establish,  that  the  calculations  pro- 
ceeded upon  a  less  rent  than  they  ought  to  have  done? 
One  man  at  sixty-three  may  marry  in  a  year;  another 
man,  with  other  dispositions,  might  not  do  so.  How  is 
it  possible  to  make  any  computation  of  the  value  of  such 
contingencies? 

Mr.  Pemberton  in  reply. 

I  have  already  stated  a  case  which  was  argued  before 
your  Honor  when  Vice-Cbancellor :  the  contingency  was 
the  death  of  a  person  of  the  name  of  Newton^  without 
issue  male.    He  was  married.    [Master  of  the  Rolls. 
What  age  was  his  wife  ?]     That  did  not  appear.     In 
that  case  a  reference  was  made  to  the  Master  to  report 
the  value,   and   the   Lord  Chancellor  confirmed  your 
Honor's  decree;   but  it  does  appear  to  me  that  the 
Court  is  not  embarrassed  with  that  difficulty.   We  have 
here  Mr.  Bent  dealing  for  this,  and  he  well  knew  Mr. 
B^by.     He  had  illegitimate  issue;  and  therefore  there 
was  the  less  chance  of  his  marrying.     Mr.  Bent  offered 
to  become  the  purchaser,  allowing  one  half  for  the  con- 
tingency:    this   is  according   to    his    own    statement. 
Therefore  take  the  value^  and  deduct  one  half  for  the 
value  of  the  contingency ;  and  yet  we  find  that  he  has 
not  paid  more  than  one  third  of  the  value  of  the  pro- 
perty: then  the  actual  rent  was  not  half  the  value.     It 
is  sufficient  for  me  to  shew  that  the  treaty  proceeded  on 
a  mistake.     It  is  said  we  knew  the  value;  but  in  the  sale 
of  a  reversion  it  is  for  the  purchaser  to  make  out  that 
he  has  given  the  full  value :  that  was  decided  by  Sir 
tVitUam  Grant.    This  is  a  reversion  purchased  at  less 
than  the  valuei  and  therefore  the  purchase  cannot  stand. 
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1 890.  The  Master  of  the  Rolls.  Had  this  case  turned  opoo 

the  question  whether  a  proper  value  bad  been  given  for  a 
contingency,  I  should  have  dismissed  it  with  costs ;  for 
how  con  a  value  be  put  upon  the  contingency  of  a  man's 
marrying  and  leaving  issue?  But  if  a  treaty  proceed 
upon  a  notion  that  the  annual  value  is  less  than  it  really 
is,  it  would  be  plain  that  less  than  the  value  was  given. 
Was  the  calculation  in  this  case  made  upon  a  less  rent 
than  was  actually  paid  ?  Now  the  calculation  here  was 
made  upon  an  annual  rental  of  70/. ;  and  Mr.  Nelson^ 
the  Defendant's  solicitor,  in  his  letter  so  stated  it: 
whereas  the  truth  is,  it  appears,  that  the  rent  was 
80/.  10^.  There  is  reason  to  suppose  that  the  calcida- 
tion  did  not  proceed  upon  the  real  value.  In  1822,  on 
the  death  of  the  tenant  for  life,  a  lease  was  granted  at 
420/.,  which  for  the  four  elevenths  was  152/.  per  annnnu 
It  is  then  said,  that  this  price  was  given  for  the  local 
advantages;  but  I  concur  with  Mr.  Pemberton^  that  it  ia 
incumbent  on  the  Defendant  to  prove  the  value.  This 
has  been  long  acted  upon. 

I  am  therefore  disposed  to  send  an  enquiry  to 
the  Master,  What  was  the  value  in  1817,  when  the 
contract  was  entered  into  ?  But  how  can  you  value  the 
contingency  ?  It  appears,  as  has  been  stated  by  Mr. 
Pembertonj  that  these  parties  have  considered  this  contin- 
gency as  of  the  value  of  one  half  of  the  property,  and 
concluded  the  treaty  on  that  basis.  MisrepresentaUon 
is  not  charged  in  the  bill.  Upon  the  whole,  I  think  the 
justice  of  this  case  will  be  best  answered  by  directing  an 
enquiry  what  was  the  actual  value  of  the  reversion  of 
four  elevenths  of  that  property  at  the  time  of  the  treaty^ 
without  respect  to  the  contingency. 

This  certainly  is  not  a  case  to  be  favoured ;  for  it  is 
not  until  1828  that  the  bill  is  filed.  If  the  price  given 
shall  appear  to  be  not  one  half  of  the  value  at  the  time 
I  shall  declare  the  purchase  Void,  but  without  costs,    t 
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cannot  give  costs ;  the  tenant  for  life  having,  lived  five        1880. 
years  after  the  agreement,  and  six  years  having  elapsed 
from  his  death  until  the  bill  was  filed. 

Declare^  as  between  these  parties,  this  contingency  is  to 
be  considered  as  of  the  value  of  one  half  of  the  reversion. 

Let  an  enquiry  be  directed  what  was  the  value  of  the 
reversion  at  the  time  of  the  agreement,  without  reference 
to  the  contingencies. 

No  coats  given  up  to  the  hearings 

Reserve  further  directions  and  costs. 

Reg.  Lib.  A.  ]  a29.  fol  2385. 

HILLIARD  V.  GAMBEL.  18S9. 

July  SS. 
This  was  a  bill  filed  in  1826,  to  make  void  a  sale  of  a  re- 
version made  in  1805;  it  was  proved  that  the  price  was  in- 
adequate. It  was  held,  that  in  a  suit  to  make  void  the  sale 
of  a  reversion,  it  was  not  necessary  to  prove  fraud  or  sur- 
prise ;  inadequacy  of  consideration  being  alone  sufficient,  by 
the  decided  cases,  to  authorise  the  court  to  make  void  the 
sale  and  treat  the  purchaser  of  a  reversion  only  as  a  mort- 
gagee: that  is,  that  the  vendor,  paying  the  purchaser  his 
principal,  interest,  and  costs,  is  entitled  to  a  reconveyance. 

Reg.  Lib.  A.  1828.  fol.  2657. 


M*NAB  V.  MENSAL.  -nunday, 

Feb.  \U  1990. 

TN  this  case  Mr.  Bag$ha'we^  the  counsel  for  a  subse-  Prat^c^^ 

quent  incumbrancer,  asked  to  be  dismissed,  being 
satisfied  she  would  never  get  any  thing,  and  undertaking 
to  join  in  any  conveyance  she  might  be  called  upon  to 
execute. 

TTie  Master  of  the  Rolls  said  that  she  ought  to  have 
disclaimed  on  hernnswef.    She  must  temain  a  partjr* 
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1830. 


Thunday^ 
February  11. 

Executor. 

Practice. 

Cotti. 

A  person  ap- 
pointed with 
another  exe- 
cutor, and  who 
diBclaims,  but 
who  does 
some  acts  as  a 
friend  of  the 
family,  is  not 
to  be  con- 
sidered to  haTe 
acted  as  an 
executor,  and 
a  bill  against 
faim  as  such 
would  be  dis- 
missed with 
costs. 


DOVER  V.  EVERARD. 

^I^HE  question  was  as  to  the  responsibility  of  an  exe- 
cutor who  had  disclaimed.  He  executed  a  dis- 
claimer, as  he  stated  in  his  second  answer,  on  the 
2Sd  Februaty ;  yet  it  appeared  that  he  did  some  prior 
acts. 


The  Master  of  the  Rolls.  In  the  absence  of  cir- 
cumstances, he  would  be  thought  to  have  acted  as 
executor;  but  by  the  evidence  he  was  only  acting  as 
agent  of  the  other  executor,  and  as  a  kind  friend  of  the 
family,  friendly  advising  them  in  the  disposal  of  the  estate. 
It  b  perfecdy  pliun  that  the  Defendant  never  meant  to 
act  as  executor. 

Bill  dismissed,  as  against  that  executor,  with  costs. 


Account  directed  against  other  parties. 


Rolls. 
February  13. 


ROFE  V.  SOWERBY. 


The  te»totor       JOHN  ROFE  by  his  will  bequeathed  in  the  follow- 

directed  his       t/  t 

personalty  to  ing  manner : — "  I  direct  all  my  just  debts,  funeral 

be  invested       expenses,  and  the  charge  of  proving  this  my  will,  be 
use  and  main-  fully  satisfied  and  paid.     I  desire  that  my  furniture  and 

^aughte^^         ^^^^  ™^y  ^®  *^'^  ^^^^  ^y  decease  to  be  converted  into 
slie  arrived  at    money,  together  with  my  funded  property  and  house; 

and°w^wi  she   likewise  50/.  which  I  am  entitled  to  from  my  club,  be  in- 
attained 
tweiiiy-one>  the  remainder  to  be  paid  to  the  aatighter. 

She  died  under  twenty-one  t 

Held,  a  vested  inier«it« 
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vested  in  the  hands  of  my  executors  for  the  sole  use  and  1830. 
maintenance  of,  bringing  up  and  supporting  my  dear 
daughter  Sebecca  JVarman  Bofe  until  she  arrives  at  the 
age  of  twenty-one;  and  when  she  attains  the  age  of 
twenty-one,  to  receive  the  overplus,  should  there  be  any 
remaining  from  the  above  funded  property,  house,  and 
SOL  left  me  by  my  club,  after  paying  the  expenses  in- 
curred for  the  maintenance,  support,  and  education  of 
my  daughter  Rebecca  Warman  Bqfe^  the  remainder  to 
be  paid  into  her  hands  for  her  sole  use  and  disposal.'* 

Rebecca  Warman  Rqfe  died  under  age,  unmarried,  and 
intestate,  leaving  the  Plaintiff,  her  only  surviving  aunt 
and  next  of  kin. 

The  testator  left  three  sisters,  the  Plaintiff,  and  two 
others  who  died  in  the  lifetime  of  Rebecca  Warman 
Rofe  I  and  the  question  was.  Whether  the  bequest  was 
vested  in  Rebecca  Warman  Rqfe  ?  If  it  were,  the  property 
went  to  the  Plaintiff  as  her  surviving  aunt  and  sole  next  of 
kin ;  on  the  other  hand,  if  it  did  not  pass,  it  became  the 
property  of  the  Plaintiff,  in  conjunction  with  the  repre- 
sentatives of  the  two  deceased  sisters. 

7^  Master  of  the  Rolls.  I  am  of  opinion  that  this 
is  a  vested  interest 

Declare  that  it  was  vested  in  R.  W.  Rqfe  the  infant; 
and  upon  her  death,  intestate,  under  twenty-^ne,  went 
to  her  next  of  kiur 

Refer  it  to  the  Master  to  ascertain  who  were  the  next 

of  kin  of  Rebecca  Warman  Rqfe  at  the  time  of  her 

death. 

R^.  Lib.  1829.  B.  fo.  766* 
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Rolls.  BARTON  V.  TATTERSALL- 

February  16. 

Intolvent  AcU.  JiHILIP  JACOBS^  on  the  \^h  September  1814., 

.  ,  dischar£ed  from  the  Kinsc's  Bench  prison  by  tbd 

A  person  who  .    ,      **  ^  .  ^    *.  .       i 

had  been  twice  commis^oners  under  the  act  for  the  relief  of  insoiTent 

Sie^colurtfOT    d®^'^">  having  previously  executed  the  usual  sssigiH 

the  relief  of     ment  to  the  provisional  assignee.     He  subse()iieDtIy  re* 

insolvent  j  i.«     i_     •  j  •     i_  •  i_  j 

debtors  died     sumed  his  business,  and  again  becoming  embarrassed, 

possessed  of     on  the  22d  day  of  February  1820  he  again  took  the 
considerable      ,        /.       -    ,  i  .         i  i        .  i_ 

property :         be&ent  of  the  act,  making  the  usual  assignment  to  the 

Held,  that    provisional  assignee,  and  entering  into  the  recogniaanee 

could  admi-      required  by  the  act  54  G.  3. 

nister  the 

fund:  that  first 

the  creditors         He  subsequently  became  possessed  of  property;  and 

SS>?d '"^   oo  the  4th  of  December  1826  he  made  his  will,  and 

insolvency        thereby  appointed  the  Defendant,  Edmund  TaUersaU^  his 

should  be 

paid;  then         executor. 

those  afber  the 

first  insolven-  _ 

cy;  and.  The  testator  died  on  the  6th  of  January  1827;  the 

lastly,  those      Defendant  proved  his  will,   and   possessed  himself  of 

insolvency.       exchequer   bills,    long  annuities,  and   other   property* 

The  Plaintiff  was  the  assignee  under  both  insolvencies, 

f^nd  was  a  creditor  under  each  of  them. 

The  bill  stated  the  preceding  facts,  and  charged  that 
the  personal  estate  of  P.  Jacobs  was  more  than  sufficieni 
to  pay  in  full  and  discharge  all  his  debts  due  at  the 
time  of  his  death,  and  which  were  contracted  after 
bis  discharge  as  aforesaid;  that  after  payment  there- 
of, a  very  considerable  surplus  would  remain,  BftA 
would  be  applicable,  and  ought  to  be  applied,  in  and 
towards  payment  of  the  Plaintiff  and  the  other  scheduled 
creditors  of  the  said  P.  Jacobs^  under  his  insolvencies  as 
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Barton 


fiir  as  the  same  would  extend;  and  that  the  PIainti£P       1880. 

was  entitled  to  receive  such  surplus  in  order  to  apply 

the  same  accordingly.    The  bill  prayed  to  that  effect.  v. 

Tattcrsalu 

The  Defendant  admitted,  by  his  answer,  that  there 
would  be  a  surplus  after  paying  the  debts  of  the  testator 
OQOtracted  subsequently  to  his  discharge  under  the  in- 
solvent debtors'  act;  and  he  submitted  to  act  under  the 
direction  of  the  Court 

Mr.  PemberUm  and  Mr.  Parker^  for  the  Plaintiff, 
called  the  attention  of  the  Court  to  the  statutes  for  re- 
lief ai  insolvent  debtors  in  England:  this  case  is  not 
within  the  provisions  of  the  statute  of  limitadons ;  that 
statute  bars  the  remedy,  but  does  not  destroy  the  right. 
By  the  acts  for  the  relief  of  insolvent  debtors  in  England^ 
although  the  debtor  be  discharged,  yet  his  goods  and 
chattels  are  sdll  liable:  the  legislature,  contemplating 
ibat  the  insolvent  might  acquire  future  property,  pro- 
vided for  the  interest  of  the  creditors  upon  it;  whidi 
shews  the  intention  of  the  legislature  that  the  statute  of 
limitations  Aould  not  apply.  The  insolvent  died  in 
1826,  possessed  of  considerable  property;  and  his  ex- 
ecutor in  his  answer  admits  that  he  had  more  than 
was  sufficient  for  payment  of  all  his  debts :  the  estate  is 
liable  for  the  debts  contracted  before  the  insolvencies, 
after  payment  of  the  debts  subsequentiy  contracted. 

Mr.  Biciersteth  and  Mr.  Ma  wale  for  the  Defendants. 
Tlie  Plaintiff  is  the  assignee  of  both  insolvencies ;  the 
Insolvent  Debtors'  Court  has  refused  to  put  the  recog- 
aiaaHces  in  foirce;  the  insolvent  acts  discharge  the  per- 
son and  not  the  estate,  so  that  creditors  have  the  same 
remedy  against  the  property  of  the  insolvent  as  if  the 
act  had  not  been  made.  The  insertion  of  the  name  of 
the  creditor  in  the  insolvent's  schedule  does  not  alter  the 


880  CASES  IN  CHANCERY 

18S0.        case,  and  that  is  all  the  insolvent  has  done:  there  is, 

«" '  therefore,  nothing  here  to  bar  the  operation  of  the  statate 

Barton  ... 

V.  of  limitations. 

Tattsksall. 

Mr.  Pemberton.  The  assignee  of  an  insolvent  is  no 
more  barred  by  an  insolvency  than  the  assignee  of  a 
bankrupt,  who  can  claim  all  his  property  up  to  the  time 
of  his  certificate. 

The  Master  of  the  Rolls.  This  is  the  case  of  a 
bill  filed  by  the  assignee  of  an  insolvent  debtor.  All 
the  acts  present  only  the  liability  of  the  estate  of  an  in- 
solvent to  the  payment  of  the  debts  from  which  he  has 
been  discharged  after  the  pa3rment  of  his  subsequent 
debts.  They  all  present  a  particular  mode,  whieh  has 
not  been  pursued  in  the  present  case ;  and  the  qoestioQ 
is.  Whether  a  court  of  equity  can  administer  the  assets 
in  its  own  mode  ?  I  am  of  opinion  that  it  can.  The 
insolvent  has  taken  the  benefit  of  the  act  twice;  and  the 
tTie  statute  of  order  of  the  Court  must  be^  to  pay  last  the  creditora 

doMno^l^ct  ^^^^^  ^^^  ^^^^  insolvency.     1  do  not  consider  the  lapse 
the  creditors     of  ten    years  of  any  importance ;  for  this  case  is  not 

vent  in  respect  ^^^i"  the  statute  of  limitations* 

of  the  time 

elapsed  since 

his  discharge.        Declare^  that  after  payment  of  the  debts  and  fimeral 

expenses  since  the  last  insolvency,  the  surplus  assets  of 

the  testator's  estate  is  applicable  to  the  payment  of  debts 

under  the  second  insolvency,  and  then  in  payment  of 

the  debts  under  the  first  insolveftcy^ 

The  usual  accounts  and  directions. 

Reg.  Lib.  A.  1829.  foL  1118. 


REPORTS  OF  CASES 


ARGUED  AND  DETERMINED  188a 


IN 

Xfte  l^tjj!)  Court  of  CJancerp. 


WATSON  and  Another  v.  REED.  ^^"• 

February  15. 

^T^HE  Plaintifis,  on  the  Ist  day  of  June  1826  con-  Vendor  and 

-■•    tracted  to  sell  some  bouses  to  the  Defendant.   The  y^^^^**^' 

Plaintiffi'  solicitor  delivered  an  abstract  in  due  time,  and         J 

in  September  1826  the  Defendant's  solicitor  examined  A  purchaser 

it  with  the  title  deeds,  and  on  the  21st  September  1826  notice  uiat  he 

the  Defisndant's  solicitor  returned  it  to  the  solicitor  for  !?"Illj?f  lu^ 

complete  toe 

the  Plaintiffs,  with  inquiries  and  observations.     Some  purcbafe,aQd 

iurther  correspondence  passed  on  the  title,  and  on  the  hayingdeUyed 

*l\h  April  1827  the  Defendant's  solicitor  wrote  to  the  ^^^®^^^L: 

solicitor  of  the  Plaintiffs  that,  under  all  the  circumstances,  performan^ 

the  Defendant  declined  to  complete  the  purchase.  ^^^^  '***"  ^u 

*^  ^  twelve  months 

after  that 
On  the  20th  of  AprU  1828,  and  not  till  then,  the  ^J^hSd 
Plaintiffs  filed  their  bill  for  specific  performance.     The  that  it  was  an 
Defendant  by  his  answer  submitted  that  no  part  of  the  jeigy^  a„d  jj^ 
purchase-money,  nor  any  interest  thereon  from  any  time,  ^jsjied  the  bill 
remained  due  from  him  on  account  of  the  purchase,  inas- 
much as  he  insisted  that  by  reason  of  the  lapse  of  time 
after  the  notice  given  by  him  of  the  abandonment  of  the 
purchase  until  the  adoption  of  any  proceedings  on  the 

Cc 


Reed. 
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1830.        part  of  the  Plaintifis  to  enforce  the  said  agreement, 

\  ~-  -'     the  PlaintifTs  must  be  deemed  and  considered  to  have 

Watson 

V.  acquiesced  in  such  abandonment,  ana  oould  not  now 

enforce  the  performance  thereof 

Mr.  Preston  and  Mr.  Girdlestone  for  the  Plaintifis. 

Mr.  Hayter  for  the  Defendant 

'    • .-  - 

The  Masteh  of  the  Rolls.  On  the  TtK  of  April 
1827  the  vendors  are  informed  that  the  purchaser  would 
not  complete  the  contract,  and  the  vendors  take  no  step 
until  the  20th  of  April  following,  more  than  twelve 
months ;  when  they  file  this  bill.  This  is  a  most  un- 
reasonable delay,  and  the  vendor  is  not  entitled  to  the 
interference  of  this  Court 

Bill  dismissed  with  costs. 
R%.  Lib.  1829.  B.  p.  62il. 
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SABERTON  v.  SKEELS.  .^"h!!!!*"* 

Jwie  IS. 

rpHOMAS  SKEELS,  by  his  will,  having  directed  his  Husband  and 

trustees  to  convert  his  personal  estate  into  moDejy       J  ' 
directed  them  to  pay  his  debts ;  secondly,  400/.  to  his  wife  ;*    periy. 
thirdly,  to  pay  to  his  daughter  Elizabeth^  the  wife  of  Mr»*  Pcr»(mal  Re- 
Jbseph  Saberian  Saberton  of  Chaiiens,  the  sum  of  lOOOL  Contimction  of 
at  the  end  of  one  year  after  his  decease^  to  be  settled  in     '^^  words. 
the  same  manner,  and  subject  to  the  same  uses,  powers^  a  testator 
and  limitations  in  every  respect  as  were  thereinafter  u^^^^n*" 
contained  as  to  the  respective  sums  of  100021  to  be  set-  legacies  to  his 
tied  on  hb  daughters  as  was  thereinafter  mentioned ;  and,  ^aw^hters,  di- 
:feurthly,  to  pay  to  each  of  his  daughters,  Mary,  Harriett^  rected  that 
Ann,  Joanna,  and  Sarah,  and  to  any  child  or  children  legacy  to  each 

which  he  might  have  after  the  making  of  that  his  will,  pf  them  should 
,  ,  be  invested  m 

or  who  might  be  born  after  his  decease,  the  sum  of  the  name  of 

2000/.  each,  to  be  paid  to  them  as  thereinafter  was  Jh!j'^<Wh^ 
mentioned.    And  as  to  the  said  several  sums  of  2000/.,  entitled,  in 
the  testator  thereby  directed  the  interest  of  the  share  of  ^^  ^^  |^^ 
each  of  them  to  be  computed  from  the  day  of  his  decease,  terest,  for 
or  as  much  thereof  as  might  be  necessary  to  be  paid  and  ^eipt  should 
applied  for  their  bringing  up,  education,  or  other  ad-  be  sufficient, 
vancement,  until  they  should  respectively  attain  the  age  not  be  subject 
of  twenty-one,  or,  if  a  daughter,  until  her  ^marriage,  if  {,ep  ^u^^^^ 
she  marry  under  twenty-one  with  the  consent  and  appro-  and  the  prio- 
bation  of  his  said  trustees,  or  the  survivors  or  survivov  ^^  her^death 

pass  and  be 
subject  to  any  will  or  disposition  she  might  under  her  hand  and  seal  make  thereof 
and  for  want  thereof  should  go  to  her  personal  representatives. 

The  Plaintiff  married,  in  succession,  two  of  the  daughters : 

Held,  that  the  words  "  personal  representatives,"  mean  executors  and  admini^ 
trators;  that  the  wite  tookan  absolute  interest,  and  that  the  husband  on  her  death 
became  absolutely  entitled. 

The  ^larriage  with  the  second  sister  having  been  solemnized  in  Scotland,  an 
inquiry- wat  directed,  whether  it  had  actually  tuLtn  place. 

Cc  2 
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1B80«'       bftheiDi  or  of  the  executors  or  administrators  of  such 
L-*^'  survivor ;  and  upon  any  of  them  attaining  the  age  of 

V.  twenty-one  years,  or  upon  the  marriage  of  any  daughter 

before  that  time  with  such  consent  as  aforesaid,  then  he 
directed,  that  as  to  such  daughter,  the' sum  of  10002., 
together  with  the  whole  accumulations  of  interest,  be 
paid  to  such  daughter ;  and  that  the  vemi^tig  1000/. 
to  each  be  settled  as  thereinafter  mentioned;  and  as 
to  the  said  seteral  sums  of  1000/L  so  to  be  settle(^ 
he  did  thereby  direct  that  each  sum  of  10002.  so  be-* 
longing  to  each  be  invested  in  the  funds  in  the  names 
of  his  said  trustees,  and  the  daughter  entitled  to  the 
same,  or  should,  in  the  same  tiames,  be  put  out  on  real 
securi^^  the  interest  thereof  to.be.  paid  to  ^is  d|m{^. 
ter  entitled  to  the  same,  for  which  her  receipt  alone 
should  be  sufficient,  and  which  should  not  be  subject  to 
'  the  debts  or  control  of  any  husband  she  might  hav^  aad 
should,  after  her  death,  pass  and  be  subject,  aooording 
to  any  will  or  disposition  she  might,  under  her  hand  or 
seal,  make  thereoi^  and  for  want  thereof,  should  go  to 
her  personal  representatives;  and  if  the  daughter. sp 
entitled  to  the  10002.  should  at  any  time  choose  to  sink 
the  same,  or  any  part  thereof  in  the  purchase  of  one  or 
more  annuities  for  her  own  liie,  in  like  manner  payable 
to  her  sole  use,  and  not  subject  to  the  debts  of  her  bus* 
band,  his  said  trustees,  together  with  such  daughters, 
were  thereby  authorized  and  required  to  invest  the 
same  accordingly  on  government  or  good  real  security, 
but  not  otherwise.     The  Plaintiff  married  two  of  the 
daughters,  Elizabeth  and  HarrieU  9  they  are  both  dend; 
Elizabeth  left  three  children.     Neither  of  those  daugh- 
ters made  any  will  or  disposition  of  the  funds,  and  the 
Plaintiff  took  out  letters  of  administration  to  the  effects 
of  each  of  them. 

Mr.  Tintiey,  and  Mr.  Preston,  (or  the  Plaintif&. 
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Mr.  Ttnnet/.  The  question  is,  whether  the  hasband  1830. 
is  not  entitled  to  the  portions  of  the  two  sisters  whom 
he  married  in  succession,  those  sisters  having  died  with- 
out making  any  appointment,  and  the  husband  having 
survived  them  ?  In  the  case  of  Price  v.  Strange  (a),  the 
testator  direeted  the  money  arbing  from  the  sale  of  his 
real  estates  to  be  divided  amongst  such  of  his  children 
as  should  be  then  living,  atid  the  legal  representative  or 
rqfresemtatives  qfhim^heri  or  them,  as  should  be  then 
dead ;  and  your  Honor  there  said,  that  the  ordinary 
sense  of  I^^al  representatives  is  executors  or  administra- 
tors, and  that  the  children'  took  a  vested  interest.  The 
cases  of  Eoans  v.  Charles  {b)  and  Bridge  v.  Ahbott  (c) 
were  cited ;  in  the  former,  a  testatrix  directed,  that  if « 
legatee  died  in  her  lifetime  the  legacy  should  be  paid  to 
her  personal  representatives,  and  the  Conrt  held  that 
her  administrator  took  beneficially.  The  words  ^^  per- 
sonal representatives"  are  words  of  limitation,— >« in 
soiiie  dffies  there  has  been  a  difference  of  phrase,  — but 
here  we  have  the  term  *^  personal  representatives^**  which 
is  88"  definite  with  regard  to  chattels  as  ^^  heirs**  is  to 
land.  There  are  two  other  cases  in  which  the  point 
was  adverted  to^  —  Anderton  v.  Dawson  {d\  BayUy  v. 
Jf^ht.{e) 

I  submit  that  the  testator  has  done  no  more  in  the 
events  that  have  happened  than  to  give  a  vested 
interest. 

Mr.  Preston.  The  words  are,  •*  personal  represent- 
atives," not  ^^  next  of  kin,"  which  is  a  most  important  dis- 
tinction. Words  must  be  construed  in  their  genuine 
sense,  unless  a  different  construction  can  be  put  upon 

'     (a)  6Mad.3S0.  (h)  1  Anstr.  128.  (c)  5  Mad.  t24. 

(d)  l6Ves.jun.Sii.  ie)l9Fet.49.     ^ 

Cc  3 
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• 

188Q.  them  by  the  context  of  the  instrument  Was  i(  eirer 
decided  that  "  personal  representatives"  pieant  next  of 
kin  ?  When  next  of  kin  take  as  purchasers,  you  most 
not  look  at  the  statute,  but  the  kindred ;  so  that  if  there 
were  a  child,  and  ten  children  of  a  deceased  child,  thei 
living  child  alone  would  take,  and  persons  of  a  difiereol 
degree  of  relationship  would  be  excluded. 

• 

Your  Honor's  attention  has  been  already  called  tQ 
this  in  the  case  of  Price  v.  Strange^  and  we  invite  your. 
Honor  to  come  to  the  same  conclusion.  What  is  the 
difference  between  personal  representatives  and  execu- 
tors and  administrators  ?  Can  next  of  kin  be  said  to 
be  personal  representatives?  Would  next  of  kin  be 
liable  to  debts  ?  They  may  be  claimants.  In  my  judgy 
ment,  the  purposes  of  justice  will  be  best  served  by 
holding  that  the  words  ^^  personal  representatives"  ere 
the  same  as  executors  and  administrators.  I  also  admits 
that  executors  and  administrator  will  take  in  the  chft« 
racters  of  executors  and  administrators,  and  for  the 
purposes  of  distribution.  It  was  so  defined  by  Lord 
Eldon  in  the  case  of  WeUman  v.  Bawring  (a),  the  case  of 
a  surrender  of  a  copyhold  to  two  persons  upon  certain 
trusts,  and  ultimately  upon  trust  to  surrender  to  the  use 
of  the  executors  or  administrators  of  B. :  the  wife  of  B. 
was  his  administratrix,  and  she  took  the  fee;  but  she 
took  it  in  her  character  and  clothed  with  her  duties  of 
administratrix,  and  distributable  as  if  personal  estate  to 
be  applied  in  a  due  course  of  administration,  {b) 


(a)  1  Sim,  4r  Slew.  S4.  and  S  Russeli^  574, 

(6)  The  reports  cited  do  not  go  to  this  extent,  but  this  ease  of 
WeUman  v.  Bowring  came  on  to  be  heard  upon  further  directions 
on  the  1st  Februaiy  1830,  before  the  Vice-Chancellor,  when  it 
was  decided  that  the  administratrix  took  the  equitable  fee  as  part 
of  the  personal  estate  for  the  benefit  of  herself  and  the  next  of  kin, 
according  to  the  statute  for  distribution  of  intestate's  estates. — 
Keg.  Lib.  1S29.  B.  p.  1489. 
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Tbe  Plainti£^  being  administrator  of  each  of  his  wires,        1 880* 
#ill  also  be  entitled,  if  the  Court  should  hold  him  to  take 
as  a  purchaser. 

^  .Jdx.  Lynch.  I  appear  for  tbe  three  children  oiELixfl^ 
hetJu  This  case  is  qiiite  different  from  the  caae  oi  Price 
y.  Strange. .  .1  admit  the  general  rule,  but  there  is  that 
in  the^wUl  which  will  exclude  the  hgsband.  Tbe  testfi- 
tor  gives  it  to  Elizabeth  for  life  to  the  exclusion  of  her 
lldsband,.  tod  does  not  giv^  him  any  interest  The 
wife,  by  the  iirill,  has  the  pokier  to  sink  it  in  the  pur-^ 
chase  of  annuities  for  her  own  life  with  the  consent  of 
the  tniateesy  and  without  the  privity  of  tbe  husband, 
and  those  annuities  are  also  to  be  held  for  the  ^epiarate 
use  of  the  wife.  Is  it  not  reasonable,  therefore,  to;:  QQtH 
elude  that  the  testator  meant  to  exclude  the  husband 
except  by  the  execution  of  the  power  in  the  wife?,  the 
has  not  executed  it,  and  the  husband  is  tlierefore  ex-i 
eluded.  There  is  as  much  in  the  case  before  the  Court 
to  exclude  the  administrator  as  in  the  case  of  Lang  v. 
Blactall  {a)  to  excliide  the  wife,  tti  Price  v.  Strange^ 
the  gift  to  the  l^al  representative  immediately  followed 
the  bequest  to  tbe  child,  here  a  power  intervenes.  Tbe 
ca9eo(  Bqyley  v.  Wright  {b)  is  also  in  favour  of  my  pro- 
position. In  the  case  of  Garrett  v.  Lord  Camden  {c)^ 
Xord  Eldon  held  that  the  widow  is  not.  one  of  the 
next  of  kin ;  the  husband  here  cannot  take  as  next  of 
kin ;  and  a  husband  cannot  take  as  sole  next  of  kin ;  the 
ioteation  was  to  exclude  the  husband.^  By  the  case  of 
Sipleaf  ¥•  Waterworth  (d)  the  executor  could  only  take  in 
that  character,  and  as  trustee  for  the  residuary  legatees. 
On  the  same  principle  my  clients  are  entitled.  He  may 
take  it,  so  as  he  let  my  clients  have  it  again. 

(a)  3  Fe«.  JUD.  494.  {b)  Ante,  i 

(c)  14  Km.  372.      ,   .       ,  {d)  1  f>i,425. 441. 

Cc  4 
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1880.  The  Master  of  the  Rolls.    The  Coort  shoold  not 

be  inflaenoed  by  the  doubtfhl  oonstracdon  of  detiched 
sentences,  but  proceed  upon  some  settled  priiiciplei.  The 
words  ^^  personal  representatives!''  if  taken  in  the  ordi- 
nary sense,  would  be  ^<  executors  and  adniinistratort.'' 
The  wife  would  take  an  absolute  interest,  and  die  boa* 
band  be  entitled  to  administration;  he  did  administer, 
and  became,  therefore,  the  personal  representative. 

Is  there  any  thing  in  this  will  to  control  the  pbuni 
ordinary  sense  of  personal  representatives  ? 

It  is  said  that  the  child  had  the  power  to  purchase  an 
annuity;  but  that  shews  an  intention  that  she  should 
take  an  absolute  interest. 


I  am  of  opinion  that  there  is  nothing  in  the  will  to 
control  the  ordinary  sense  of  the  words  *^  personal 
representatives." 

I  shall  declare  the  husband  entitled  to  the  portion  of 
the  first  wife. 

With  respect  to  the  portion  of  the  second  wi^  I 
shall  declare  it  to  be  a  part  of  her  personal  estate^  and  I 
shall  direct  an  inquiry  whether  he  was  legally  married 
to  her. 

A  marriage  to  the  sister  of  a  deceased  wife  is  void* 
able,  and  if  not  made  void  during  her  life,  it  cannot  be 
made  void  afterwards. 

I  would  declare  that  the  two  daughters  were  abso- 
lutely entitled,  and  that  the  husband  as  administrator 
of  his  wife  Elizabeth  should  have  her  share,  and  ther 
should  be  an  inquiry  whether  he  was  legally  married  f 
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the  second  sister.     As  to  that  there  can  be  bat  little        18S0. 
doubt,  the  marriage  having  taken  place  in  Scotland^  — > 
and  so  little  there  constitutes  a  marriage* 

If  the  husband  does  not  establish  his  title  as  hus- 
band to  the  second  wife,  he  will  not  be  entitled  to  all 
the  costs,  but  if  he  does,  he  will  be  entitled  to  them. 


Decree  that  the  Plainti£^  as  the  personal  represent- 
ative of  his  wife  Elizabeth^  is  entided  to  the  legacy  of 
lOOOZ.  and  interest  at  four  per  cent.,  to  be  calculated 
from  the  end  of  one  year  from  the  death  of  the  testator. 

Decree  that  the  Master  inquire  whether  HarrieU  was 
at  the  time  of  her  death  married  to  the  Plaintiff,  and  if 
that  inquiry  be  waived,  then  that  payment  be  made  to 
the  Plaintiff  as  the  personal  representative  of  Harriett^ 
of  what  shall  be  found  to  be  due  in  respect  of  the  legacy 
of  20002i  and  interest  so  given  and  bequeathed  to  hen 

Reg.  Lib.  1829.  B.  p.  2300. 
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BETWEEN 

Roll..       JAMES  PLATT,  .  .  Plaintiff; 

February  15.  AND 

JOHN  M^DOUGALL  and  JAMES 

M'DOUGALL,         ...  Defendants. 

Hutbandand  W^  indenture  bearing  date  the  15th  day  of  3iarek 

Wife.  -"-^  1760,  being  the  settlement  made  previous  to  the 

v^rtv  '^  marriage  of  Josiah  Purdew  and  Isabella  Wrigglesamiki 

Costs.  it  is  witnessed,  that  the  sum  of  lOOO/.  3  per  cent,  oonsob 

On  aloarriaee  ^®''^*"  recited  to  have  been  purchased  by  the  father  of 

the  father  of  the  lady  as  her  marriage  portion,  and  invested  in  the 

chased ^loooL  sanies  of  T.  Wilson  and  C.  JVrigglegworthf  was  so  por- 

<x>nsol8,  and  chased,  and  invested  in  trust  after  the  marriage,  that  the 

the  same  was 

rested  in  trus-  trustees  should  pay  unto  and  permit  the  wife  to  receive 

tees  to  pay  the  ^j^j  ^\^^  ^^  dividends  during  her  life  for  her  sole  and 

dividends  to  °  . 

the  wife  for      separate  use ;  and  in  case  the  husband  should  die  in  the 

Swn  ^mists"  lifetime  of  the  wife,  then  from  and  after  her  decease  in 
were  declared  trust  for  the  children  of  the  marriage  as  therein  men- 
dren  of  the       tioned,  and  in  some  events  in  trust  to  transfer  the  lOOOf. 

marriage,         and  dividends  in  arrear  unto  the  wife  for  her  own  ab- 

under  which 

the  Court  had  solute  use  and  benefit.     The  trusts  for  the  childreo, 

decreed,  in  a  ^^^  ^^  events  on  which  the  trust  for  the  wife  depended, 
former  suit,  ^  ^  r       ^^ 

that  the  only    were  expressed  in  ambiguous  terms,  but  the  effect  of 

„«.  -f^^  ^  them  was  determined  in  a  former  suit,  which  will  be 
marriage,  a  ^ 

daughter, took  presently  stated.     The  husband  died  in  March  1792,  in 
a  vested  in- 
terest. 

This  daughter,  married  J.  M.,  and  died  in  the  lifetime  of  the  mother,  leaving 
J.  M.  her  Arriving. 

J.  Af,  did  not  take  out  adminbtration  to  the  effects  of  his  deceased  wife,  and  after- 
wards died : 

Held,  that  his  executors  were  entitled  to  the  1000/.  consols,  and  that  the  re- 
presentatives of  the  wife  were  not  entitled. 

One  of  J,  Af.'s  executors,  who  was  a  defendant,  having  colluded  vrith  the  other 
defendant^  the  Court  gave  costs  against  both  of  them. 


BEFORE  THE  MASTER  OF  THE  ROLLS.  891 

the  lifetime  of  the  wife,  and  leaving  a  daughter,  Sarah        183 1. 

Purdem^  the  only  issue  of  the  marriage.  *^  ^-  -" 

Platt 

This  daughter  married  Admiral  John  M'Dougall,  and    M'DonoAii; 
died  in  April  1 802,  in  the  lifetime  of  her  mother,  and 
leaving  her  husband  her  surviving. 

Admiral  M^DotigaU  did  not  take  out  letters  of  ad- 
ministration to  his  wife^  and  died  in  November  1814, 
having  by  his  will  appointed  Maiy^  his  second  wife, 
during  her  widowhood,  and  James  M^Dougallj  surgeon, 
and  the  Plaintiff,  executors,  who  duly  proved  the  will. 
Maryj  the  widow,  afterwards  married  Mr.  De  Beauooir. 

•  Isabella  Purdew  died  in  September  1822,  having  ap« 
pointed  Wm.  Masson  and  Thomas  Masson  her  executors, 
mho  duly  proved  her  will. 

John  M^Dougallf  the  son  of  the  Admiral,  by  Sarah  his 
wife,  on  the  16th  of  January  1823,  took  out  administra- 
tion to  the  effects  of  his  mother. 

• 

In  January  1823  the  e^cecutors  of  Isabella  Purdew 
•exhibited  their  bill  against  the  then  trustees  of  the  fund, 
Mary  M^Ihugall^  widow,  and  the  Plaintiff  and  Defend- 
/mts  to  the  present  suit,  stating  that,  by  the  death  of  Sarah 
M^DougaU  in  the  lifetime  oi  Isabella  Purdew^  they  were^ 
^  the  personal  representatives  of  the  latter,  entitled  to 
the  1000/.  and  dividends  discharged  from  the  trusts  of 
the  settlement;  but  it  was  decreed  (see  Reg.  Lib.  1824. 
B.  p.  2038.  April  1825.)  that  Sarah  M^Dougall^  the 
daughter  of  Isabella  Purdew^  took  a  vested  interest  in 
the  1000/.;  and  it  was  decreed  that,  after  payment  of 
cost,  the  residue  of  the  1000/.  and  dividends  should  be 
.transferred  to  John  M^Dougall,  the  personal  represent- 
ative  of  Sarah  M^Dougally  and  it  was  so  transferred. 


SM  CASES  IN  CHANCERY 

18SI.  On  the  29th  of  April  1829  the  Plaintiff  filed  the  hiR 

^  ;^  '  '-  ^     in  this  cause  claimiDi;  the  residue  which  had  been  tnuv- 

V,  ferred  to  John  M^DougaU^  and  that  this  sum  in  fitct 

M'DouoALL*    belonged  to  James  M'DougaU  and  Plaintiff  as  the  1^ 

personal  representatives  of  Admiral  M^DougaUj  and  tint 

John  M^DougaU  was  a  mere  trustee  fi>r  Jcmes  M^DougaU 

and  the  Plaintiff. 

.  The  Defendant,  James  M^DougaUj  by  his  answer 
said,  he  did  not  admit  that  he  and  Plaintiff  ever  were 
entitkd  to  it  as  the  personal  representatives  of  the  Admi- 
ral, or  that  the  same  was  a  part  of  his  personal  estate,  or 
that  the  other  Defendant  was  a  mere  trustee  for  this  De- 
fendant and  Plaintiff  as  such  personal  representatives; 
but  submitted  the  same  as  a  question  of  law  to  the  con- 
sideration of  the  Court.  He  admitted  application  bf 
the  Plaintiff  to  join  in  the  suit,  but  added  that  he  hsd 
refused  to  join  and  concur,  not  conceiving  it  a  proper  or 
necessary  suit. 

John  M^Dougallf  by  his  answer,  denied  the  Plaintiff** 
interest. 

Mr.  Pemberton  and  Mr.  O.  Anderdon^  fer  JcHm 
M^DougaUf  the  administrator  of  his  mother* 

A  husband  is  entitled  to  his  wife's  proper^  only  in 
the  character  of  administrator ;  and  bad  Admiral  M^Dou- 
gall  taken  out  letters  of  administration  to  his  deceased 
wife  he  might  have  received  the  money,  subject  to  the 
payment  of  debts;  but  he  did  not  do  so,  and  the  Plain- 
tiff, his  personal  representative,  is  not  entitled*  John 
M^Dougall  is  in  the  situation  of  a  trustee,  and  is  at  all 
events  entitled  to  his  costs. 

Mr.  S'OlH^nslony  for  Mr.  James  M^DougaU^  asked  for 
costs. 
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T%e  Master  rfthe  Rolls  decreed,  that  the  Defisndant        18SL 
John  M^Don^aU  should  transfer  the  stock  to  Plaintiff       i  j^ 

and  Defendant  James  M^Dougall^  as  executors  of  Admiral    ^ v. 

M^DougaUi  and  his  Honor  being  of  opinion  that  the 
Defendants  had  combined  in  the  defence,  and  that  the 
transfer  ought  to  have  been  made  without  suit,  gave  costs 
against  both  of  them. 

R^.  Lib.  1 830.  B.  p.  91 S. 


M'DouaALL. 


SB 


<    *. 


The  ATTORNEY-GENERAL,  at  the  RelaUon  of  Wb8tmin8tb« 
the  President  and  Governors  of  the  Hospital  founded        Hall. 
at  the  Costs    and   Charges  of  THOMJaS  GITJ",      '^"'^**- 
Esquire,  v.  The  Governors  of  CHRISTS  HOS- 
PITAL. 


HTHOMAS  GUY,  by  his  will,  dated  4th  September  oifiuponam. 
1 724,  gave  and  devised  as  follows : —  *^**?  *^  « 

Acceptance, 

"  Item,   I  give  to  the  president  and  governors  of        — - 

Chrises  HaspUalf  in  London^  and  their  successors  for  tatorgave 

evefj  one  annuity  or  yearly  sum  of  400/., .to  be  pai4  by  ^^' peran- 

my  said  executors  till  su^h  intended  corporation  (allud-  govemort  of 

ing  to  a  charter  of  incorporation  for  Gw/^s Hospital)  shall  pUal* uJon^ 

be  obtained  and  take  effect,  and  then  by  such  intended  condition  that 

corporation,  ortheir  treasureir  for  the  time  being ;  pro-  fo^rboyTor 

vided  nevertheless,  and  upon  this,  condition,  that  my  gi^U  annually^ 

-    _  to  be  nonii- 

said  executmrs  and  'SUch  .intenqeq  cprporation,  and  their  nated  by  the 

...  ,  '  relators. 

They  rbcmiea  the  hicoin6  and.the  nomiiiees  until  l'6!i7/men  they  paned  a  reio- 
latien  that  they  would  qo  longer ^recetve  tl^em :  . .     ,  ^,.  .     • 

Held,  that  this  was  a  gift  upon  condition,  and  haying  accepted  ^gift,  they  were 
bound  to  the  condition.  * 


S94f 
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Christ's 
Hospital. 


suocessm^  shall '  have  libeitjr  from  time  to  time  to 
nominate  atad  pnt  into  Chrises  Hospital  aforeaaid  yearly 
and  every  year  for  ever  at  Easter,  or  within  six  months 
after,  such  foar  poor  boys  or  girls,  whether  orphans  or 
otherwise,  or  the  children  of  freemen  of  the  city  of 
London,  or  unfreemen  not  less  than  seven,  or  more  than 
ten  years  of  age,  as  my  said  executors  or  the  said 
intended  corporation,,  and  their  successors,  shall  think 
iGt,  with  preference  to  my  relations  as  often  as  any  such 
shall  offer  themselves,  who  shall  be  received  into  the 
said  hospital,  and  have  the  maintenance  and  educaticm 
thereof,  and  be  continued  therein  in  like  manner  as 
other  children  are  maintained  and  educated  in  the  said 
hospital ;  and  my  will  is  in  that  case,  and  as  often  as 
the  said  president  and  governors  of  Ckrisfs  Hospital 
shall  n^lect  or  refuse  to  take  in  the  said  number  of 
boys  and  girls  to  them  nominated  and  qualified  as  afore- 
said, it  shall  be  lawfol  for  my  said  executors  and  the 
said  intended  corporation,  and  they  are  hereby  directed 
and  desired,  to  apply  the  said  annual  sum  of  400/.  to  the 
education  and  maintenance  of  such  four  poor  children  as 
aforesaid  in  such  other  school  or  place,  and  in  such 
other  manner,  as  they  shall  think  fit" 


From  the  death  of  the  testator  the  governors  o{  Ckrisfs 
Hospital  received  the  annuity  and  four  boys  annually 
until  1827,  when  they  passed  a  resolution  that  they  would 
do  so  no  longer. 


Mr.  Pemberton  and  Mr.  Wigram  for  the  relators* 
The  question  is,  whether  the  governors  of  Chrises 
Hospital  having  accepted  an  annuity  of  400{.  a  year 
given  by  the  will  of  Guy,  they  are  not  now  bound  by 
the  acceptance  and  to  the  conditions  which  accompanied 
the  gift? 
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'  The  ipoyemors  of  Chrisfs  Hospital  have  power  to"" 
accept  gifts  of  this  description,  and  that  is  not  now 
in  dilute  between  us.  They  say  tliey  were  to  be  at 
liberty  under  a  clause  in  the  will  to  renounce  the  be- 
quest; but  the  construction  we  put  upon  it  is  consistent 
with  the  plain  intention.  An  authority  is  given  to  the 
executors,  but  still  holding  Christ's  Hospital  to  their 
CDgi^ement. 


•f 


By  accepting  the  annuity  the  governors  of  Chrisfs 
Hospital  are  bound  to  perform  the  conditions. 

Mr.  Bickentelh  and  Mr.  PhiUinuire  for  the  governors* 
of  Christ s  Hospital.  This  is  a  case  in  which  a  yearly 
sum  of  money  is  given  upon  a  yearly  condition.  .  Four 
b6ys  a  year,  in  six  years,  tlie  period  of  education,  make 
twenty-four,  which  is  the  number  the  hospital  has 
to  educate  under  this  bequest.  The  testator  contem- 
plated that  the  governors  might  at  some  future  time 
refuse  to  take  in  the  number  of  boys,  and  provides 
accordingly.  It  is  found  that  the  400/.  a  year  is 
not  sufficient  to  maintain  twenty-four  boys,  16/.  ds.  4^/. 
only  each,  and  consequently  the  funds  of  the  charity  are 
affected  by  this  gift.  The  funds,  destined  to  other 
objects,  must  be  withdrawn  for  the  maintenance  of  these 
boys  and  girls.  It  is  become  an  incumbrance  upon  the 
other  funds,  and  the  governors  have  refused  to  allow  a 
condnuance  of  it  unless  it  shall  be  decreed  against  them. 


1B80. 
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The  Master  of  the  Rolls.  The  question  here  is, 
whether  this  is  a  gift  of  this  annual  sum,  so  long  as 
they  shall  receive  the  four  children,  or  a  gift  upon  con- 
dition that  they  receive  four  children  yearly  ? 

It  is  clear  that  the  latter  is  the  true  construction; 
and  having  accepted  it,  they  are  bound  to  the  condition. 
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The  proviso  only  means  thi^  ibat  the  testator  would 
give  a  collateral  remedy  to  apply  the  fimd  to  die 
education  of  the  children  in  case  the  governors  of 
Chrisfs  HognUd  should  omit  to  receive  them,  but  diat 
does  not  release  Chrisfs  Hospital  from  their  acceptance 
for  ever  of  this  annual  sum  of  4002. 


Declare  that  the  annuity  has  been  accepted ;  diat  it 
has  become  part  of  the  assets ;  and  that  the  Defendants 
are  not  now  at  liberty  to  reject  the  annuity. 

The  governors  to  receive  four  children  for  each  of 
the  preceding  years  I8289  1829,  and  I8SO9  and  fcar 
children  each  year  hereafter,  upon  due  payment  of  the 
annuity. 

Beg.  Lib.  1829.  A.  p.  25S1. 


7W#I^*  GREEN  V.  SPICER. 

March  9. 

Wiii,  con-  JfOBERT  PINNING,  by  his  will  bearing  date  the 

Insolvent  17th  dsLj  of  October  1815,  gave  a  dwelling-house 

De^or.  i^jjj  piece  of  land  unto  and  to  the  use  of  Jokn  Spicer 

A  testator  and  Daniel  Bobinson,  two  of  the  Defendants,  their  heirs 

'^^-hoiwe  and  ^^  assigns  for  ever,  upon  trust,   to  let  and  manage 

a  piece  of  land  the  same  and  receive  the  rents,  issues,  and  profits  thereoff 
to  trustees  1     1  <. 

upon  trusty  to  receive  the  rents  and  apply  the  same  for  the  board,  lodging,  main- 
tenance, support,  and  benefit  of  the  testator's  son,  as  thej  should  think  proper,  for 
bis  life ;  and  the  application  thereof  for  the  benefit  of  the  son,  was  to  be  at  the  entire 
discretion  of  the  trustees ;  and  th6  son  was  not  to  have  the  power  in  any  way  to 
sell,  mortgage,  or  anticipate  the  rents.  The  son  took  the  benefit  of  the  act  for  the 
relief  of  insolvent  debtors.    The  Plaintiff  were  his  assignees  : 

The  Court  decr^  a  conveyance  to  the  PlaintiA.    Trustees  to  retain  their  eofti 
as  between  sdicitor  and  client 
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and  apply  the  same  rents,  issues,  and  profits,  to  or  for        18SQ* 

the  board,  lodging,  maintenance,  support,  and  benefit 

of  the  testator's  son,   Robert  Pinning  the  younger,  at 

such  times  and  in  such  manner  as  they  should  think 

proper  for  and  during  the  term  of  his  natural  life ;  and 

it  was  thereby  declared  to  be  the  testator's  wish,  that 

the  application  of  the  rents,  issues,  and  profits,  for  the 

benefit  of  his  said  son,  might  be  at  the  entire  discretion 

of  the  said  John  Spicer  and  Daniel  Robinson^  and  the 

survivor  of  them,   and  the  heirs  and  assigns  of  such 

survivor ;  and  that  his,  said  testator's,  son  should  not 

have  any  power  to  sell  or  mortgage,  or  anticipate  in  any 

way  the  same  rents,  issues,  and  profits,  or  any  rents, 

issues,  and  profits,  dividends  or  interest  derived  under 

the  said  testator's  will. 

The  testator  died  in  1826;  and  his  son  in  1827  took 
the  benefit  of  the  act  for  the  relief  of  insolvent  debtors 
in  England^    The  Plaintiffs  are  his  assignees. 

The  bill  charged  that  the  Defendant,  Robert  Pinning 
the  younger,  notwithstanding  his  insolvency,  claimed  to 
be  beneficially  entitled  to  the  rents  and  profits  of  the 
said  hereditaments ;  and  that,  under  the  will,  tliey  were 
not  capable  of  being  alienated  or  affected  by  any  act  of 
his  own. 

The  bill  prayed  that  the  Plaintiffs,  as  such  assignees, 
might  be  declared  entitled  to  the  rents  and  profits  of 
the  hereditaments  for  the  life  of  the  said  Robert  Pinning 
the  younger. 

The  Defendants,  Spicer  and  Robinson^  in  their  answer, 
said,  that  they  were  advised  that  it  was  the  intention  of 
the  testator  that  Robert  Pinning  the  younger  should  have 

l)d 
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1830.  no  controul  whatever  over  the  rents  and  profits;  and 
qS^T"^  that  they  should  receive  the  same,  and  apply  them,  as 
«.  in  their  discretion  seemed  fit,  for  the  board  and  lodgings 

maintenance,  support,  and  benefil  of  Robert  Pinning  the 

younger. 

jR.  Pinning  the  younger,  by  his  answer,  insisted  upon 
ihftt  construction  and  iefiect  of  the  will. 

•  « 

Mr.  Bickersteth  for  the  Plaintifis,  cited  Brandon  v. 
Bobinsan  (a),  and  Brandon  v.  Robinson  and  Davies.  {b) 

Mr.  Agar  and  Mr.  Parker j  for  the  Defendants  the 
trustees,  cited  Thomas  v.  Freeman,  {c) 

.  The  Master  of  the  Rolls  decreed  that  the  Plain- 
tifis, as  assignees  of  Robert  Pinning  the  younger,  the 
faisolVent,  were  entitled  to  the  rents  and  profits  during 
the  life  of  the  insolvent,  and  that  the  Defendants,  the 
trustees,  should  pay  the  same  to  the  Plaintiffi,  after 
deducting  their  costs,  to  be  taxed  as  between  solicitor 
and  client. 

Reg.  Lib.  1829.  A.  p.  11 78. 

(«)  18  Vet,  489.  (b)  Ro$eU  Bankrupt  CoiCi,  197. 

(tf)  2  Vem.  565. 
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BETWEEN  Westminster 

Hall. 

WILLIAM  KINSMAN,  -         -        Plaintiff;       ^«''^»7. 

AND 

SIMON  KINSMAN,  WILLIAM  KINSMAN  his 
Son,  and  JOHN  INGLETT  FORTESCUE, 
Esq.,  ...  -         Defendants. 

J^ILUAM  KINSMAN,  by  his  will  dated  the  16th  Lis  pendent. 
January  1778,  devised  all  his  messuages,  lands,   A  testator 

and  hereditaments  called  Higher  or  Parish  Hay.  Sandy  8?^^  land*  ^ 

°  .  J^»  jf    i<.  mstnctset- 

Parkj  and  Qtmrry  Park,  in  Lamerton  in  Devonshire,  unto  tlement,  and  a 

John  Bom  and  Jo^in  Kinsman  his  brother,  and  their  "^°°^^°3 

'  in  strict  settle- 

heirs,  in  trust  for  and  to  the  use  and  behoof  of  his  ment.   On  his 

nephew  WiUiam  Kinsman  (the  father  of  the  Plaintiff),  diSsbUpwas 

the  eldest  son  of  his  brother  John  Kinsman,  for  life;  re-  brought  for 
,  •  •    1  the  adminis* 

mainder  to  trustees,  to  preserve  contingent  remainders;  traUon  of  as* 

remainder  to  the  first  son  of  the  body  of  the  said  WiUiam  *®^^»  ^^^  '^ 

111.  1       ^  appeanngthat 

Kinsman  his  nephew,  and  the  iieirs  male  of  his  body ;  the  testator 

remainder  to  the  second  and  other  sons  successively  in  °^     \^    \ 

^         on  mortgage, 

tail  male ;  remainder  to  the  right  heirs  of  his  brother  and  some  spe- 
7  2.     v  cialties,  the 

John  Ktnsman.  Master  was 

directed  to 
ascertain  what  proportion  the  properties  contained  in  the  several  devises  ought  to 
bear,  and  to  raise  the  amount  by  sale  or  mortgage. 

The  Master  sold  the  manor  and  lands.  The  title  te  the  lands  was  completed, 
and  the  purchase  money  paid,  but  no  good  title  could  be  made  to  the  manor.  The 
report  was  confirmed  in  1 798.  B,  continued  in  the  possession  of  the  manor,  and 
never  paid  the  contribution;  and  in  1824  he  and  bis  eldest  son  having  sufiered  a 
recovery,  sold  it  to  J,  L  F.  In  1825  A,  died,  and  in  the  same  year  his  eldest  son, 
tenant  in  tail,  filed  his  bill  against  B.,  and  his  eldest  son,  and  the  purchaser. 
Decreed,  that  this  was  a  purchase  pefidente  lite;  and  the  contribution  reported  by 
the  Master  to  be  paid  from  the  estate  devised  to  B,,  with  interest  and  costs,  wai 
ordered  to  be  raised  by  sale  and  mortgage,  and  paid  to  the  Plaintiff 
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The  testator,  by  his  will,  also  devised  his  manor  of 
Northcombej  in  Braitoi\  ClaoeUy^  in  DevonshirCf  together 
with  5s.  yearly,  payable  out  of  the  manor  of  Shupston 
unto  the  same  trustees,  in  trust  to  and  for  the  use  of  his 
nephew,  the  Defendant  Simon  Kinsman^  the  third  son 
of  testator's  brother,  John  Kinsman^  for  life;  remaind^ 
to  trustees  to  preserve  contingent  remainders,  with  re- 
mainder to  the  first  and  every  other  son  of  the  body  of 
Simon  Kinsman^  and  the  heirs  male  of  the  bodies  of  such 
first  and  other  sons  respectively,  severally  and  suc- 
cessively in  tail  male ;  remainder  to  the  right  heirs  of 
his  brother  John  Kinsman  for  ever.  And  the  testator 
thereby  also  gave,  devised,  and  bequeathed  all  his  goods 
and  chattels,  and  all  other  his  real,  personal,  and  testa- 
mentary estate  unto  his  nephew  Wm.  Kinsman^  his  heirs, 
executors,  and  administrators,  and  appointed  him  esr 
ecutor  of  his  will. 


The  testator  died  on  the  2d  of  May  1 780,  and  his 
will  was  proved  by  the  executor ;  and  shortly  after  his 
death  a  creditor's  bill  was  filed  for  the  administration  of 
the  real  and  personal  estate  of  the  testator,  in  which  his 
said  nephews,  WiUiam  Kinsman  and  Simon  Kinsman, 
and  also  the  Plaintiff  first  tenant  in  tail  of  the  JLamer- 
ton  estates;  and  the  Defendant  William  Kinsman,  son 
of  Simon  Kinsman,  and  first  tenant  in  tail  of  the  manor 
of  Northcombe,  and  John  CarpeTiter  a  mortgagee,  and 
other  necessary  parties,  were  Defendants.  The  cause 
was  heard  at  the  Rolls  on  the  23d  of  May  1792,  when 
the  usual  accounts  were  directed  to  be  taken,  and  adver- 
tisements published ;  and  it  was  ordered,  that  in  case  the 
testator's  personal  estate  should  not  be  sufficient  for 
payment  of  all  his  debts,  that  the  deficiency  as  to  his 
specialty  debts  ought  to  be  raised  and  made  good  out 
of  the  testator's  real  estate,  which  passed  by  his  will,  in 
proportion  to  the  value  of  the  said  real  estates  re- 
spectively, and  the  Master  was  to  settle  the  pi-oportions 
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ID  which  the  said  estates  ought  to  contribute,  to  make 
good  the  deficiency  of  the  personal  estate  for  the  pay- 
ment of  specialty  debts ;  and  such  deficiency  to  be  raised 
by  sale  or  mortgage  of  the  said  estates  respectively,  ac-      KiNsifAir, 
cording  to  such  apportionment.     The  estate  devised  by 
the  testator  to  his  nephew  fVm.  Kinsman  was  in  mort- 
gage to  the  Defendant  Carpenter^  and  was  valued  at 
2060/.;  the  other  estate  devised  to  Simon  Kinsman  was 
valued  at  1491/.  145.   At  an  auction  the  former  was  sold 
for  3400/^  and  the  latter  for  1687/.  12&     The  3400/. 
was  paid  into  Court,  and  the  lands  conveyed  by  the  mort- 
gagee and  Wm.  Kinsman^  the  tenant  for  life,  in  February 
1798;  but  the  Plaintiff  being  then  an  infant,  the  Master 
reported  that  he  ought  to  be  directed  to  join  in  proper 
conveyances  and  recoveries  to  be  suffered  upon  his  at- 
taining twenty-one  years ;  but  he  reported  that  a  good 
title  could  not  be  made  to  the  manor  of  Northcombe  de- 
^sed  to  Simon  and  his  sons,  and  therefore  he  did  not 
settle  the  proportions  of  the  contributions.    This  report 
^iras  confirmed  on  the  20th  February  1798,  and  on  the 
13th  March  1798;  when  the  cause  came  on  upon  fur- 
^er  directions,  it  was  ordered  that  the  costs  should  be 
pdd,  and  then  the  sum  of  1099/.  25. 5d.  to  the  mortgagee 
for  his  principal  interest  and  costs,  and  several  other 
sums.     By  a  subsequent  report,  dated  7th  of  June  1798, 
^e  Master  found  that  the  manor  of  Northcombe  ought 
^o  contribute  and  bear  the  sum  of  873/.  \s.  Sd.^  as  the 
proportion,  with  the  Lamerton  estate  which  had  been 
sold,  of  the  several  sums  by  the  order  directed  to  be  paid 
oat  of  the  3400/. 

The  report  was  confirmed  on  the  13th  June  1798. 

WiUiam  Kinsman^  the  father,  died  in  February  1825, 
leaving  Plaintiff,  his  eldest  son,  and  first  tenant  in  tail  of 
the  estate  sold.     The  Plaintiff  took  out  administration 
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to  the  effects  of  his  father.  The  Plaintiff  charged  thai 
his  father  was  a  pauper,  and  was  unable  to  raise  money 
to  prosecute  his  claim,  and  that  Plaintiff  was  also  a 
labouring  man  in  indigent  circumstances,  and  was  igno- 
rant of  his  right  until  after  the  decease  of  his  fatlier,  but 
upon  being  made  acquainted  with  it,  he  took  steps  to 
enforce  it.  This  charge  was  supported  hj  evidence. 
In  the  mean  time,  in  the  year  1834,  Simon  Kinsmanj 
and  his  son,  sold  the  manor  of  Norticotnbe  to  the  De* 
fendant,  Jo/m  Inglett  Fortescue^  for  2700/.  The  biH 
prayed  that  the  Defendants  might  pay  the  sum  of 
873/.  Is.  Sd.  and  interest,  or  that  the  same  might  be 
raised  by  sale  or  mortgage. 


The  Defendants,  Simon  Kinsman  and  William  his  son, 
submitted  that  this  was  a  stale  demand,  and  ought 
to  be  considered  satisfied  after  such  a  lapse  of  time  and 
such  laches ;  and  they  insisted  on  the  benefit  of  the 
statute  of  limitations  of  King  James  I.,  and  the  analogy 
to  that  statute  adopted  by  courts  of  equity. 

The  Defendant  Fortescue^  by  his  plea  and  answer, 
insisted  that  he  was  a  purchaser  for  a  valuable  consi- 
deration, and  denied  notice  of  the  claim  of  the  Plaintiff 
and  of  the  decree. 


A  witness  proved  a  conversation  with  Defendants, 
Simon  and  William  Kinsman^  in  1818,  when  one  of  the 
Defendants  stated  that  a  claim  had  been  made  to  the 
Northcombe  estate,  but  that  the  claimant  would  never  be 
able  to  make  a  title  to  it,  because  the  deeds  had  been 
buried  in  a  crock ;  and  another  witness  proved  that  he 
had  frequently  seen  them  at  their  solicitor's,  and  that 
about  two  years  since  he,  witness,  had  a  conversation 
with  that  solicitor,  when  the  latter  said  that  he  bad 
recommended  Simon  Kitisman  to  settle  with  the  cooi- 
plainant  before  the  estate  of  Northcombe  was  sold. 


BEFORE  THE  MASTER  OF  THE  ROLLS. 

Mr.  Pemberton  and  Mr.  Daniel  for  Plaintiff. 

The  estate  devised  to  Simon  Kinsman  not  having  been 
sold  remained  liable.  He  secreted  the  title-deeds  to 
prevent  the  estate  being  sold.  The  person  entitled  for 
life  became  a  pauper,  and  did  not  die  until  1825,  when 
his  eldest  son,  the  Plaintiff,  tenant  in  tail,  became  entitled 
to  this  sum  of  money.     A  decree,  which  is  a  final  decree 

a 

in  a  cause,  is  not  notice  to  a  purchaser,  but  the  pen- 
dency of  a  suit  is  notice  to  a  purchaser.  Worsley  v.  Earl 
of  Scarborough  (a).  Gave  v.  Stackpode.  (i)  And  there 
being  in  this  case  a  suit  pending,  that  suit  was  notice  to 
Mr.  Fortescue  the  purchaser. 
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Mr.  Tinney  and  Mr.  Parker  for  Simon  and  William 
Kinsman^ 

Mr.  Bickersteth  and  Mr.  Kindasley  for  Mr.  Fortescue. 

The  Master  of  the  Rolls. 

I  shall  charge  the  estate,  and  those  who  purchased 
the  estate  lite  pendente  are  liable;  this  is  plainly  lite 
j}endente. 

Decree  that  the  Master  take  an  account  of  what  is 
doe  to  the  Plaintiff  in  respect  of  the  said  sum  of 
S7S/.  l5.  8^.,  and  that  he  calculate  interest  at  4/.  per 
€3ent  from  the  7th  June  1798,  the  date  of  the  Master's 
Teport;  and  that  the  said  sum  and  interest,  with  costs, 
.  be  raised  out  of  the  estate  by  sale  or  mortgage,  and  paid 
to  the  Plaintiff. 

Reg.  Lib.  1830.  A.  p.  100. 


(a)  5  Atk.  592. 


{h)  1  Dowt.  18. 
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Wbwwkwm  ELIZA  FELLOWES  MARY  OWEN,  by  ROBERT 
Juntas.  HENNESSY  MOORE  OGLE,  her  Brother  and 

next  Friend,  _  _  _        PlunUff; 


AND 


JOHN    THOMAS     LYS,    WILLIAM    JAMES 
PISTOR,  and  SAMUEL  OWEN,   -  Defendants. 


Married  Wo' 
man. 


rpHE  Rev.  George  Ogle^  the  uncle  of  the  Plaintiff,  by 

s  "^"at  p  ^^^  '^^  ^*'^  ^^^  testament  in  writing,  dated  18tb 

peHif,  Naoember  1823,  after  giving  divers  specific  and  pecu- 

Truiteer.  niary   legacies,    gave  and   bequeathed,    among    other 

Bequest  to  a  things,    to   each  of  the   children   of  his  late   brother 

married  wo-      Colonel  Robert  Osle.   viz.   to  Emma   Pawles  (wife  of 

man  to  her 

separate  use.     John   Distort   Pcnd€s\    Sophia    Ogle,   Robert   Hermessji 

would^o?  ^^^^  ^^^'  Sydney  Mary  Crawford  Ogle,  Sarah  Ann 
order  payment  Ogle,  and  the  Plaintiff  Eliza  FeUasxs  Mary  Owen  (then 
h^dsfbut  ^^^^^  FelUmes  Mary  Ogle),  the  sum  of  1000/.  And 
ordered  the  the  testator  declared  his  will  to  be  that  all  the  bequests 
carried  to  her    therein,  or  any  codicil  or  codicils  thereto,  made  or  to  be 

account,  with  made  in  favour  of  the  said  Emma  Pawles,  Sophia  Ode, 
Lberty  to  her  ,      ^        ^  • 

to  apply.  Sydney   Mary  Crawford   Ogle,   Sarah   Ann    Ogle,  and 

Eliza  Fellowes  Mary  Ogle,  should   be   free   from  the 

debts,  controul,   and   engagements  of  their  or  either 

of  their  present  or  future  husband  or  husbands,  and  to 

and  for  their  own  respective  sole  and  separate  use  and 

benefit  absolutely,   notwithstanding  coverture;   and  as 

to  all  the  rest,  residue,  and  remainder  of  his  estate  and 

effects  whatsoever  and  wheresoever,  and  of  what  nature, 

kind,  or  quality  soever  not  therein  and  thereby  disposed 

of,   he  gave,  devised,   and  bequeathed  the  same,  and 

each  and  every  part  thereof,  unto  and  amongst  the  said 

Emma   Powles,   Sophia   Ogle,  Robert   Hennessy  Moore 
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OgUj  Sydney  Mary  Crawford  OgUj  Sarah  Ann  Ogle,  18S0. 
and  the  Plaintiff  jS/12^  Fellowes  Mary  OtDen^  their  heirs, 
executors,  administrators,  and  assigns,  in  equal  shares 
and  proportions,  as  tenants  in  common,  and  not  as 
joint  tenants.  And  the  testator  thereby  appointed  the 
Defendants,  John  Thomas  Lys  and  William  James  PisiOTf 
executors  of  his  will. 

The  Plaintiff  attained  her  age  of  twenty-one  years  on 
the  21st  September  1825,  and  subsequently  to  the  death 
of  the  testator,  on  the  12th  August  1828,  married  the 
Defendant  Samuel  Owen,  and  the  bill  stated  that  the 
bequests  made  by  the  will  to  the  Plaintiff  being  made 
to  and  for  her  sole  and  separate  use  and  benefit,  not- 
withstanding coverture,  no  settlement  thereof  was  exe- 
cuted prior  to  or  subsequent  to  the  marriage.  The 
Plaintiff's  legacy  of  1000/.  was  paid. 

The  Defendants  realised  14,500/.  as  the  residue. 
And  the  bill  prayed  that  the  Defendants  Lys  and 
J^istor  might  be  decreed  by  the  Court  to  pay  to  the 
f  laintiff,  for  her  sole  and  separate  use,  one  sixth  part 
or  share  of  the  sum  of  14,500/.  admitted  by  them  to  be 
in  their  hands ;  and  might  be  decreed  to  pay  to  the 
Plaintiff,  for  her  sole  and  separate  use,  her  sixth  part 
c^r  share  of  the  residue  of  the  testator's  estate  outstand- 
ing and  unreceived  as  and  when  the  same  should  be 
collected  in  and  received  by  the  Defendants  Zys  and 
J^istor ;  and  that  the  Defendants  Lys  and  Pistor  might 
pay  the  costs  of  the  suit. 

The  Defendants,  the  trustees,  submitted  to  the  Court, 
ivhether  the  Plaintiff  was  entitled  to  receive  her  share 
without  any  settlement  thereof  being  made  upon  her. 

Mr.  TresUwc  and  Mr.  Whitmarsh  for  the  Plaintiff. 
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1830.  Mr.  Tinney  for  the  trustees. 


The  Master  qf  the  Rolls.  Can  an  executor  satiy 
pay  this  money  into,  the  hands  of  a  married  lady  when 
it  is  given  to  her  separate  use  ?  The  Court  does  not  do 
that.  The  Court,  will  throw  a  protection  around  her. 
Let  it  be  carried  to  her  account,  with  liberty  to  her  to 
apply.  We  must  give  her  the  opportunity  of  deli- 
berating by  transferring  it  to  her  account. 

Costs  of  all  parties  to  be  paid  out  of  her  share  of  the 
fund. 

Decree  that  the  Defendants  transfer  into  the  name 
and  with  the  privity  oi  the  Accountant-general,  in  tmst 
in  this  cause,  '*  the  separate  account  of  the  Plaintiff 
Eliza  FelUmes  Mary  Owen^**  the  sum  of  S4t\\L  Si* 
SL  105.  per  cent  Reduced  annuities  in  respect  of  the 
PlaintiflTs  share  of  the  residuary  personal  estate  of  the 
testator ;  and  any  of  the  parties  are  to  be  at  liber^  to 
apply. 

Reg.  Lib.  1829.  B.  p.  17S4. 
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BANKS  V.  SLADEN.  Rouu. 

Fehntary  18. 

JOSEPH  SLADEN,  Esq.,  by  his  will,  bearing  date  Legacy. 

14th  October  1822,  gave  unto  his  executors  the  sum  PMk  Fwidi. 
of  12,500/.  4/.  percent  Bank  annuities,  upon  trust,  ^ccumvlatkn. 

to  stand  possessed  thereof,  and  to  invest  the  interest,         .*** 

dividends,  and  yearly  proceeds,   as  the   same  should  ^4.  by  his  will, 
from  time  to  time  become  due,  in  accumulation  of  the  isis,  gave 
capital,  during  the  natural  life  of  his  daughter  Sarah^  ^*'f9?f  Jl^ 
the  wife  of  Lawrence  Banks,  and  after  her  decease,  upon  per  cent, 
trust,  to  transfer  the  principal  to  her  children,  begotten      .°j^  "*" 
or  to  be  begotten,  equally,  as  they  should  respectively  There  were  at 
attain  the  age  of  twenty-five  years ;  and  the  dividaids  stocks  at  4L 
of  the  share  of  such  children  as  should  be  under  the  age  P^  c^^  ^'^ 
of  twenty-five  at  the  decease  of  his  daughter  should  had  moDies  in 
accumulate  until  such  children's  shares  respectively  be-  ^^'    One  of 
came  payable,  with  a  substitution  of  the  issue  of  such  was  prior  to 
children  as  should  die  in  the  daughter's  lifetime;  and  jucedto jT 
cross  remainders  as  between  such  children  who  should  lOf.  per 
die  without  issue ;  with  an  ultimate  limitation  over  in      ^^^  ^hat 

the  event  of  his  daughter  dying  without  leaving  issue.      ^^e  legatees 

were  entitieu 
to  have  the 

The  testator  likewise  cave  to  his  executors  the  sum  ""espective 

^  amounts  in 

of  10,0002.  4^.  per  cent.  Bank  annuities,  in  like  man-  the  other  4L 
ner,  vrith  respect  to  his  daughter  Caroline  Matilda^  the  exLdng^ 

wife  of  William  Smith,  and  her  children.  The  tes- 

tator  having 
declared  that 

The  testator,  at  the  date  of  his  will,  was  possessed  of  ^^  dividends 

should  accu- 
5y,650L,  4iL  per  cent  Bank  annuities*  mulate  during 

the  life  of  his 
daughters,  and  until  their  children  respectivelj  should  attain  twenty-five,  when  the 
principal  should  be  transferred  to  the  children,  the  Court  directed  the  diridends  to 
accumulate  for  twenty-one  years,  if  the  daughter  should  so  long  live;  but  the  Court 
would  not  decide  on  the  question  of  remoteness,  as  if  the  daughter  left  no  issue  the 
question  would  not  arise>  and  the  Court  will  not  decide  an  hypothetical  case. 
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18S0.  By  act  5  G.  4.,  entitled  "  An  Act  for  transferring 

several  annuities  of  4/.  per  cent,  per  annum  into  annui- 
ties of  3/.  105.  per  cent,  per  annum,"  it  was  enacted, 
that  persons  possessed  of  4/.  per  cent  annuities  might, 
for  every  100/.  receive  100/.  Si.  105.  per  cent. 

The  testator  in  his  lifetime  assented  to  the  transfer. 

The  bill  stated  that  there  were  other  4/.  per  cent 
annuities,  and  prayed  that  a  sufficient  part  of  the  testa- 
tor's personal  estate  might  be  invested  in  the  purchase 
of  12,500/.  and  10,000/.  4/.  per  cent.  Bank  annuities, 
upon  the  trusts  of  the  will. 

The  Defendants  stated  in  their  answer,  that  at  the  date 
of  the  will  there  was  not  any  other  stock  called  the  4iL 
per  cent.  Bank  annuities  save  the  stock  in  which  the 
testator  was  entitled,  at  the  time  of  his  will,  to  the  sum 
of  59,650/.,  but  that  at  the  time  of  the  answer  there  was 
no  stock  known  by  that  name,  and  the  only  stocks 
which  yielded  a  dividend  of  4/.  per  cent,  were  either  the 
New  4/.  per  cent,  annuities,  or  the  4/.  per  cent  annuities 
1826 ;  and  the  Defendants  submitted,  that  the  legacies 
would  be  satisfied  by  a  transfer  of  12,500/.  and  10,00021 
S/.  105.  per  cent,  annuities. 

Testator,  at  the  time  of  his  death,  had  76,72021 
3/.  105.  per  cent  annuities,  converted  from  4/.  per  cent 
annuities.  He  also  died  possessed  of  4725/.  New  4/.  per 
cent,  annuities,  derived  from  4500/.  Navy  5/.  per  cent 
annuities,  at  the  reduction  of  the  interest  in  that  stock 
in  July  1822,  by  the  government  giving  105/.  New  4/1 
per  cent  for  every  100/.  Navy  51,  per  cent  (a) 

(a)  See  act  3  G,  4.  c.  9.  passed  15th  March  18S2. 
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Mr.  Preston  and  Mr.  G.  Warry  for  the  PlainUflT. 

This  is  not  a  specific  legacy,  but  a  legacy  of  quantity  ; 
there  are  4/.  per  cent  annuities  now  existing,  and  we 
claim  to  be  satisfied  in  that  stock.  The  act  changed  the 
4/.  per  cents,  to  5/.  10^.  per  cents.,  and  had  this  been  a 
specific  legacy  we  should  have  been  entitled  to  the  amount 
of  the  legacy  in  the  3/.  105.  per  cents.  Swinbum  {a)  says 
that  a  legacy  must  be  answered  out  of  any  fund  capable 
of  answering  it.  A  case  decided  by  Lord  Eldon^  At- 
tarruy-General  v.  Scriven,  will  probably  be  cited  on  the 
other  side :  there  the  testator  bequeathed  ^*  all  the  re- 
sidue of  my  4/.  per  cent  Consolidated  annuities  at  the 
Bank  of  England  at  my  decease."  Beyond  all  doubt 
that  was  a  specific  legacy.  The  Chancellor  decided  that 
the  legacy  was  to  be  satisfied  out  of  those  4/.  per  cents* 
only  which  would  have  existed  had  not  the  5/.  per  cents, 
been  reduced  to  4/.  per  cents.,  but  not  to  be  increased  by 
the  reduction;  and  held  that  all  the  old  4/.  per  cent, 
annuities  passed  by  the  will,  but  not  the  new  4/.  per 
cents. 


Swinbum  says,  ^*  that  albeit  the  testator  have  no  such 
thing  of  his  own  as  is  bequeathed,  yet  nevertheless  the 
l^acy  is  good  in  law."  (i)  The  legacy  there  alluded  to, 
as  here,  was  not  specific,  but  of  quantity,  as  a  horse,  or 
a  yoke  of  oxen;  and  Swinbum  says,  that  the  legacy  is 
good  in  law,  though  the  testator  have  neither  horse  nor 
ox  of  his  own. 


It  has  been  decreed,  that  when  the  testator  gives 
stock  which  he  does  not  possess,  the  legatee  is  entitled 
to  have  stock  purchased,  (c)     This  is  a  legacy  of  quantitj/. 


{a)  Vol.  i.  246. 

(5)  1  Swin.  246.  and  5  iS«;tn.  922. 

(c)  Bromden  v.  Winter^  Amb.  57. 
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18  SO.  In  this  case  there  are  4/.  per  cent  annuities^  and  the 

executors  should  be  ordered  to  provide  ibr  the  legai^ 
out  of  them. 

The  testator's  intendons  will  be  best  answered  by 
ordering  the  legacies  to  be  paid  in  the  present  4eL  per 
cents.,  for  the  testator  certainly  looked  to  income;  but 
if  the  Court  should  not  think  so,  then  we  contend  we 
are  clearly  entitled  to  have  them  satisfied  out  of  the 
3/.  105.  per  cents.  The  act  of  parliament  (a)  provides 
for  specific  legacies,  but  not  for  legacies  of  quandty. 
We  admit  that  the  executors  may  pay  us  in  either  of 
the  4/.  per  cents,  now  existing  (i) :  whoever  has  to  do 
the  first  act  has  the  right  of  election.  It  is  a  general 
principle,  that  a  person  who  has  to  make  the  transfer 
has  his  election,  (c) 

Mr.  Bickersteth  for  the  executors.  The  thing  sup- 
posed to  be  given  must  be  capable  of  being  procured : 
at  the  time  of  the  death  of  the  testator  there  was  no 
such  thing  as  he  had  given,  nor  can  any  such  thing  be 
obtained. 

In  Fonnerean  v.  PoyrUz  [d)  before  Lord  Thurlaco,  hi^ 
Lordship  said,  <^  That  if  it  had  been  doubtful  out  of  what 
fund  the  legacy  was  to  arise,  that  would  have  been  matter 
to  explain  by  evidence,  in  order  to  see  whether  the 
description  applies  aptly  or  not''  And  in  Colpoys  t. 
Colpoys{e\  the  language  of  the  bequest  not  applying 

(a)  5  6.4.  c.ll.«.80. 

{b)  At  the  time  of  this  discussion  there  were  in  fact  two  4L  per 
cent,  stocks;  one,  that  reduced  from  the  5/.  per  cents.,  and  since 
reduced  to  3/.  lOf.  per  cents,  by  an  act  passed  3d  Mai^  1850;  and 
the  other  4/.  per  cents.  1826,  created  by  funding  Exchequer  bills  by 
the  act  7  G.  4.  c.39.,  and  which  cannot  be  redeemed  until  after 
Sih  April  \^3Z, 

(c)  Fontaine  v,  Tyler,  9  Price,  94.  {d)  I  B,  C,  C.  472. 

(<?)  Before  Sir  T,  PlumiHer,  Jacob,  451. 
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strictly,  and  therefore    being    capable    of  two  inter-  1B30. 

pretations,  Sir  T.  Pbaner  held  that  parol  eyidence  might  Bajicb 
be  let  in*  v. 


The  authority  of  both  these  cases  has  been  recognised 
in  the  manuscript  case  cited  of  the  Atiamey-General  v. 
Scrivcn* 

The  testator  gave  12,500/.  ^L  per  cent,  annuities, 
and  he  must  have  meant  the  4/.  per  cents,  then  existing; 
DO  such  stock  can  now  be  procured :  then  it  is  said 
the  l^atees  are  entitled  to  something  else-;  but  there 
is  nothing  in  the  act  which  relates  to  the  will  of  a  person 
living,  (a) 

Mr.  Heater,  also^  for  the  executors. 

It  is  a  specific  legacy ;  it  is  specific  with  regard  to  its 
descripdon,  and  where  there  is  a  latent  ambiguity,  parol 
evidence  is  admissible  to  prove  the  identity,  Beachcrqft 
V.  Beachcrqft  {b) :  the  words  of  the  will  are  only  appli- 
cable to  the  stock  existing  at  the  time.  It  was  said  by 
the  C!ourt  in  Sandford  v.  Ratks  (c),  that  where  the  sub- 
ject of  a  devise  was  described  by  reference  to  some 
extrinsic  fact,  it  was  not  merely  competent  but  necessary 
to  admit  extrinsic  evidence  to  ascertain  the  fact,  and 
through  that  medium  to  ascertain  the  subject  of  the 
devise. 

In  Doe  dem.  Jersey  v.  Smithed),  a  case  in  the  House  of 
Lords,  Mr.  Justice  Bayley  says,  **  The  evidence  here  is 
not  to  produce  a  construction  against  the  natural  mean- 
ing of  the  words ;  but  because  an  indefinite  expression  is 
used  capable  of  being  satisfied  in  more  ways  than  one, 

(a)  See  90th  lecdon  of  the  act.  (h)  l  M§td,  Rep.A90. 

(c)  1  Mer.  653.  (d)  t  Brod.  4r  Bhgh.  555. 
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and  I  look  to  the  state  of  the  property  at  the  timet  to 
see  whether  it  would  assist  in  judging  what  was  the 
meaning."  The  legacy  cannot  be  satisfied  out  of  the  new 
4  per  cents. ;  that  not  being  a  fund  which  the  testator 
contemplated  by  his  will,  the  legacies  would  equally  not 
be  satisfied  by  a  purchase  in  the  S^  per  cents. ;  the 
act  applies  only  to  wills  partly  performed,  it  does  not 
apply  to  those  wills  which  had  not  been  called  into 
operation. 


The  Master  of  the  Rolls.  At  the  time  the  testator 
made  his  will  there  were  two  funds  known  by  the  name 
of  the  4.  per  cent.  Bank  annuities  —  one  of  1780,  and 
the  other  as  the  new  4  per  cent,  annuities;  one  of 
them  having  been  created  by  the  conversion  of  5  per 
cents,  to  4  per  cents.  Had  they  remained  in  the  same 
state,  the  executors  would  have  provided  for  the  legacies 
in  the  one  fiind  or  the  other ;  for  the  only  object  the 
testator  had  was  with  respect  to  the  income^  and  it 
would  be  indifferent  to  the  intention  of  the  testator 
whether  the  investment  was  in  the  one  fund  or  the 
other.  Now  one  of  these  funds,  that  of  1780,  is  since 
gone,  it  having  been  converted  into  3^  per  cents.;  but 
the  destruction  of  that  fund  does  not  prevent  the  ex- 
ecutors from  making  the  investment  in  the  remaining 
fund. 

Decree  that  the  investment  of  a  sufficient  part  of 
the  personal  estate  of  the  testator  in  the  purchase  of 
12,500/.  4  per  cent.  Bank  annuities  and  10,000/. 
4  per  cent.  Bank  annuities  be  made  in  the  fund  called 
New  4  per  cent  annuities  (a),  and  let  the  executors  in« 


(a)  This,  of  course,  means  the  4  per  cents,  that  were  reduced 
from  the  5  per  cents.,  and  which  since  the  decree  have  been  re- 
duced to  9 J  per  cent.,  and  not  the  4  per  cents.  1 82G. 
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vest  a  sufficient  part  of  the  testator's  personal  estate  in 
such  purchase  in  their  joint  names. 

There  was  another  and  very  important  question  in 
the  case,  whether  the  trusts  for  the  children  of  the 
daughter  were  not  void  for  remoteness,  but  as  to  that 
his  Honor  would  not  decide ;  for  if  the  daughters  left 
no  issue,  the  question  might  not  arise,  and  lie  would  not 
decide  upon  an  hypothetical  case. 


n$ 
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But  he  decreed  that  the  dividends  of  the  12,500/., 
when  purchased,  should  accumulate  in  the  same  stock 
for  twenty-one  years  from  the  death  of  the  testator,  if 
Sarak  Banks  should  so  long  live ;  and  upon  her  death, 
or  the  expiration  of  twenty-one  years,  any  of  the  parties 
interested  in  the  said  sum  of  12,500^  were  to  be  at 
lil5erty  to  apply ;  a  similar  decree,  mutatis  mutandis^  was 
made  as  to  the  10,000/.  {a) 

Reg.  Lib.  1829.  A.  p.  806. 


(a)  The  Theihuon  Act,  for  rebtraining  accumulations  to  twenty- 
one  yean,  directs  that  the  rents  and  produce  of  property  directed 
to  be  accumulated  shall  so  long  as  the  same  shall  be  directed  to  be 
accumulated  contrary  to  the  provisions  of  that  act  go  to  the  person 
who  would  have  been  entitled  if  such  accumulation  had  not  been 
directed* 

In  the  case  of  Griffiths  and  Vere  (9  Vet,  127.)>  a  testatrix  had 
directed  an  accumulation  for  a  period  v^hich  might  extend  beyond 
the  time  limited  by  the  act,  and  it  was  held  to  be  good  pro  tanto, 
and  that  during  the  period  of  twenty-one  years  the  rents  and  pro- 
fits were  well  directed  to  accumulate. 


£e 
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We8ti«n8tee  bourn  v.  GIBBS. 

Giftto" JIdfe,  HICHARD  CLARINGBOULD  by  his  will  gave 

and  if  she  ^nj  bequeathed  as   follows:  —  "Also  I  give  and 

make  no  dis-  . 

position  of  it,  bequeath  the  sum  of  200/.  stock,  residue  of  my  capital 

^H  Id^"^*  stock  in  the  old  joint  stock  South  Sea  annuities,  and 
absolute  gift,  also  the  sum  of  200/.  capital  stock  in  the  three  per 
centum  Qonsolidated  Bank  annuities ;  and  also  all  the 
rest  and  residue  of  my  goods,  chattels,  effects,  debts  due 
and  owing  to  me,  money  securities  for  money,  money 
in  any  of  the  public  stocks  or  funds  of  the  kingdom; 
and  all  other  my  personal  estate  whatsoever  and  where- 
soever, and  of  what  kind  or  nature  soever  the  same  may 
be  at  the  time  of  my  decease,  (from  and  after  the  pay- 
ment of  all  my  just  debts,  funeral  expences,  the  legaciea 
before  mentioned,  and  legacy  of  5/.  hereinafter  be- 
queathed to  my  executor  John  May  hereinafter  men- 
tioned, and  the  charges  of  proving  and  executing  this 
my  will,)  unto  my  said  wife  Elizabeth  Claringboutd^  to 
and  for  her  own  use  and  benefit ;  and  to  be  at  her  own 
absolute  disposal,  and  free  from  any  controul  what- 
soever :  provided  nevertheless,  that  if  my  said  wife  shall 
make  no  disposition  thereof,  either  by  expenditure, 
sale,  transfer,  assignment,  gift,  or  otherwise,  in  her 
lifetime,  or  by  her  last  will  and  testament,  tlien  I 
direct  that  the  said  several  sums  of  200/.  of  lawftd 
money,  and  1000/.  stock  in  the  old  South  Sea  annuities, 
and  200/.  stock  in  the  three  per  centum  Consolidated 
Bank  annuities,  and  residuary  personal  estate,  after  such 
payments  thereout  as  aforesaid,  or  such  part  thereof  as 
shall  remain  undisposed  of  as  aforesaid,  shall  imme- 
diately after  my  said  wife's  decease  go  to,  and  I  accord- 
ingly give  and  bequeath  the  same  unto  my  said  two 
nephews  Peter  John  Saunders  and  Thomas  Saunders^  and 
my  said  m'ece  Ann  Gibbs,  equally  to  be  divided  between 
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them,  share  and  share  alike,  and  to  their  several  and  re-  ISSO. 
spective  executors,  administrators,  and  assigns;  and  I 
make,  constitute,  and  appoint  my  said  wife  Elizabeth 
Claringbould^  and  Mr.  Jofin  May  of  Deal^  in  the  county 
of  Kenti  gentleman,  executors  of  this  my  last  will  and 
testament.''  The  question  for  decision  in  this  cause  was, 
whether  the  wife  took  an  absolute  interest  under  the  will? 

Mr.  Bickersteth  and  Mr.  Barber  contended  that  this 
was  an  absolute  gift,  and  cited  the  AUomey^General 
V.  HaU  (a).  Bland  v.  Bland  (6),  BvU  v.  Kingston,  (c) 

Mr.  Pemberton  said  he  did  not  deny  that  the  widow 
had  the  power  to  make  herself  the  absolute  owner.  She 
did  not  dispose  of  it  by  her  will,  or  otherwbe.  The 
only  question  was,  whether  the  widow  had  assumed 
to  herself  the  right  of  ownership?  There  was  nothing 
in  this  case  to  shew  that  she  had  so  done,  and,  con- 
sequently, the  bequest  over  was  good. 

The  Master  of  the  Rolls.  This  is  an  absolute  gift,  {d) 

Reg.  Lib.  1829.  A.  p.  2182. 

{a)  FitxgAb<nCi  Beports,  314.  (b)  S  Cor,  J49. 

(c)  1  Merivale,  314, 

(d)  This  decision  seeros  to  have  been  made  on  the  authority 
of  the  case  of  the  Attorney-General  on  the  relation  of  the  Chid- 
nuthi  Company  against  Hall^  as  that  case  is  reported  by  the  re- 
porter referred  to ;  but  his  report  of  that  case  should  be  read  with 
a  note  in  the  second  volume  oi  Equity  Catet  Abridged,  which  refers 
to  a  manuscript  report  of  the  case;  and  it  seems  that  Francis  Hall 
fufiered  a  recovery  of  the  freehold  property,  declared  the  uses  to 
himself  in  fee,  and  then  by  his  will  devised  it  to  his  wife,  and 
appointed  her  executrix.  The  recovery,  although  it  could  only 
aflect  the  freehold,  yet  shewed  an  evident  intention  to  acquire  the 
domimon  of  all  the  property  devised  by  the  father's  will.  (See 
J\tmtyn  on  Terms  of  Years  and  other  Chattels,  title  Executory 
Bequests,  p.  86.) 

However,  the  three  Judges  who  decided  this  case  appear  to  have 
decided  without  reference  to  these  circumstances.  Their  judgment 
is  thus  stated  in  the  note :  — 
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June  5.  1  l?i\,^King  C,  JekyUe  Master  of  the  Rolls,  Reynoid  C.  B. 

In  regard  the  ownership  and  property  of  the  personal  estate 
was  vested  in  RHall,  and  not  the  ute  onltf;  the  Umiiation  to  tie 
Compantf  is  void;  it  is  giving  a  man  an  estate  in  mooey  to  spend, 
and  limiting  over  to  another  what  does  not  happen  to  be  spent; 
and  therefore  the  information  was  dismissed. 

In  the  case  of  Strange  v.  Barnard,  (S  Br,  Ch,  Co.  SBC)  there  was 
dso  evidence  of  intention.  In  that  case,  after  a  devise,  under  a 
power,  of  300/.  by  a  wife  to  her  husband,  and  at  his  death  the  re- 
maining part  of  what  is  left,  that  he  does  not  want  for  his  wants  and 
use,  to  go  over.  The  husband  administered  to  his  wife's  efiects, 
and  called  upon  the  trustees  to  transfer  the  500/1  to  him,  and  it 
was  decreed  accordingly.  There  wp.s  then  intendment,  and  it  was 
carried  into  execution. 

In  Upwell  V.  Haltey,  {l  P,  W.  Rep,  651.)  a  testator  directed 
that  such  part  of  his  personal  estate  as  his  wife  should  leave  of  ber 
subsistence  should  return  to  his  sister.  The  widow  married  again, 
and  it  was  argued  that  the  marriage  was  a  gift  in  law,  bot  the 
bequest  over  was  held  good. 


Plaindff; 


Westminster  BETWEEN 

^'■'-        PHILIP  DA  VIES, 

May  5. 

AND 

THOMAS  THOMAS  and  ELIZABETH  his  Wife 

Defendants. 

Condition,  "OLAINTIFF  being  seised  in  fee  of  the  lands  in 
The  Plaintiff  question,   called  Retomo^   by  indentures  of  lease 

made  amort-  and  release,  dated  the  3d  and  4th  Fehruai-y  1818,  con- 
gage  to  the  J       ,  -r-r  rr% 

first  husband  veyed  the  same  unto  Henry  Twyning^  his  heirs  and 
Def^^dam?'^    assigns,   by  way  of  mortgage,   to   secure    1200/.   and 

who  afler  that  interest, 
husband's 

death  lent  the  Plaintiff  the  sum  of  200/.;  subsequently  she  bought  the  estate  for  an 
additional  400^  Soon  afterwards  she  granted  a  lease  to  the  Plaintiff,  and  signed  an 
agreement  indorsed  on  the  lease,  that  the  Plaintiff  might  repurchase  within  five  yean, 
paying  the  rent  as  it  became  due.  The  rent  was  not  regularly  paid,  in  some  in- 
stances not  until  distresses  were  levied :  Held,  that  this  was  not  a  case  of  forfeiture 
but  of  particular  indulgence;  from  all  the  evidence  the  Court  was  of  opinion  that 
the  transactions  were  not  contemporaneous,  and  the  Court  held,  that  the  terms  not 
having  been  fulfilled  the  b^^i  must  be  dismissed,  and  with  costs. 
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The  mortgagee  subsequently  by  his  will  gave  his  1830. 
estate  and  interest  in  the  mortgaged  hereditaments,  and 
the  money  due  on  the  mortgage,  unto  Elizabeth  Tvynir^^ 
his  wife,  and  appointed  her  his  executrix.  Afterwards, 
in  1820,  the  Plaintiff  became  further  indebted  to  Mrs. 
Tayning  in  the  sum  of  200/.,  and  executed  to  her  a 
warrant  of  attorney  to  confess  judgment 

By  indentures  of  lease  and  release  of  the  2Sth  and 
29th  September  1820,  the  Plaintiff  conveyed  the  pro- 
perty to  Mrs.  Twyning.  The  consideration  expressed 
was  1800/^,  which  included  the  two  sums  previously 
due. 

By  an  indenture  of  demise,  dated  the  1st  day  of 
January  1821,  Mrs.  Twt/ning  demised  the  land  to  the 
Plaintiff  for  a  term  of  ninety-nine  years,  determinable 
on  the  deaths  of  Plaintiff  and  his  wife  and  son,  and  the 
survivor  of  them,  at  the  yearly  rent  of  105/.,  payable 
half-yearly;  and  on  such  lease  an  agreement  was  in- 
dorsed, that  in  case  the  Plaintiff  should  pay  the  half- 
year's  rent  due  the  25th  March  on  or  before  the  4th  day 
otjitne  then  next  following,  and  the  half-yearns  rent  due 
on  the  29th  day  of  September  on  or  before  the  26th  day 
of  October  then  next  following  in  every  year,  for  the 
term  of  five  years  from  the  date  thereof,  if  the  lease 
should  so  long  exist,  then  and  upon  the  sole  condition 
of  the  due  payment  of  the  rent  half-yearly  within  the 
respective  days  aforesaid,  Mrs.  Twyning  thereby  agreed 
to  sell  Retomo  to  the  Plaintiff,  in  case  he  should  be 
desirous  of  purchasing  the  same,  at  any  time  within 
five  years  from  the  date  thereof,  but  not  afterwards,  at 
the  price  or  sum  of  1850/.;  but  if  default  should  be 
made  in  payment  of  the  said  rent  half-yearly  within  the 
respective  days  aforesaid,  this  agreement  should  become, 
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1830.       and  it  was  agreed  and  declared  between  the  parties  that 
Davies      ^^  same  should  be  void  and  of  no  effect. 


Thomas. 


This  agreement  was  signed  by  Mrs.  Twi/ning  and  the 
Plaintiff,  and  witnessed  by  one  Stephen  Phillips. 

In  1823  Mrs.  Tvyning  married  the  Defendant  Thomas 
Thomas. 

The  bill  prayed  that  the  Plaintiff  might  be  let  in  to 
redeem,  or  that  he  might  be  declared  entitled,  nnder  the 
clause  of  repurchase,  to  have  a  reconveyance,  upon  such 
terms  as  the  Court  might  deem  just. 

The  Defendant  Elizabeth  Thomas^  by  her  answer, 
said,  that  some  months  afler  she  became  the  purchaser, 
the  Plaintiff  proposed  to  become  the  tenant,  and  that 
she  should  agree  that  he  might  repurchase  according  to 
the  memorandum ;  but  this  Defendant  said  that  the  said 
lease  and  the  memorandum  formed  no  part  of  the  con^ 
sideration  for  the  conveyance,  and  were  not  part  of  such 
transaction ;  but  that  the  lease  and  memorandum  were 
a  totally  distinct,  separate,  and  subsequent  transaction, 
and  the  same  were  not  even  proposed  or  contemplated 
at  the  time,  nor  till  some  months  after  the  said  absolute 
sale  and  conveyance  had  been  completed  and  executed 
as  aforesaid.  And  the  Defendant  said  that  the  rent  bad 
not  been  paid  according  to  the  memorandum ;  that  the 
Plaintiff  had  given  bills  for  several  sums  of  rent,  which 
had  been  dishonoured,  and  were  then  due. 


One  witness  for  the  Plaintiff  proved  that,  at  the 
cution  of  the  conveyance,  Mrs.  Twj/ning  said  that  if  the 
Plaintiff  would  repay  her  the  purchase-money  in  five 
years  he  might  have  the  lands  back  again;  but  a 
witness  examined  on  behalf  of  the  Defendants  swore  that 
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be  was  present  at  the  execution  of  the  conveyance,  and 
that  nothing  was  then  said  as  to  Mrs.  Twyning  giving 
back  the  property  on  any  terms  whatever.  Another 
witness  for  the  Plaintiff  proved  a  tender  to  Mrs. 
Thomas  in  her  dwelling-house,  on  the  25tb  January 
1825,  of  1965/.,  being  the  full  principal  and  interest  due 
on  the  mortgage. 


It  appeared  by  the  evidence  for  the  Plaintiff  that,  on 
the  10th  Naoember  1824,  the  Defendant  Thomas  Thomas 
received  the  sum  of  121/1 155. 4kf.,  being  the  proceeds  of 
a  sale  made  under  a  distress  for  arrears  of  rent  due  on  the 
29th  of  the  preceding  September;  and  a  witness  proved 
that  be  was  present  on  the  11th  December  1824*,  when 
notice  was  given  on  behalf  of  the  complainant  to  the 
Defendant  Thomas  Thomas  of  his  intention  to  avail  him- 
self of  the  memorandum  to  repurchase. 

A  witness  for  the  Defendants,  an  auctioneer,  proved 
the  taking  of  a  distress  for  recovery  of  aiTears  of  rent, 
and  that  the  Plaintiff  then  desired  him  to  surrender  his 
lease,  as  he  had  nothing  else  to  do ;  and  Plaintiff  then 
delivered  the  lease  to  the  witness,  who  delivered  it  to 
Mrs.  Thomais  agent  to  be  surrendered  to  her. 

The  evidence  as  to  value  was  conflicting. 

Mr.  Pemberton  and  Mr.  T  Parker  for  the  Plaintiff. 

In  the  cases  of  Mellor  v.  Lees  (a),  WiUett  v.  WinntU{b\ 
and  Fkyer  v.  Lavington  (c),  the  principle  of  redemption 
Was  recognized  :  it  is  immaterial,  that  the  shape  of  the 
transaction  is  that  of  purchase  and  power  to  repurchase ; 
it  is  the  same  as  a  mortgage  with  power  to  redeem : 


(a)  S  Aik.  494. 


{h)  1  f>moii,488. 
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the  purchase  money  was  not  the  value ;  and  there  is  sat 
ficient  made  out  to  entide  the  Plaintiff  to  redeem.  Is 
be  not  to  be  allowed  to  repurchase  because  he  was  a 
little  behind  hand,  because  the  rent  was  not  paid  at  the 
very  day  ? 

• 

The  Master  of  the  Rolls. 

I  think  the  only  material  question  here  is,  whether  the 
Plaintiff  is  entitled  to  repurchase  ? 

Mr.  Bickersteth  for  the  Defendants. 

The  rent  was  not  regularly  paid,  in  some  cases  not 
until  distresses  were  levied.  By  the  express  terms  of 
the  contract,  time  is  made  the  essence  of  the  contract ; 
the  Plaintiff  then  is  not  in  a  situation  to  call  on  the  De- 
fendants for  specific  performance;  time  is  the  essence  of 
this  contract. 


Mr.  Pemberton  in  reply. 

There  can  be  no  distinction  between  a  mortgage 
with  a  right  to  redeem,  and  a  conveyance  with  a  power 
to  repurchase,  they  both  operate  as  a  security :  this  is  a 
conveyance  with  a  right  to  repurchase. 

The  Master  of  the  Rolls.  This  is  not  forfeiture :  a 
particular  indulgence  is  given  to  the  Plaintiff,  provided 
certain  payments  are  made  at  particular  times.  Is  it  not 
like  a  condition  in  a  mortgage  at  5  per  cent.,  that  od 
payment  of  4  per  cent,  at  a  certain  time  that  shall  be  a 
good  payment  of  interest  ?  The  debtor  is  not  entitled  lo 
a  reduction  of  interest  unless  payment  be  made  at  the  time 
mentioned.  It  is  not  proved  that  these  transactions  were 
contemporaneous :  the  evidence  on  the  part  of  the  De- 
fendants proves  the  contrary.  I  am  clearly  of  opinion, 
upon  tlie  evidence,  that  tliey  were  not  contemporaneous; 
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and  I  should  have  doubted  the  conclusion  of  law  if  they 
had  been  so. 

I  will  look  into  the  question  of  repurchase.  The 
question  is,  whether  it  comes  within  the  principle  of 
forfeiture,  or  within  the  principle  of  indulgence  ? 

Cur.  adv.  vuU* 


18S0. 
Davies 

V, 

Thomas. 


His  Honor  gave  judgment,  dismissing  the  bill  with      ^^^y  ^^* 
costs. 

Reg.  Lib.  1829.  A.  p.  1424. 


T 


CHAMPION  V.  RIGBY.  Rolls. 

May\9,  21. 

HE  Defendant  was  a  solicitor,  and  had.  acted  as  Forney  and 
such  for  the  Plaintiff.  ir   j    '  j 

Vendor  ana 
Purchaser. 

In  1810  the  Plaintiff  was  possessed  of  a  wharf,  which,  ^  solicitor 
in  the  division  of  his   father's   property  in   1799  was  having  pur- 
valued  at  700/.     The  Plaintiff  also  purchased  a  lease-  peny  of  hw 

hold  house  and  warehouse  in  Thames  Street,  subject  to  ^^*®'™'  **  ■" 

under-value, 
an  under-lease  for  1370/.,  and  then  purchased  the  under-  theclienteigh- 

lease  for  675/.     The  Defendant  was  concerned  for  him  ^^  y®"? 

afterwards 

as  bis  attorney  in  these  transactions.  brought  his 

bill  to  set 
aside  the  sale. 
The  Court 
was  of  opinion 
that  a  solicitor 
dealing  with 

bis  client  was  bound  to  shew  that  he  had  given  his  client  the  price  which  he  would 

have  advised  him  to  accept  from  another  person;  but  the  Plaintiff  having  failed  to 

shew  that  he  was  not  in  a  situation  during  the  time  which  had  elapsed  to  seek 

relief,  the  Court  dismissed  the  bill,  but  without  costs. 

SrnUfie,    Had  the  Plaintiff  applied  to  the  Court  in  a  reasonable  time,  or  had  the 

Court  been  satisfied  by  evidence  of  his  total  inability  to  take  proceedings  in  this 

Court,  he  would  have  had  relief. 


The  Plaintiff  became  embarrassed,  and  the  Defendant 
purchased  this  property  from  him  for  1400/. 
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Witnesses  for  the  Plaintiff  proved  that  the  property 
was  in  1810  worth  2430/. 

The  evidence  on  the  part  of  the  Plaintiff  went  to  shew 
that  the  Plaintiff  was  in  embarrassed  circumstances  from 
the  time  of  the  sale  up  to  1824 ;  but  by  the  answer,  the 
Defendant  stated  that  the  Plaintiff  received  a  consider- 
able  accession  of  fortune  on  the  death  of  his  mother»  a 
few  years  after  the  sale,  and  kept  saddle  and  sporting 
horses. 


The  bill  was  filed  in  1828. 

Mr.  Bickersteth  and  Mr.  Younge  for  the  Plaintiff 

The  Court  must  interfere  to  protect  clients  from  the 
conduct  of  their  solicitors. 

It  is  the  duty  of  a  solicitor,  who  purchases  from  his 
client,  to  shew  that  he  has  given  an  adequate  consider* 
ation ;  in  this  it  was  clearly  inadequate.  It  is  evident 
that,  during  the  whole  transaction,  advantage  was  taken 
by  the  Defendant  of  the  Plaintiff,  and  of  the  influence 
which,  as  the  Plaintiff's  solicitor,  he  possessed. 

Mr.  Tinney  and  Mr.  Pemberton  for  the  Defendant. 

Where  a  client  comes  to  a  solicitor  and  offers  a  pro- 
perty for  sale,  that  solicitor  does  not  come  within  the 
rule  of  a  purchase  by  a  client  from  a  solicitor,  the  trans- 
action being  independent  of  the  connection  between 
attorney  and  client,  he  not  being  the  attorney  in  h&c  re. 
Montesquieu  v.  Sandys  (a).  Cane  v.  Lord  Allen  (A),  Gibson 
V.  Jeyes.  {c)  The  case  before  the  Court  is  a  single  trans- 
action of  purchase  and  sale.     The  remaining  question 


(«)  is  Vet. 515. 


{b)  2  Dow^  S89. 


(c)  6  Ves.  266. 
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is,  whether  at  a  distance  of  eighteen  years  this  transac-  1830. 
tion  ought  to  be  set  aside  ?  A  person  applying  to  this 
Court  ought  to  shew  diligence  and  despatch  :  it  is  not 
fair  to  call  upon  a  person  to  defend  his  conduct  at  that 
distance  of  time.  For  eighteen  years  the  Defendant 
has  been  allowed  to  consider  this  as  a  part  of  his  incomet 
spending  it  on  his  own  family.  After  so  long  a  time^ 
the  Plaintiff  cannot  come  into  a  court  of  equity,  unless 
it  can  be  shewn  that  he  had  ever  since  laboured  under 
the  same  disability  which  first  led  him  into  the  transac- 
tion ;  but  there  is  no  evidence  to  that  effect ;  there  is 
evidence  of  his  having  subsequently  possessed  abundant 
means.     We  prove  his  receipt  of  large  sums. 

« 
Tlie  Master  qf  the  Rolls.    The  receipt  of  sums  is 
nothing ;  for  a  man  may  have  demands  upon  him  to  ten 
times  the  amount. 

Mr.  Pemberton  read  a  passage  from  the  Defendant's 
answer,  that  the  Plaintiff  had  kept  saddle  and  other 
sporting  horses,  and  was  lately  the  owner  of,  and  about 
to  run  a  horse,  so  that  Defendant  believed  the  Plaintiff 
could  not  have  delayed  instituting  proceedings  against 
the  Defendant  for  want  of  proper  means. 

The  Master  of  the  Rolls.  Then  the  Defendant 
has  by  his  answer  rendered  it  necessary  that  the  Plaintiff 
should  shew  why  he  did  not  proceed  sooner. 

Mr.  Pemberton.  Due  vigilance  ought  to  be  evinced 
by  a  party  who  applies  for  the  extraordinary  aid  of  this 
Court  .  In  Gregory  v.  Gregory  [a)  a  suit,  after  a  lapse 
of  eighteen  years,  was  dismissed.  PurceU  v.  Macna^ 
mara.  (£)      Ignorance  on  the  part  of  the  Plaintiff  there 


(«)  Cooper,  201.  {b)  14  Fe#.90. 
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was  none;  he  knew  the  value  of  the  property  well; 
difficulty  in  pursuing  his  remedy  he  had  none,  for  he 
bad  sufficient  means,  and  he  consulted  a  solicitor*  The 
premises  are  now  pulled  down,  so  that  their  former  state 
is  quite  a  matter  of  conjecture ;  and  those  who  could 
give  evidence  in  the  Plaintiff's  favour  have  died  one 
after  the  other.  I  trust  your  Honor  will  be  of  opinion, 
that  however  questionable  this  transaction  might  have 
been  originally,  still,  that,  after  the  lapse  of  eighteen 
years,  the  Plaintiff  is  not  entitled  to  come  here  and  sedn 
relief. 


Mr.  Pemberton  was  about  to  read  evidence. 

The  Master  of  the  Rolls.  I  had  better  call  upon 
the  Plaintiff.  The  only  difficulty  is  the  point  as  to  the 
time  which  has  elapsed. 

Mr.  Bickersteth  then  read  evidence  to  explain  that  the 
Plaintiff  did  not  proceed  sooner  from  the  state  of  bis 
circumstances ;  and  which  stated,  that  the  Plaintiff  was 
in  a  state  of  embarrassment  down  to  1824. 

TJie  Master  of  the  Rolls. 

The  question  is,  whether  what  has  been  proved 
accounts  for  doing  nothing  for  eighteen  years,  and 
whether  a  court  of  equity  should  interfere  after  this 
lapse  of  eighteen  years? 

I  am  of  opinion  that  a  court  of  equity  ought  not  to 
interfere,  unless  the  Plaintiff  can  shew  that  he  had  not 
been  in  a  situation  to  seek  relief. 


Mere  evidence  of  embarrassment  is  not  sufficient; 
the  Plaintiff  in  this  case  had  opulent  relations. 
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I  am  of  opinion,  that  a  solicitor  dealing  with  his  client 
is  bound  to  shew  that  he  has  given  his  client  the  price 
which  he  would  have  advised  his  client  to  accept  from 
another  person. 
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18S0. 


Champion 

V, 
RiOBT. 


I  am  of  opinion,  that  that  was  not  the  case  here; 
but  the  Plaintiff  has  not  applied  in  time,  nor  accounted 
for  the  delay. 

Bill  dismissed,  but  without  costs. 


WALSH  V.  WALLINGER. 


Rolls. 
Decembers, 


J    W.  A.  WALLINGER,  by  his  will,  dated  the  19th  wiU. 

January  1805,  gave  unto  his  wife  Matilda  all  his  Powers. 

personal  estate  and  effects  for  her  sole  use ;  and  he  gave  ^  testator  di- 

and  devised  unto  his  brother,  Joseph  WaUingery  William  rected  trustees 

Baldwin^  and  William  Turner^  and  their  heirs,  his  estate  and  personal 

called  Hare  HalL  and  other  lands,  and  all  other  his  ^^^^»  ^^ 

pay  the 

real  estate,  in  trust  to  sell  and  dispose  of  the  same  as  amount  of  the 
soon  as  conveniently  might  be  after  his  decease,  and  P';5ducetohw 

JO  y  ^ife^  trusting 

after  deducting  the  costs,  and  the  payment  of  all  incum-  that  she  would 
brances  and  his  just  debts,  to  pay  the  residue  thereof  Family \nd  at* 
unto  his  wife,  to  and  for  her  own  use,  benefit,  and  dis-  her  decease 
posal,  trusting  that  she  would  thereout  provide  for  and  would  give 

maintain  his  family,  and  particularly  his  only  son,  and  V^  l>cqueaih 

.  J    u  1     u  t^        the  same  to 

at  her  decease  give   and   t>equeath  the   same  to   her  her  children 

children  by  him,  in  such  manner  as  she  should  appoint.    /    i"?*  ^  *® 

And  the  testator  appointed  his  wife  and  the  said  three  point.    The 

'  widow,  bv  will, 

made  an  appointment  to  five  of  her  seven  daughters : 
Held,  that  the  appointment  was  void,  all  the  children  being  entitled  to  the  benefit 
of  the  fund: 

Held,  that  the  widow  could  only  execute  the  power  by  will,  and  that  only  such 
of  her  children  took  an  interest  as  survived  her,  and  consequent^  that  the  repre- 
sentative of  a  child  who  died  before  her  could  not  take  any  part  of  the  fiind. 
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18S0.        trustees  executors  of  his  will.     The  testator  left  one  son 
"^-  "-^     and  eight  daughters  by  his  said  wife.     The  widow  and 
V,  W.  Turner  proved  the  will,  the  other  two  executors  re- 

Wallinoib,  nounced  the  probate,  but  all  three  trustees  took  upon 
themselves  the  execution  of  the  trust.  By  a  deed,  dated 
the  29th  March  1805,  Matilda  fVaUinger,  the  widow,  re- 
leased unto  the  trustees  all  her  right  and  interest  in  or  to 
the  residue  of  the  monies  to  arise  by  sale  of  the  real  estate 
devised  by  the  testator  in  trust  to  be  sold,  but  nevertheless 
upon  such  trusts  as  the  same  would  have  been  subject  to 
in  the  hands  of  the  said  Matilda  WaUinger^  widow  of  the 
said  testator,  if  he  instead  of  expressing  himself  as  trust- 
ing, or  intimating  that  his  said  trustees  should  trust,  that 
hb  said  wife  would  thereout  provide  for  and  maintain 
his  family,  and  particularly  his  only  son;  and  at  her 
decease,  give  and  bequeath  the  same  to  her  children  by 
him,  in  such  manner  as  she  should  appoint,  had  in  and 
by  his  said  will  imperatively  directed  her,  the  said 
Matilda  fVaUinger,  widow,  during  her  life,  out  of  the 
interest  of  the  said  residue,  to  provide  for  and  maintain 
his  children,  and  particularly  his  only  son,  and  at  her 
decease  to  give  and  bequeath  the  whole  of  the  residue 
to  her  children  by  him,  in  such  manner  as  she  should 
appoint. 

The  real  estates  were  sold,  and  in  February  1815 
there  was  standing  in  the  name  of  Joseph  Wallinger^  the 
surviving  trustee,  the  sum  of  2508/.  3  per  cent.  Con- 
sols ;  of  which,  by  indenture  dated  the  4th  February 
1817,  in  pursuance  of  the  power  remaining  in  her  by 
virtue  of  the  said  will  and  of  the  indenture  of  the  29th 
March  1805,  she  appointed  the  trustee  to  sell  out  so 
much  stock  as  would  produce  1000/.,  and  pay  it  to  her 
son,  J.  A.  WaUingevy  for  his  sole  and  separate  use,  and 
he  thereby  agreed  that  he  should  not  be  entitled  to 
any  further  share,  unless  his  mother  by  deed  or  will 
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made  a  further  appointment  in  his  favour  (a);  and  on        18S0. 

the  15th  February  1817  the  son  entered  into  a  covenant  "  ^  -  ■-  ^ 
to  pay  his  mother  5  per  cent,  on  the  1000/.  during  «. 

her  life.  Walunoee. 

Caroline  Wallifigert  one  of  the  daughters,  died  in  June 
1828,  and  John  Arnold  fVallinger  took  out  administra- 
tion to  her  effects. 

Mrs.  Matilda  fVallinger  made  her  will,  bearing  date 
the  13th  May  1828,  as  follows:  —  ^*  This  is  the  last 
will  and  testament  of  me,  Matilda  Wallinger^  at  Nice,  and 
as  I  mentioned  in  my  will  bearing  date  the  30th  March 
1805  :  —  My  daughter  Elizabeth  Franciska  being  amply 
provided  for  by  the  late  Mr.  Fisher  oi  Ealing  Park,  that 
she  was  not  to  have  any  share  of  my  property,  and  I 
wish  it  to  be  understood  that  it  must  remain  so ;  like- 
wise Anna  Maria  Daniel,  my  eldest  daughter,  is  not  to 
have  any  share  in  any  of  my  property,  being  likewise 
well  provided  for ;  likewise  my  son  John  Arnold  Wal^ 
linger  having  had  1000/.  of  me,  which  was  thought  an 
ample  share,  and  as  much  as  could  be  spared  from  my 
daughters,  but  I  now  bequeath  to  him  50/.  for  mourn- 
ing. I  do  hereby  direct  and  appoint  that  the  residue  of 
such  trust  monies  as  are  in  the  stocks,  funds,  or  securi- 
ties and  annuities,  shall  be  shared  alike  between  my 
daughters,  Matilda  fVallinger,  Charlotte  fVallinger,  Mary 
Anne  fVallinger,  Harriett  fVallinger,  Louisa  fVallinger, 
in  equal  shares  and  proportions,  and  share  and  share 
alike.^ 

Mrs.  fVallinger  died  in  May  1829,  and  left  her  son 
and  seven  of  her  daughters,  of  whom  six  were  married, 

(a)  There  was  no  attempt  to  disturb  this,  the  sum  appointed 
being  about  what  the  son  would  have  received  under  the  principle 
of  the  judgment  given. 
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1830.        surviving  her.     At  the  time  of  her  will  and  death  the 

'^^ '  '-       trust-fund  amounted  to  7276/.   8  per  cent.  Reduced 

V.  Annuities,  and  985/.  3  per  cent.  Consols,  standing  in 

Wallingba.    ^g  name  of  Joseph  fVaUingery  who  died  in  December 

18279   having  appointed  A,  M.  Wallinger^  his  widow, 

executrix  thereof. 

This  bill  was  brought  by  the  five  daughters,  to  whom 
the  property  was  appointed  by  the  will  of  Matilda 
TFaff/n^^,*  submitting  that  her  will  was  a  good  execu- 
tion of  the  power  of  the  will  of  the  husband,  and  of  the 
indenture  of  the  29th  March  1 805,  and  that  the  stock 
ought  to  be  sold  and  divided  amongst  them. 

By  the  answers  it  was  submitted  that  the  will  of  the 
testatrix  was  void  as  to  the  trust  fund,  by  reason  of  her 
having  appointed  no  part  amongst  the  Defendants  Anna 
Maria  Daniely  Elizabeth  Franciska  BobertSj  or  Caroline 
Wallinger  deceased,  or  her  representatives;  and  the 
son  claimed  to  have  a  distributive  proportion  to  make 
up  the  1000/.  received  by  him  out  of  the  trust  fund 
equal  in  amount  to  the  shares  of  the  other  claimants. 

Mr.  Pemberton  and  Mr.  Longley^  for  the  Plaintifls, 
argued  that  the  words  of  the  will  of  the  testatrix  being 
'^  In  such  manner  as  she  shall  appoint,"  shew  that  she  was 
to  have  a  large  discretion,  and  cited  BurreU  v.  Burrell  (a), 
Civil  V.  Rich  (&),  and  Lord  Alvanley's  observations  6n 
Burrell  v.  Burrell  in  Kemp  v.  Kemp  (c),  and  iu  Spencer 
V.  Spencer  (c/),  and  referred  to  the  principles  sanctioned 
by  Stat.  1  fV.  4.  c.  46. 

Mr.  Tinney  and  Mr.  Temple  for  Defendants,  the  two 
daughters  not  provided  for  by  their  mother's  will,  and 

(a)  Ambl.660.  before  Lord  Camden.        (b)  I  Ch.Ca,  509. 
(c)  5  Ves.  849.  (d)  5  Fes.  563. 
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who  survived  her.     Burrell  v.  Btirrell  was  apologised       18S0. 

for  by  Lord  Alvardcy;   Gibson  v.  Kinven{a)  is  a  case    ^ ^^^~' 

the  Courts  have  come  back  to.  v, 

Wallinoeb. 

TAt.  Bicker^eth  for  John  Arnold  WaUingerj  the  ad- 
ministrator of  Caroline  WaUinger.  This  is  not  confined 
to  a  trust  for  children  living  at  the  death  of  Mrs. 
Wallinger.  The  words  of  the  will,  "  In  such  manner," 
must  be  considered  as  pointing  to  the  shares  or  pro- 
portions* The  authority  of  Burrell  v.  Burrell  has  been 
doubted*     Vanderzee  v.  Aclom.  {b) 

Mr.  Pemberton  in  reply.  In  Kemp  v.  Kemp  the  word 
^^  amongst"  was  the  ground  of  the  decision*  Gibson  v. 
Kinver  is  not  reconcilable  with  Burrell  v.  BurrelL  Gibson 
V.  Kinver  was  an  early  case.  Unless  Burrell  v.  Burrell 
is  to  be  overruled,  your  Honor  will  not  hold  the  power 
to  be  ill  executed.  The  whole  doctrine  is  extremely 
artificial,  and  will  now,  fortunately  for  the  ends  of 
justice,  be  entirely  swept  away. 

The  Master  of  the  Rolls*  The  decisions  are  to  be 
followed  as  precedents*  The  testator  gave  the  residue 
to  his  wife,  trusting  that,  at  her  decease,  she  would  give 
and  bequeath  the  same  to  her  children  by  him.  Do  the 
words  '*  in  such  manner  as  she  shall  appoint "  mean 
a  right  to  exclude  any  ?  Under  such  words  it  has  been 
decided  that  all  the  children  should  take.  All  children, 
capable  of  taking  by  gift  and  bequest  of  the  mother  take 
an  interest  hefe.  John  Arnold  fVallinger  has  excluded 
himself,  and  can  take  nothing. 

Mr.  Pemberton  and  Mr.  Longley.  Dec.  c 

The  remaining  question  is,  whether  a  representative 

(a)  1  Vem.  66.  (6)  4  Ve$.  77a 

Ff 


Walunoeb. 
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1 830.  of  a  deceased  child  can  take  a  share  in  default  of  appoint- 
^'  ^'  ment?  There  are  two  recent  decisions,  which  clearly 
V.  establish  that  such  representatives  cannot  take.   KentuAf 

V.  Kingston  (a),  Needham  v.  Smith  {b) ;  and  there  are  do 
cases  contrary  to  these  decisions.  The  words  '^  do^ 
"  legOj^  —  "I  give  and  bequeath,"  are  usual  testainent- 
ary  phrases ;  and  the  testator  in  this  case  having  enn 
powered  liis  wife  to  give  and  bequeath,  could  only  have 
contemplated  a  disposition  by  her  by  will,  and  only 
such  children  could  take  under  her  will  as  might  sur- 
vive her.  Doe  dem.  ThorUy  v.  Tharley[c\  and  JwAi^ 
niaris  Institutes^  lib.  2.  tit.  20.  par.  SO,  SI. 

Mr.  Tinney  and  Mr.  Temple  for  other  parties  in  tlM 
same  interest. 

Mr.  Bickersteth  for  the  administrator  of  CaroUm 
Wallinger. 

The  children  took  a  vested  interest,  and  the  widow  a 
power  of  appointment.  The  mode  of  divesting  that 
interest  was  an  actual  appointment  by  the  widow.  She 
had  it  in  her  power  to  make  a  provision  in  her  lifetime, 
as  she  in  part  did  for  John  Wallinger.  {d)  Boyle  v. 
Bishop  of  Peterborough  (e),  Butcher  v.  Butcher  (g\ 
Malim  v.  Keightley  (A),  Malim  v.  Barker  (i),  Grace  v. 
Wilson,  {k)  It  is  immaterial  whether  done  by  deed  or 
will,  the  interest  being  vested,  subject  only  to  be  divested 
by  an  execution  of  the  power.  The  question  was,  whe- 
ther the  lady,  upon  the  marriage  of  any  of  her  children, 
could  make  a  settlement  ?    Could  she  not,  as  she  did. 


(a)  2  Jac.  ^  Walk.  431.  {b)  A  Russ,  3\S. 

(c)  10  Eagl,  438.  {d)  1  Roper  on  Legacies,  557. 

(e)  1  Vet.  jun.  299.  (g)  ^  ^•4'  B.  90. 

(h)  2  Vet.'jUQ,  533.  (i)  3  r«.  jun.  150. 

(k)  RoUi  MS.  October  1811.  Sugden  on  Powers,  310.  2d  edit. 
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upon  the  son  setting  up  in  business,  when  she  made 
him  an  advance  of  1000/.  ?  The  will  is  a  bad  appoint- 
ment, for  it  excludes  two  of  the  children,  who  were 
living  at  the  death.  There  is  no  case  like  this  in  its 
circumstances,  yet  upon  the  general  principle  of  a  vested 
interest,  liable  to  be  divested  by  the  execution  of  a 
power,  and  that  execution  having  failed  by  the  execu- 
tion being  imperfect,  the  interest  has  not  divested. 

Mr.  Cooke  with  Mr.  Biclersteth. 

Every  object  of  the  power  took  a  vested  interest,  and 
in  the  event  of  any  of  them  dying  during  the  life  of  the 
donee  of  the  power,  the  share  of  the  person  dying  went 
to  that  person's  next  of  kin. 
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V, 

Walunoeb. 


The  Master  of  the  Rolls. 

The  question  is,  whether  this  is  a  general  power,  or 
a  power  limited  in  the  mode  of  execution  to  a  will  ? 
I  hold  the  words  ^^  give  and  bequeath"  are  only  test- 
amentary, and  the  power  given  could  only  be  exe- 
cuted by  will.  The  words  of  the  will  do  not  give  a 
vested  interest  to  the  children,  consequently  the  repre- 
sentative of  Caroline  Wallinger,  who  died  before  her 
mother,  could  not  take,  and  those  only  could  take  who 
survived  the  donee  of  the  power. 

Declare,  that  under  the  will  of  J.  W.  A.  Wallinger^ 
the  wife  had  virtually  an  estate  for  life  only  in  the  resi- 
due, with  a  power  of  appointment  by  her  will  only ; 
that  the  words  *^  give  and  bequeath  "  were  testamentary ; 
that  consequently  only  children  alive  at  the  death  of 
the  wife  could  have  taken  under  her  appointment ;  and 
only  such  children  could  take  (they  having  no,  vested 
interest  in  them  in  the  wife's  lifetime  under  the  testator's 
will,)  in  default  of  appointment     Hence,  that  Caroline 
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1880.        Wallingeri  who  died  in  her  mother's  lifetime^  had  no 
Wal^       vested    interest,  and  Defendant,  John   WaUinger^   her 

V-  representative,  can  take  nothiDg  in  her  right. 

Wallinoeb. 

Costs  of  all  parties  out  of  the  estate.  Costs  of  Mrs* 
A.  M.  Wallinger  the  trustee,  as  between  solicitor  and 
client,  including  her  previous  reasonable  expenses  relat- 
ing to  the  trusts. 

« 

Decree,  that  the  appointment  of  the  trust-fund  made 
by  the  will  of  Matilda  Wallinger  is  void,  and  that  the 
trust-funds  are  divisible  between  the  only  children  of 
John  JVaUinger  Arnold  Wallinger^  Esq.,  deceased,  the 
testator  in  the  pleadings  named,  who  were  living  at  the 
time  of  the  death  of  the  said  Matilda  Wallinger  (excq)t 
the  Defendant  John  Arnold  Wallinger),  in  equal  seventh 
parts.  The  decree  went  on  to  order,  that  some  of  the 
married  ladies  wiio  resided  abroad  should  attend  certain 
persons  named  in  the  decree,  to  be  examined  as  to  the- 
dbposal  of  their  shares. 

Reg.  Lib.  1829.  B.  p.  515.. 
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FOSBROOKE  v.  BALGUY  and  Others. 


Westminster 

Hall. 
Monday^ 


rriHIS  was  the  petition  of  the  Plaintiff,  stating  that  Practice. 

the   Defendant  filed  his  answer  in  this  cause  on  xhe  eighth  rf 
the  Sd  February  1830,  to  which  estceptions  were  filed  Lordiynrf- 
on  the  22d  March  following.    By  an  order  bearing  date  applies  only 

the  SOth  day  of  March,  it  was  referred  to  the  Master  in  ^  ^^^  answer 
"^  .  to  ezcepuonib 

rotation,  to  look  into  the  bill,  and  the  answer  and  the 

exceptions  taken  thereto  by  the  Plaintiff,  and  certify 

whether  the  answer  was  sufficient  in  the  points  excepted 

to  or  not.     The  Master  by  his  report,  dated  22d  Aprils 

certified  the  Defendant's  answer  to  be  insufficient  in  the 

whole  of  the  exceptions  taken  thereto,  and  allowed  the 

Defendant  one  month's  time  to  put  in  his  further  answer. 

The  report  was  filed  on  the  24th  of  Aprils  on  which  day 

the  petitioner  obtained  an  order  to  amend  his  bill,  and 

that  the  Defendant  should  answer  the  amendments  at 

the  same  time  that  he  answered  the  exceptions.     The 

amended  bill  was  filed  on  the  14th  May  ISSO.     By  an 

order,  bearing  date  7th  June,  it  was  ordered,  that  the 

Defendant  should  have  a  commission  to  take  his  answer 

to  the  amendments  and  exceptions,  and  six  weeks'  time 

to  return  the  same.      The  last-mentioned   order  wa0 

made  expaHe. 

The  prayer  was,  that  this  Otder  might  be  discharged 
for  irregularity. 

Mr.  Sogers,  for  the  petitioner. 

The  order  for  reference  was  on  the  SOth  March ;  the 
Master  on  the  22d  Aj)ril  reported  the  answer  insuflB- 
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cient,  and  gave  a  month's  time  to  answer.     The  order 
complained  of  is  irregular* 

Mr.  Campbell. 

The  Plaintiff  did  not  file  his  amended  bill  until  die 
14th  of  May  1830,  being  the  last  day  of  the  three 
weeks  after  the  order  to  amend  (a),  so  that  according  to 
the  Plaintiff's  construction,  we  should  only  have  had 
from  the  14th  to  the  20th  to  answer  the  amended  bill. 
It  would  be  a  most  oppressive  construction  of  the  eighth 
order  (i),  if  it  were  held  that  the  Defendant  must  answer 
the  exceptions  and  amended  bill  within  the  month  given 
for  answering  the  exceptions  by  the  Master. 

The  Master  of  the  Rolls.  I  am  of  opinion  that  the 
eighth  order  applies  only  to  the  answer  to  exceptions. 
I  must,  therefore,  dismiss  the  petition  with  costs. 


(a)  Eveiy  order  for  leave  to  amend  the  bill  must  contmn  aa 
undertaking  by  the  Plaintiff  to  amend  the  bill  within  three  weeks 
from  the  date  of  the  order. 

{b)  The  eighth  order  is  as  follows:  — 

That  if  upon  a  reference  of  exceptions  the  Master  shall  find  the 
answer  insufficient,  he  shall  fix  the  time  to  be  allowed  for  putting 
in  a  further  answer,  and  shall  specify  the  same  in  his  report,  from 
the  date  whereof  such  tii6e  shall  run ;  and  it  shall  not  be  necessary 
for  the  Plaintiff  to  serve  a  subpoena  for  the  Defendant  to  make  a 
better  answer.  And  any  Defendant  who  shall  not  put  in  a  further 
answer  within  the  time  so  allowed,  shall  be  in  contempt,  and  be 
dealt  with  accordingly. 

See  Btoum*t  Practice  of  the  High  Court  of  Chancery,  vol.  L  p.  24* 
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BETWEEN 

Sir  CHARLES    COCKERELL,    Bart,    HENRY       Rolls. 
TRAIL,  Sir  CHARLES  RICHARD  BLOUNT,     ^<^^  le- 
Bart.,  The  most  noble  GEORGE  Duke  of  MARL- 
BOROUGH,and  JAMES  BLACKSTONE,LL.D. 

Plaintiffs ; 

AND 

FRANCIS  CHOLMELEY,  Esq.,       -      Defendant. 

^IR  HENRY  ENGLEFIELD  by  his  will,  on  the  Ptnoer  of  Sale. 

^  27th  day  of  November  1778,  gave  the  manor  of  ^"^^o/ 
Earfyf  and  his  manor  and  mansion-house  called  fVhiie      Agreement 
KnightSj  and  all  and  every  his  messuages,  lands,  tene-      ^xecv^^a  ^ 
ments,  wood-grounds,  rents,  tithes,  and  hereditaments,      Power  of 

situate  in  the  parish  of  Sonning  St.  Giles%  in  Beading^  j^.  ^ 

and  Englefieldj  or  elsewhere  in  the  county  of  BuckSf  Acqmeicence. 

unto  Lord  Cadogan  and  Sir  Charles  Bucket  and  to  their  Confirmation. 

lieirs,  to  the  use  of  his  son  Henry  Charles  Eiiglefield  for  sir  h.  E.  by 

his  will,  de- 
vised his  lands  to  trustees,  to  the  use  of  his  eldest  son  for  life,  sans  waste,  and  in 
strict  settlement,  with  remainders  over,  under  which  the  Defendant  ultimately  became 
tenant  in  tail  in  possession;  and  the  testator  gave  his  trustees  a  power  of  sale,  with 
the  consent  of  the  tenant  for  life.  The  lands  were  sold  for  a  price  fixed,  exclusive 
of  the  timber,  which  was  to  be  valued,  and  the  amount  of  the  valuation  paid  to  the 
tenant  for  life.  By  the  conveyances  the  surviving  trustee,  in  consideration  of  the 
price  fixed,  conveyed  the  land  to  the  purchaser :  and  the  tenant  for  life  in  consi- 
deration of  the  value  of  the  timber,  which  had  then  been  determined,  conveyed 
the  timber  to  the  purchaser : 
.  Held,  that  this  was  a  bad  execution  of  the  power  in  a  court  of  eauity. 

The  Plaintiff  having  endeavoured  to  shew  that  there  was  in  the  letters  which 
passed  prior  to  the  conveyance,  an  agreement  for  the  sale  of  the  estate  and  timber, 
without  any  stipulation  that  the  price  of  the  latter  should  be  paid  to  the  tenant  for 
life,  pressed  the  Court  to  aid  the  execution  of  the  power,  but  the  Court  being  of 
opinion  tliat  there  was  not  such  an  agreement,  and  that  it  was  understood  by  the 
parties  that  the  tenant  for  life  was  to  receive  the  value  of  the  timber,  and  that  the 
drawer  of  the  instrument  had  not  mistaken  the  intentions  of  the  parties  refused  to 
aid  the  execution  of  the  power: 

Held,  that  acquiescence  in  a  transaction  cannot  be  maintained  unless  it  be  shewn 
that  the  party  whose  interests  are  affected  knew  not  only  the  facts  which  affected 
hit  interest^  but  the  legal  effect  of  those  facts  upon  that  interest. 

Ff4 
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1880.       life,  sans  waste  and  in  strict  settlement;  remainder  to 
1,    ^  his   second   son   Francis  Michael  Englefieldf   in   strict 

COCKERELL  .  i  /^  r« 

V.  settlement;    remainder   to   testator's    daughter   Teresa 

Cholmeley.   j^^^  Engle/leldj  in  strict  settlement;   with  divers  re- 
mainders over.     And  the  said  testator  by  his  will  de- 
clared that  it  should  be  lawful  for  the  trustees,  or  the 
survivor  of  them,  or  the  heirs  of  such  survivor,  from 
time  to  time  and  at  all  times  during  the  lives  of  H«  C. 
EngUfield,   F.  M.  Englefield,  and   T.  A.  EngUfield,  or 
during  the  life  or  lives  of  any  or  either  of  them,  at  the 
request  and  by  the  direction  or  appointment  of  the 
person  who  for  the  time  being  should  be  in  possession 
of  or  entitled  to  the  rents  and  profits  of  the  said  manor 
and  tenements  by  virtue  of  the  limitations  therein  con^ 
tained,   signified   by   any   deed  or  writing,    deeds  or 
writings,  under  hand  and  seal,  attested   by  two  wit- 
nesses, to  make  sale  and  dispose  of  all  or  any  part  or 
parts  of  the  manor  and  tenements  aforesaid  to  any 
person  or  persons  whomsoever,  either  together  or  in 
parcels,  for  such  price  or  prices  in  money,  or  in  any 
other  equivalent,  as  to  the  trustees  should  seem  just  and 
reasonable ;  and  to  that  end  for  the  trustees  by  deed  or 
writing  under  their  hands  and  seals,  sealed  and  deli- 
vered   in   the  presence  of  two  or  more  witnesses,   to 
revoke,  determine,  or  make  void  all  and  every  or  any  of 
the  use  and  uses,  trusts,  estates,  powers,  provisoes,  and 
limitations  thereinbefore  limited,  and  appoint  the  manor 
and   tenements  aforesaid,  whereof  the  uses  should  be 
revoked  either  unto  such  purchaser  or  purchasers,  his, 
her,  or  their  heirs,  or  otherwise  to  limit  such  new  or 
other  use  or  uses  as  should  be  requisite ;  and  upon  pay- 
ment and  receipt  of  the  money  arising  from  the  sale^ 
to  give  and  sign  proper  receipts,  which  should  be  suffi- 
cient discharges.     The  purchase-money  to  be  laid  out  by 
the  trustees,  with  the  like  consent,   in  the  purchase  of 
other  lands,  to  be  settled  to  the  like  uses ;  and  in  the 
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meantime  to  be  placed  out  on  real  or  government        18S0. 

»«"ri*y-  C0CK.HU. 

In  1782  Teresa  Anne  Englefield  married,  and  the 
Defendant  Francis  Ckolmeley  is  her  eldest  son,  and  the 
first  tenant  in  tail. 

The  bill  stated  the  preceding  facts,  and  that  Wil" 
Ham  Byam  Martin^  Esq.  having  caused  an  application 
to  be  made  to  Joseph  Pearson,  the  solicitor  of  Sir 
Henry  Charles  Englefield^  for  the  purchase  of  the 
manor,  mansion-house,  and  premises,  he  wrote  to  Sir 
Henry  upon  the  subject,  and  Sir  Henry  by  letter 
answered  Mr.  Pearson,  that  the  price  was  12,000 
guineas,  exclusive  of  the  timber,  which  at  a  fair  va- 
luation, he  fancied)  would  come  to  2000  more.  Ul- 
timately, after  a  great  number  of  letters  had  passed, 
'  Mr.  Martin  acceded  to  the  proposition ;  but  the  fur- 
niture was  to  be  included  in  the  12,000  guineas.  Mr. 
Martin  was  to  have  the  manorial  rights,  but  not  the 
ground  or  soil  of  the  commons  and  lands  not  pur- 
chased. And  Mr.  Martin  also  agreed  to  buy  the  Foay 
holds,  other  parts  of  the  premises  devised  by  the  will, 
for  800/.;  so  that  the  purchase-money  amounted  to 
18,400/. ;  and  the  timber  was  valued  at  2446/.  7&  6(f. 

Sir  //.  C.  Englefield  communicated  this  to  Lord  Ca- 
dogan,  the  surviving  trustee,  and  requested  him  to  revoke 
the  uses  and  convey  the  property  to  Mr.  Martin,  for 
the  considerations  aforesaid;  and  Lord  Cadogan  approved 
of,  consented  to,  and  adopted  the  agreement  (a),  and 
undertook  and  agreed  to  execute  the  necessary  deeds 


(a)  The  Defendant  by  his  answer,  alleged  that  Lord  Cadogan  did 
not  interfere  with  the  sale  of  the  timber,  or  judge  of  the  reason- 
ableness of  its  price. 
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for  carrying  the  same  into  execution,  but  it  was  agreed 
that  the  value  of  the  timber  should  be  pajd  to  Sir  H.  C. 
Englefield  for  his  own  use*     An  indenture,  bearing  date 
the  12th  of  May  178S,  was  then  made  and  executed, 
which  recited  that  Lord   Cadogan  by  virtue  <^  the 
power  in  the  will,  at  the  request  and  by  the  direction 
of  Sir  H.  C.  Englefield  testified  by  that  writing  under 
his  hand  and  seal,  had  contracted  and  agreed  with  Mr. 
Martin  for  the  sale  to  him  of  the  manor  of  JVhUe 
KnightSy  with  the  rights,  royalties,  manors,  and  appur- 
tenances thereto   belonging,   except  as  thereinafter  is 
excepted,  and  also  the  capital  mansion  and  mansion- 
house  called  White  Knights,  with  the  outhouses,  edifices, 
yards,    gardens,    orchardsy    and   other   appurtenances 
thereto  belonging;  and  the  fixtures,  household  goods, 
furniture,  garden  tools,  implements,  and  utensils  in  and 
about  the  same,   and  of  the  messuage,  park,  lands, 
tithes,  and  hereditaments  in  the  parishes  of  Soning  and 
St.  Gileses  in   the  county  of  Berks,  at  the  price  of 
13,400/.;  and  that  the  said  Sir  H.  C.  Englefield,  who,  as 
tenant  for  life,  without  impeachment  of  waste,  was  en- 
titled to  the  timber  and  trees  standing  and  growing 
and  being  on  the  said  premises  so  agreed  to  be  sold  to 
the  said    TV.  B,  Martin,   had   agreed  to  sell   the  said 
timber  and  timber  trees  unto  the  said  TV.  B.  Martin  for 
2148/.     By  this  deed  Lord  Cadogan  in  consideration  of 
13,400/.  with  the  required  consent,  revoked  the  uses 
created  by  the  will,  and  limited  and  appointed  the  pre- 
mises unto  IV.  B.  Martin  and  Martin  York,  and  their 
heirs,  to  the  use  of  them  and  the  heirs  and  assigns  of 
Martin    York.     But  nevertheless  as   to  the   estate  of 
Martin  York,  his  heirs,  and  assigns,  in  trust  for  TV.  B. 
Martin,  his  heirs,  and  assigns.    By  a  further  witnessing 
part  Lord  Cadogan  and  Sir  H.  C.  Englefield  and  Dame 
Katherine  Englefield  granted  unto  TV.  B.  Martin  and 
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Martin  York  the  manor  of  fVhite  Knights,  &c.  (save  the  1880. 
ground  and  soil  of  the  commons,  waste  lands«  and  other  I,  '^  "^ 
commonable  places  within  the  manor,  and  the  right  of  «. 

depasturing  cattle  on  the  same,  in  respect  of  the  other   Choucelet. 
hereditaments  devised  by  the  will,  and  all  timber  on  the 
said  commons,  and  also  any  allotment  which  upon  an 
enclosure  of  the  commons  might  be  made  of  the  manor 
of  fVhite  Knights.)     To  hold  as  in  the  appointment* 

• 

By  a  further  witnessing  part.  Sir  H,  C.  Englefield  in 
qdnsideration  of  2448/^  conveyed  the  timber  and  fruit 
trees,  to  hold  in  like  manner :  and  by  another  witnessing 
part,  in  consideration  of  the  18,400/.  paid  to  Lord  Ca^ 
dogan.  Sir  H.  C.  Englefield  assigned  the  fixtures,  house- 
hold goods,  furniture,  implements,  utensils,  and  other 
moveables  in  and  about  the  premises  unto  JV.  B.  Mar^ 
tin,  his  executors  and  assigns. 

Some  doubts  having  arisen  about  the  transaction  as 
to  the  timber,  the  sum  of  2448/.,  and  the  dividends 
thereon,  amounting  altogether  to  the  sum  ol'd68 1/.  45.  3(2. 
were  by  Sir  H.  C.  Englefield  iranskrred  to  Lord  Cadt^an 
upon  the  trusts  of  the  will. 

The  estates  so  purchased  by  Mr.  Martin  became 
vested  in  the  Duke  of  Marlborough,  (then  Marquis  of 
Blandford,)  Thomas  Couits,  and  James  Blackstone,  in 
trust  for  }V,  B»  Martin,  and  they  by  indentures  bearing 
date  the  18th  and  14rh  o{  February  1814,  mortgaged  the 
property  in  fee  to  Archibald  Pcurton,  Sir  William  Pax* 
ton.  Sir  Charles  Cockerell,  and  Henry  Trail,  to  secure 
45,000/.  advanced  and  lent  to  the  Duke  of  Marlborough^ 
with  interest. 

By  a  deed  dated  the  10th  of  November  1814,  the 
Duke  of  Marlborough  further  mortgaged  the  property 
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to  Sir  Charles  Cockerell  to  secure  20,000/.  Navy  five  per 
cents,  and  the  dividends. 

Lord  Cadogan  having  died,  leaving  his  eldest  son  a 
lunatic,  an  act  of  parliament  was  passed  appointing  new 
trustees,  and  in  that  act  the  sale  to  Mr.  Martin  was 
recited,  and  the  monies  and  securities  in  which  the 
purchase-money  was  invested  were  directed  to  be  trans* 
ferred  to  the  new  trustees. 


The  sum  of  4282/.  145.  9d.j  part  thereof  (and  which 
included  the  purchase-money  of  the  timber),  was,  in  N<h 
vember  1819,  sold  out  with  the  privity  of  the  Defendant^ 
and  with  his  consent  applied  in  defraying  the  costs 
of  the  act  of  parliament,  the  expenses  of  enclosure 
and  exchange  of  other  lands  devised  by  the  will ;  and 
other  charges  relating  to  the  trust  estates.  Some  part 
of  the  purchase-money  had  been  previously  applied  to 
the  purchase  of  land-tax  of  other  estates  of  Sir  H.  Engle^ 
Jeld. 

Under  a  decree  in  a  suit  in  Chancery,  wherein  Mr« 
Paxton  and  his  co-mortgagees  were  Plaintiffs,  and  the 
trustees  of  Mr.  Martin  were  Defendants,  the  property 
purchased  by  Mr.  Martin  was  sold  to  the  Plaintiff,  Sir 
Charles  Richard  Blount^  for  37,000/. 

By  the  death  of  Sir  H.  C.  Englefieldy  the  first  tenant 
for  life,  without  issue  in  1822,  (the  second  son  of  the 
settlor  having  previously  died  without  issue^  and  Teresa 
Annej  the  daughter  of  the  settlor,  having  died  on  the 
Sd  of  October  1810,)  the  Defendant,  the  son  of  Teresa 
Annef  who  was  of  age  in  June  1804,  became  tenant  in 
tail  in  possession;  and  in  July  1822,  presented  a  petition 
to  the  Master  of  the  Rolls,  setting  forth  the  sale  to 
Mr.  Martin^   and   the  said  application  of  the  sum  of 
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4282/.  145.  9d.j  and  praying  that  the  trustees  might  be        1830. 

directed  to   assign  the  sum  of  IS^SOO/.,  and  another  1     '  T^ 
small  sum,  both  the  purchase  monies  of  Mr.  Martin  v. 

to  the  petitioner,  and  after  a  reference  to  the  Master,  ai^  Cnouaur^ 
order  was  made  accordingly. 

The  bill  then  stated,  that  in  Michaelmas  term  1823,. 
the  Defendant  brought  his  writ  o(  formedonf  and  the. 
question  therein  was,  whether,  according  to  the  legal, 
construction  of  the  will  of  Sir  Henry  Englefield^  and  of 
the  indenture  of  the  12th  May  1783,  the  power  was  well 
executed ;  whereon  the  Court  of  Common  Pleas  decided, 
that  Lord  Cadogan  having  by  that  deed  intended  to  con-, 
▼ey  the  property  without  the  timber,  the  deed  was  void,, 
and  judgment  was  given  for  the  demandant. 

The  bill  charged  confirmation,  and  prayed  that  tho: 
defect  in  the  execution  of  this  power  might  be  sup- 
plied. 

The  Defendant  by  his  answer  alleged,  that  in  con- 
senting to  the  act  of  parliament  and  in  petitioning  the 
Rolls,  he  was  entirely  ignorant  of  the  indenture  of  the 
12th  May  1783,  or  the  nature  or  effect  thereof,  and  of 
the  manner  in  which  the  power  of  sale  was  exercised, 
and  the  estate  and  timber  conveyed. 

Mr.  Pemberion  and  Mr.  Cockerell  for  the  Plaintiffs. 

Mr.  Bickersleth  and  Mr.  Lynch  for  the  Defendant. 

The  Court  put  the  Plaintiffs  to  their  election  to  aban- 
don the  writ  of  error  pending  in  the  House  of  Lords 
from  a  judgment  in  the  court  of  law.  And  Mr.  Pern" 
berton  having  elected  so  to  do,  the  Court  allowed  the 
cause  to  proceed. 
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T^e  Master  qf  the  Rolls.  Tliis  is  a  inost  un- 
fortunate case;  the  Plaintifls  and  the  persons  under 
whom  thejr  claim  have  acted  with  perfect  fairness  and 
integrity. 

The  question  in  this  cause  is,  Whether  the  power  of 
sale  is  or  is  not  well  executed  in  the  consideration  of  a 
court  of  equity,  it  having  been  already  determined  by  a 
court  of  law  that  this  power  has  not  been  well  executed. 

Powers  generally  require  certain  formalities  in  the 
mode  of  execution ;  and  if  there  be  a  valuable  consi- 
deration, this  Court  will  aid  the  defective  execution  of 
a  power. 

The  first  enquiry  is,  whether  a  trustee  for  the  sale  of 
an  estate  can  convey  it  with  the  exception  of  the  timber? 
The  court  of  law  has  determined  that  no  such  convey- 
ance can  be  made,  and  that  this  therefore  is  no  exe- 
cution of  the  power ;  and  if  it  were  competent  to  this 
Court  to  give  any  opinion  upon  the  subject,  I  must 
concur  in  the  judgment  which  has  been  given  at  law. 

The  court  of  law  has  determined  what  is  perfectly 
plain,  that  Sir  Henry  Charles  Englefield  could  have  no 
right  to  the  sum  of  2448/.,  the  price  of  the  timber;  and 
that  the  conveyance  by  the  trustee,  Lord  Cadogan,  was 
therefore  a  conveyance  which  had  no  operation,  as  not 
being  a  conveyance  under  the  power.  In  the  opening 
of  this  case  two  grounds  were  taken  upon  which  the 
Plaintifi*  considered  that  he  might  be  entitled  to  relief 
in  a  court  of  equity. 

The  first  ground  was,  that  prior  to  the  conveyance 
so  executed  by  Lord  Cadogan  and  Sir  Henry  Engle/ield^ 
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there  had  been  an  agreement  in  writing  which  purported        18  SO* 
to  be  an  agreement  made  on  the  part  of  Sir  Byum     1~   '  '  !• 
Martin^  not  for  the  purchase  of  the  land  without  the  v. 

timber  of  Lord  Cadjogan  and  the  timber  of  Sir  Henry  C.  Cholmelkt. 
Er^lefieldj  but  a  contract  made  with  Sir  Henry  C  Engle^ 
Jield  for  the  purchase  of  the  whole  estate,  including  the 
timber ;  and  it  was  contended  that  there  being  such  an 
agreement  in  writing  prior  to  the  execution  of  the 
deed,  that  a  ground  might  be  found  for  correcting  the 
deed,  which  did  not  give  effect  to  the  contract  a9 
stated*  Unfortunately  it  appears  to  me  that  there  was 
no  such  contract  in  writing,  and  that  the  argument 
therefore  that  was  built  upon  the  foundation  of  such 
a  contract  must,  in  my  view  of  the  case,  totally  fail. 
The  next  ground  adopted  in  the  argument  was, 
that  there  was  plainly  here  a  mistake  in  the  deed; 
that  the  deed  was  drawn  contrary  to  that  which  was 
the  real  substance  of  the  transaction.  I  perfectly 
agree  that  there  is  a  great  mistake  in  the  deed; 
that  is  to  say,  that  the  parties  to  the  deed  have  mis- 
apprehended the  effect  of  the  law  which  applied  to 
this  transaction;  but  a  court  of  equity  has  no  juris- 
diction to  correct  a  mistake  in  an  instrument  where 
the  parties  have  proceeded  upon  error  in  point  of 
law.  The  only  jurisdiction  a  court  of  equity  has 
for  correcting  mistakes  in  deeds  is  where  the  drawer 
of  the  deed,  the  mere  agent  and  instrument  who 
has  prepared  the  deed,  has  mistaken  the  intention  of 
the  parties  to  the  deed.  Now  there  is  no  ground  to  say 
that  the  parties  to  this  deed  had  not  that  intention 
which  is  expressed  upon  this  deed.  This  deed  recites 
a  contract  made  with  Lord  Cadogan  for  the  purchase  of 
the  land  with  the  exception  of  the  timber.  It  recites  a 
contract  made  with  Sir  Henry  C.Englcfield  for  the  value 
of  the  timber.    It  states  the  payment  of  the  different 
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18S0.       considerations,  and  contains  upon  the  face  of  it  an  ex-. 
1^     '  "   '     press  acknowledgment  by  Lord  Cadqgan,  and  Sir  Henry 
V.  C.  Englefield  respectively,  that  they  did  respectively  re- 

Cholmclby..  Q^iy^  the  several  considerations  stated  in  the  deed.  I 
cannot  consider,  therefore,  that  this,  founded  certainly 
on  mistake,  was  founded  on  the  mere  mistake  of  the  ^ 
drawer  of  the  deed.  It  was  certainly  the  intention  of 
the  parties  that  this  deed  should  be  so  framed,  not  from^ 
any  mistake  of  the  drawer,  but  because  the  parties  mis- 
understood the  nature  of  their  rights.  Sir  B.  Martin 
paid  to  Sir  H.  C.  Englefield  the  amount  of  the  value  of  the 
timber.  He  must  have  intended,  therefore,  to  have  re* 
ceived  from  Sir  H.  C.  Englefield  the  conveyance  of  that 
timber  for  which  he  paid.  This,  in  truth,  substantially 
disposes  of  the  case. 

It  is  said  there  are  other  grounds  —  the  acquiescence 
on  the  part  of  Mr.  Cholmeley^  who  came  of  age  in  1804^ 
and  who,  by  notice  from  his  agent,  was  informed  of 
this  transaction,  and  was  informed  that  Sir  H.  C.  Engle^ 
Jield  had  purchased  as  much  stock  as  the  2448/.,  the 
value  of  the  timber,  would  have  produced  at  the  time 
of  the  transaction.     I  take  it  for  granted  this  was  the 
case,  but  did  Mr.  Cholmeley  know  that  the  effect  of  that 
transaction  was,  that  there  had  been  no  valid  execution 
of  the   power,   and   that  the   estate  remained  subject 
to  the  trusts  of  old  Sir  H.  Englefield's  will  ?     If  he  did 
not  know  this,  the  notice   to  him  was  wholly  out  of 
the  question.     No  man  can  confirm  a  transaction  pre- 
judicial to  his  interest,  unless  he  is  apprised,  not  only 
of  the  fact  but  of  the   law.      There  is  no  pretence 
here  to  say,  that  Mr.  Cholmeley^  when  he  received  the 
notice  with  respect  to  the  facts,  had  the  least  inform- 
ation given  to  him,  or  the  least  knowledge  that  the  effect 
of  the  transaction  was  to  leave  in  him  the  benefit  of 
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the  remainder  limited  to  him  by  Sir  H.  Englffield^s        1830. 
will. 


How  can  it  be  charged  upon  Mr.  Cholmeley  that  he 
has  been  guilty  of  any  acquiescence  in  point  of  time  ? 
His  right  accrued  in  1822,  and  in  1823  a  writ  of  for- 
medon  was  issued,  upon  which  he  obtained  the  opinion 
of  the  court  of  law  in  his  favour.  In  the  year  1819, 
my  Lord  Cadogan  being  dead,  and  the  heir-at-law,  to 
whom  the  trusts  under  the  will  of  Sir  Henry  Englefield 
descended,  being  a  lunatic,  it  was  thought  proper,  inas- 
much as  there  were  very  large  estates  depending  upon 
those  trusts,  to  apply  to  parliament  in  order  to  have 
new  trustees  appointed  in  the  place  of  the  lunatic 
heir.  Mr.  Cholmeley^  in  respect  of  his  remainder  in 
this  estate,  was  called  upon  to  join  in  the  petition  to 
parliament  for  that  purpose,  and  he  accordingly  joined, 
and  he  consented  to  the  act  of  parliament.  Now,  is  it 
possible  that  Mr.  Cholmelej/s  consent,  in  this  manner, 
could  affect  his  interest,  unless  he  was  at  the  time  ap- 
prised of  the  error  in  law  which  had  been  committed, 
and  which  left  that  interest  in  him  ?  I  am  of  opinion, 
that,  being  at  the  time  wholly  ignorant  of  rights  which 
were  in  him,  his  acquiescence  operated  nothing  with 
respect  to  this  defect.  Now  these  are  all  the  grounds 
upon  which  this  case  has  been  argued,  and  I.  am 
bound,  therefore,  to  dismiss  this  bill;  but  consider- 
ing the  circumstances  of  the  case,  it  would  indeed 
be  a  great  hardship  to  dismiss  it  with  costs.  The 
circumstances  are  perhaps  the  most  hard  that  have 
ever  been  known  to  occur  in  any  court  of  justice ; 
and  I  am  glad  to  hear  from  the  counsel  on  the  part 
of  the  Defendant,  that  with  respect  to  the  return  of 
the  money  paid,  the  Defendant  is  disposed,  without 
further  litigation,  to  return  the   12,500/.,  and  to  r  pay 
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COCKEKELL 

V, 

Cholkslby. 


a  proportion  of  the  expense  attending  the  appointment 
of  new  trustees,  rateabiy  according  to  the  relative  yalae 
of  the  property  in  question  at  the  time  at  which  it  was 
sold,  (a) 


Decree,  that  the  Plaintiff's  bill  be  dismissed  with- 
out costs. 

Reg.  Lib.  1829.  A.  p.  15S4. 

(a)  Some  further  explanation  took  place  as  to  this,  and  it  appeared 
to  be  undertaken  by  the  counsel  for  Mr.  Cholmelei^,  that  he  should 
reinstate  the  purchaser,  as  far  as  he  could,  in  the  situation  be  would 
have  been  had  not  the  purchase  been  made;  this,  however,  formed 
no  part  of  the  decree,  and  it  was  difficult  to  collect  what  was  really 
intended,  nor  is  it  material  to  the  principle  of  the  deciaon. 


February  I  S» 

Vendor  and 
Purchaser, 

Title  Deeds. 

A  purchaser 
entitled  to 
title  deeds 
having  paid 
his  purchase- 
money  into 
Coun,  the 
Court,  will 
not  order  the 
money  to  be 
divided,  and 
the  deeds  to 
remain  in  the 
hands  of  the 
Master  until 
the  comple- 
tion of  tne 
sale  of  another 
lot. 


HOBSON  V.  NEALE. 

^I^HIS  cause  was  set  down  by  the  Plaintiff  on  farther 
directions,  for  the  purpose  of  obtaining  an  order  of 
the  Court,  that  the  purchase-money,  which  had  been 
paid  into  court  by  the  purchaser  of  the  largest  lot  might 
be  distributed  amongst  the  parties  entitled  to  the  fund 
in  the  cause.  The  real  estate  had  been  advertised  for 
sale  in  fourteen  lots;  the  purchaser  of  the  largest  lot 
was  to  have  possession  of  the  title-deeds,  and  to  cove- 
nant to  produce  them.  The  fourteenth  lot  remained 
unsold. 

Mr.  Wilbraham^  for  the  Plaintiff,  contended,  that  the 
deeds  ought  to  remain  in  the  master's  office  until  all  the 
lots  were  sold,  and  that  in  the  mean  time  this  order 
might  be  made. 
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Mr.  Barber^  for  the  purchaser  of  the  largest  lot, 
argued,  that  it  was  not  competent  to  the  Court  to  make 
any  such  order,  for  that  without  the  title-deeds  the  pur- 
chaser would  not  have  the  full  benefit  of  his  bargain ; 
and  without  them  he  could  neither  settle  or  mortgage 
satisfactorily.  On  the  delivery  of  the  title-deeds  to  him 
he  was  quite  ready  to  enter  into  covenants  for  their  pro- 
duction,  and  to  give  an  undertaking  to  enter  into  such 
covenant  with  the  purchaser  of  lot  14.,  whenever  it 
should  be  sold. 


18  SO* 


The  Master  of  the  Rolls  would  not  make  any  order, 
and  gave  the  purchaser  his  costs. 


Rolls. 


ELIZABETH  WATKINS  and  VIRGINIA  WAT- 
KINS,  Spinsters, 

AND 

JOSEPH  LEWIS,  WILLIAM  JONES,  JOHN 
PRICE  MARTIN,  WILLIAM  LUCAS  and 
SARAH  JANETTA  his  Wife,  RICHARD  CON- 
STABLE,  JOHN  CONSTABLE,  RICHARD 
OWEN  STONE,  WILLIAM  OWEN  STONE, 
and  SARAH  OLIPHANT,  -    Defendants. 

"D  Y  indentures  of  lease  and  release,  dated  the  28th  SeitlemetU,  ex 

■^  and  29th  January  1 755,  between  Elizabeth  Hughes     ^vJ]^'^"^* 

and  Letitia  Hughes  of  the  one  part,  and  William  Wat-        — — 

Land  pur« 

cbased  by  the  husband,  subject  to  a  mortgage,  with  the  money  of  a  half  sister  of  the 
wife,  was  on  her  marriage  settled  on  the  husband  and  wife  for  their  lives,  and  the 
life  of  the  survivor  of  them,  remainder  to  the  heirs  of  the  body  of  the  wife,  re- 
mainder to  the  right  heirs  of  the  husband.  The  husband  having  died,  the  widow 
and  eldest  son  sold  and  conveyed  part  of  the  lands,  and  the  son  alone  levied  a  fine. 
Many  years  afterwards,  the  son  being  dead,  the  widow  also  levied  a  fine :  Held, 
that  the  property  was  not  within  the  spirit  of  the  statute  of  1 1  JET.  7.  c.  20. ;  and 
that  the  Plaintifis,  who  were  the  issue  of  the  second  son,  were  barred  by  the  fine, 
with  proclamations  of  the  widow. 
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kins  of  the  other  part,  reciting  that  William  Watkins  had 
contracted  and  agreed  for  the  purchase  of  hereditaments 
called  Gelly  Four  Gelbf  Fachj  the  PairU  and  the  Pack 
House,  in  the  county  of  MonmotUhj  for  2480/.  105.,. and 
that  he  was  thereout  to  pay  a  mortgage.  4cbt  of  1500L. 
thereon,  and  to  pay  980/.  105.  to  the  said  Elizabeth 
Hughes  and  Letitia  Hughes,  who,  in  consideration 
thereof,  bargained,  sold,  released,  and  conveyed  unto 
the  said  William  Watkifis,  his  heirs  and  assigns,  the 
same  hereditaments  and  premises.  A  receipt  is  in- 
dorsed for  the  980/.  105. 


By  other  indentures  of  lease  and  release,  dated  the 
24th  and  25th  April  1755,  between  tlie  said  William 
Watkins  and  Philadelphia  his  wife  of  the  first  part,  Ann 
Constable^  spinster,  and  sister-in-law  of  the  said  Phila" 
delphia,  of  the  second  part,  and  Thomas  Sj/mons  of  the 
third  part,  reciting  that  the  purchase  was  made  by 
William  Watkins,  with  the  approbation  of  Ann  Constable, 
who  had  advanced  to  him  the  sum  of  980/.  IO5.  for  the 
purchase  thereof,  upon  condition  that  the  said  estates 
should  be  settled  to  the  uses  thereinafter  mentioned; 
he,  William  Watkins,  granted,  released,  and  confirmed 
unto  Thomas  Symons  and  his  heirs  ail  the  said  estates 
and  premises,  to  the  intent  and  purpose  that  Ann 
Constable  should,  subject  to  the  mortgage,  receive  a 
rent-charge  of  SO/,  per  annum  for  her  natural  life  out 
of  the  premises;  and  as  to  the  fee  and  inheritance 
thereof,  subject  to  the  mortgage  and  annuity,  to  the  use 
of  William  Watkins  and  Philadelphia  his  wife,  for  their 
natural  lives  and  the  life  of  the  survivor,  with  remainder, 
to  the  use  of  the  heirs  of  the  body  of  Philadelphia  by 
William  Watkins,  with  remainder  to  the  use  of  the  right 
heirs  of  William  Watkins  for  ever. 


By  indentures  of  the  23d  and  24th  June  1758,  to 
which  William  Watkins  and  Philadelphia  his  wife  were 
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parties,  after  reciting  that  there  was  due  for  principal  1830. 
and  interest  upon  the  mortgage  the  sum  of  1600/.,  and 
that  Ann  Constable  had  paid  the  same  to  the  persons 
entitled  thereto,  all  the  said  mortgaged  premises  were 
by  the  mortgagees  conveyed  to  Ann  Constable  and  her 
heirs,  subject  to  a  proviso  for  the  redemption  thereof 
by  the  said  William  Watkins  and  Philadelphia  his  wife, 
or  either  of  them,  or  by  the  heirs  of  either  of  them, 
upon  payment  of  1600/.  and  interest;  and  it  was  de- 
clared that  upon  payment  thereof  Ann  Constable  should 
reconvey  to  the  uses  of  the  indentures  of  the  24th  and 
25th  days  of  April  1755.  William  Watkins  and  Phi-- 
ladelphia  his  wife  thereby  covenanted  for  the  payment 
of  the  mortgage-money  and  interest. 

By  other  indentures,  dated  respectively  the  6th  and 
7th  May  1 760,  William  WatkinSj  in  consideration  of  a 
release  of  the  interest  then  due  upon  the  said  mort- 
gage, and  for  other  considerations  therein  mentioned, 
released  and  conveyed  unto  Ann  Constable  and  her 
heirs  all  his  estate  and  interest  in  the  premises,  but 
subject  to  the  estate  and  interest  therein  of  Philadelphia 
Watkins. 

William  Watkins^  the  husband  of  Philadelphia  Wat' 
kins,  died  in  her  lifetime,  and  Edward  Watkins,  their 
eldest  son,  died  in  the  year  1816,  in  the  lifetime  of 
Philadelphia  Watkins,  without  issue,  and  John  Watkins, 
the  father  of  the  Plaintiffs,  was  the  second  son  of  Phila- 
delphia  Watkins  by  William  Watkins,  and  he  also  died 
in  the  lifetime  of  Philadelphia  Watkins,  leaving  th^ 
Plaintiffs  his  only  children  and  co-heiresses  at  law. 

Philadelphia    Watkins  died  on  the  2d  of  February 

1823,  leaving  the  Plaintiff  the  heirs  of  her  body  by 

William  Watkins. 
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Edward  Watkins  levied  a  iSne  of  this  property  in 
Easter  term  18  6.  S.,  whilst  his  mother  was  yet  living, 
and  by  indentures  of  lease  and  release  of  the  14th  and 
15th  days  of  December  1780,  Philadelphia  Watkins  and 
Edward  Watkins^  and  the  devisees  and  executors  of  Am 
Constable,  conveyed  the  Gelfy  VawTj  part  of  the  pro* 
perty  in  the  settlement,  to  James  Jenkins  and  his  heirs. 

In  Hilary  X/erm  1822,  Philadelphia  Watkins  levied  a 
fine  of  the  Gelly  Faur,  and  the  uses  thereof  were  de^ 
clared  to  Jenkins  in  fee. 

By  indentures  of  lease  and  release  of  the  22d  and 
23d  days  of  June  1813,  the  same  persons  conveyed  the 
Pantf  other  part  of  the  property  in  the  settlement,  to 
John  Price  in  fee.  John  Price  by  another  deed  demised 
the  same  to  Edward  Watkins  for  500  years,  to  secure 
the  payment  of  2500/.,  part  c«f  the  purchase-money 
and  interest 

By  indenture  dated  the  20th  of  September  1822  between 
Philadelphia  Watkins  of  the  one  part,  and  John  Price 
of  the  other  part,  reciting,  amongst  other  things,  that 
it  had  been  then  lately  ascertained,  that  at  the  time 
of  the  execution  of  the  indentures  of  the  22d  and 
23d  of  June  1813,  Philadelphia  Watkins  was  seised 
of  or  entitled  to,  amongst  other  hereditaments,  the 
messuage  or  tenement  and  farm  called  the  Pant,  and 
the  yearly  sum  of  4/.  5s.  2d.  for  an  estate  or  interest 
in  tail  under  or  by  virtue  of  the  uses  or  limitations  con- 
tained in  the  indenture  of  release  of  the  25th  April  1755, 
and  that  inasmuch  as  the  fine  so  levied  in  the  16  G.  3. 
was  levied  by  Edward  Watkins,  in  whom  the  remainder 
or  reversion  of  such  estate  tail  was  x?ested  (a),  and  not  by 


(a)  Philadelphia  alone  was  seised  in  tail.  During  her  lifetime  the 
bsue  were  not  seised  at  all,  and  Edward  having  died  in  her  lifetioie, 
he  never  had  any  interest  at  law  or  in  equity. 


Lurii. 
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Philadelphia  Watkinsj  it  had  been  deemed  expedient^  18S0. 
for  the  purpose  of  barring  or  extinguishing  the  estate  ~"  "" 
or  interest  in  tail  of  Philadelphia  Watkins  of  and  in  o. 

the  said  hereditaments,  and  of  establishing  and  con- 
firming the  title  ofjohn  Price  and  his  mortgagee  ther^ 
unto,  that  a  fine  should  he  levied  by  Philadelphia 
WatkinSj  and  she  thereby  covenanted  to  levy  a  fine 
sur  conusance  de  droit  come  ceOj  S^Cj  with  proclamations, 
of  the  premises  comprised  in  the  indentures  of  the  22d 
and  2Sd  June  1813.  And  it  was  declared  that  the  same 
should  enure  to  the  use  and  intent,  in  the  first  place,  to 
establish  and  confirm  the  term  of  500  years  granted  or 
demised  to  Edward  WatkinSj  his  executors,  adminis- 
trators, and  assigns ;  and  subject  thereto,  to  John  Price 
in  fee. 

The  last-mentioned  fine  was  levied  by  Philadelphia 
Watkins  in  Trinity  term,  3  G.  4. 

Mr.  Bickerstethj  Mr.  Preston^  and  Mr.  Jacob  for  the 
Plaintifis. 

The  first  question  is,  Whether  this  was  a  provision 
made  by  William  Watkins  for  his  wife  and  family  ? 

• 

Secondly,  Whether  Philadelphia  Watkins  has  pro- 
perly alienated  this  property  ? 

And,  thirdly.  Whether  the  purchaser  had  notice  ? 

As  to  the  first  question.  Whether  this  was  a  purchase 
by  the  husband  so  as  to  make  it  an  estate  tail  within 
the  statute,  or  whether  Ann  Constable  was  the  purchaser 
of  the  equity  of  redemption  ?  It  is  clear  that  the  pro- 
perty was  contracted  to  be  purchased  by  Watkins^  and 
it  is  a  purchase  by  the  husband,  so  as  to  make  it  a  pro- 
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1830.  vision  moving  from  the  husband.  Watkins  yiras  bound 
to  pay  the  purchase-money.  Suppose  the  wife  had 
died  the  day  after  the  contract,  must  not  fValkins  havt 
paid  the  purchase-money  ?  his  personal  representatives 
could  not  have  refused  to  pay  it.  It  is  not  sufficient  to 
shew  that  Mrs.  Constable  paid  the  purchase-money  in 
consideration  of  the  settlement ;  but  it  must  be  shewn 
that  she  purchased  the  equity  of  redemption  in  fee. 

Now,  suppose  Mrs.  Constable  had  become  bankrupt, 
could  her  creditors  under  the  then  bankrupt  laws  have 
recoviered  the  estate,  or  the  money  which  had  been  paid 
for  it  ?  they  certainly  could  not. 

This  is  not  the  purchase  of  an  equity  of  redemption, 
but  the  purchase  of  the  estate. 

Most  of  the  cases  on  this  subject  are  collected  in 
Viner's  Abridgment^  under  the  head  Jointure  and 
Jointress^  vol.  xiv.  549. ;  and  the  case  of  Simson  v. 
TumeTj  1  Eq,  Ca.  Ab.  220,  decided  by  the  Lord  Keeper 
in  Triniti/ term^  1700.  (also  in  Viner^  555.)  In  Cruise 
on  Common  Recoveries  they  are  collected,  Stockbridge^s 
case,  Cro.  Eliz,  24.  If  husband  and  wife  are  joint- 
tenants,  and  settle — as  to  one  moiety,  it  is  the  settlement 
of  the  wife,  and  as  to  the  other  moiety,  of  the  husband. 

There  is  a  case  also  in  Dyer  {a\  where  the  husband 
and  wife  were,  under  their  marriage  settlement,  joint- 
tenants  in  tail ;  there  the  father  of  the  wife  covenanted 
in  the  settlement  to  pay  70/.,  the  wife  survived  and  levied 
a  fine  which  was  adjudged  to  be  against  the  statute; 
the  report  states,  that  the  settlement  was  as  well  in  con- 

(a)  ViUiers  et  Beamonte,  Lincoln^  Dyer^  146  a.,  Easier  term, 
4  &  5  P.  4*  M,,  and  14  Fin,  551.  The  grandfather  and  graodmother 
of  the  husband  settled  the  lands  in  this  case. 
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sideration  of  the  marriage  as  the  money.     Now  this  case        18S0. 
shews,  that  although  part  of  the  money  be  paid  by  a 
friend  of  the  wife,  that  payment  does  not  take  the  case 
out  of  the  statute,  (a) 

If  an  estate  be  purchased  where  the  consideration 
moves  pardy  from  the  husband  or  his  family,  and 
partly  from  the  wife  or  her  family,  the  whole  is  subyect 
to  this  statute;'  otherwise  a  difficulty  would  arise  in 
severing  the  parts  to  be  within  the  statute,  from  those 
not  within  it,  according  to  the  consideration  paid  by  the 
parties.  In  Stockbridge^H  case  (^),  the  husband  and  wife 
were  previously  entitled  to  the  copyhold ;  the  husband 
purchased  the  freehold,  yet  the  Court  considered  it 
merged  and  bound  by  the  statute,  St/mson  v.. Turner,  {c) 

As  to  the  second  question,  the  conveyance  to  Jenkins 
contained  a  declaration  that  all  fines,  and  particularly 
the  fine  of  18  G.  3.,  should  enure  to  the  purchaser.  It 
was  founded  on  the  fine  of  Edward  Watkins  alone, 
without  the  widow  —  the  widow  being  then  tenant  in  tail 
in  possession.  Edward  died  in  1816,  and  his  death 
terminated  his  interest  in  the  property,  and  of  all  per- 
sons who  could  claim  under  him.  John  had  died  before. 
Upon  the  death  of  Edward  without  issue,  the  Plaintiffs 
were  heirs  in  tail  in  remainder  expectant  on  the  death 
of  Philadelphia  the  mother. 

In  1822  Mrs.  Watkins  levied  a  distinct  fine  of  the 
Pant  estate,  and  executed  a  deed  to  eonfirm  the  title  to 
the  premises  formerly  conveyed  to  Mr.  Price.     Now, 


(a)  Piggott  V.  Palmer,  Moore,  250  But  see  the  cases  of  Etftton 
V.  Studd,  Plowden*t  Commentaries,  463. ;  Copland  v.  Piatt,  Sir  WU- 
liam  Jones's  Rep.  254. ;  and  Cro.  Car,  244. ;  14  Vin.SSl,  pi.  6. 

(If)  Ante,  453.  (c)  1  Eq.  Ca.  Ab.HSO. 
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1880.  the  fine  levied  by  Edward  alone  could  not  operate 
upon  the  estate  of  his  mother;  and  if  the  mother 
bad  her  estate  tail  ex  provisione  viriy  she  could  not 
alien  without  the  concurrence  of  the  next  heir  of  the 
inheritance. 

By  the  act  of  the  II  H,  7.  c.  20.,  the  fine  levied  by 
the  son  must  be  part  of  the  same  transaction  with  the 
fine  levied  by  the  mother,  and  the  two  fines  cannot  be 
combined.  By  this  statute  it  is  provided,  that  it  shall 
not  extend  to  a  recovery  where  the  heirs  next  inherit- 
able to  the  woman,  or  he  that  after  her  death  shall  have 
the  inheritance,  be  assenting  or  agreeable  to  the  reco- 
veries, where  the  same  assent  or  agreement  is  of  record 
or  enrolled. 

The  party  must  join  in  the  very  fine,  or  the  deed 
whereby  the  assent  is  given  must  have  been  enrolled  as 
part  of  the  same  transaction. 

The  two  fines  together  cannot  effect  the  object.  In 
Seymom^s  case  (a),  the  tenant  in  tail  made  a  bargain  and 
sale,  and  afterwards  levied  a  fine.  This  was  held  not 
to  be  a  discontinuance,  because  the  bargain  and  sale  and 
fine  were  not  parts  of  the  same  transaction.  In  Herring 
V.  Brawn  {b)  it  was  admitted,  that  if  a  man,  having  a 
power,  levy  a  fine,  and  afterwards  by  deed  execute  the 
power,  the  fine  destroyed  the  power.  The  fine  of 
the  son  cannot  after  his  death  be  used  as  a  consent  to 
the  fine  of  the  mother.  She  was  for  the  purpose  of  her 
sole  alienation,  no  more  than  a  mere  tenant  for  life. 

Inasmuch  as  Edward  was  dead  without  issue  when 
Philadelphia  levied   her  fine,   that  fine  is  within   the 

(«)  \oCo.Rep.9S.  (Jb)  1  Fen/. 368— 371. 
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Statute  of  Hen.  7.;  and  the  fine  of  Edward^  he  having  1830. 
died  in  the  life  time  of  Philadelphia^  was  worth  nothing; 
but  had  he  survived*  then,  by  force  of  the  statute 
1 1  Hen.  7.9  if  proclamations  were  made,  his  fine  would 
have  been  an  effectual  bar.  When  tenant  in  tail  hath 
two  aons^  and  the  eldest  son  levies  a  fine  with  pro* 
damations ;  and  the  father  dies  leaving  that  son  or  any 
descendant  of  that  son  inheritable  to  the  tail,  the  fine 
will  bar ;  but  if  the  first  son  dies  without  issue  in  the 
lifetime  of  his  father,  the  second  son  or  his  issue  are  not 
barred.  Edward  Watkinsj  when  he  levied  the  fine,  had 
no  interest  in  the  property,  but  had  he  survived  his 
mother,  the  fine  would  have  bound  him  and  his  issue 
by  estoppel. 

As  to  the  third  question.  The  purchaser  had  notice 
of  the  settlement  (a)  through  the  deed  of  ^  1780  which 
set  out  that  settlement.  The  legal  estate  is  outstanding, 
therefore,  the  only  remedy  the  Plaintifi  have  is  in 
this  Court. 

Mr.  Tinney  and  Mr.  Wrottedey  for  John  Price.  This 
is  a  bill  filed  for  redemption  of  the  mortgage ;  and  we 
maintain  that  this  was  a  settlement  of  the  equity  of 
redemption  which  was  paid  for,  not  by  the  husband, 
but  by  Ann  Constable^  the  half  sister  of  tlie  wife^  and 
not  a  settlement  proceeding  from  the  husband  ex  prcH 
visiane  viri.  The  whole  purchase  was  a  purchase  of  the 
equity  of  redemption  for  980/.  lOs.  Then  follows  the 
settlement  upon  which  all  this  question  arises ;  and  it 
is  stated  therein  that  she  had  advanced  the  whole  con- 
sideration for  the  purchase  thereof,  upon  condition  that 
it  should  be  settled  as  thereinafter  mentioned. 


(a)  Mr.  7^11^  admitted  this. 
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1830.  Now  the  statute  of  11  Hen.  ?•  only  applies  when  the 

property  moves  from  the  husband.  We  admit  it  is  not 
necessary  that  the  whole  should  move  from  him.  {a)  To 
bring  the  case  within  the  statute,  it  must  be  shewn  that 
the  estate  moved  from  the  husband.  The  value  of  the 
estate,  it  being  an  equity  of  redemption,  was  980/.  IQs.; 
that  was  the  whole  consideration,  and  that  was  paid  by 
Mrs.  Constable.  In  the  cited  case  of  Simson  v.  7)imer{b) 
the  lands  were  given  by  the  husband's  ancestors. 

It  is  said  that  part  of  the  consideration  came  from 
WatkinSj  because  he  became  liable  for  the  mortgage- 
money  ;  but  if  a  tenant  for  life  pays  off  a  mortgage,  he 
keeps  it  subsisting,  and  is  entitled  to  it :  the  property 
is  expressly  conveyed  subject  to  the  mortgage  for  1500L 
In  1758  'ULts.  Constable  paid  off  the  mortgage-money. 
Watkins  had  not  kept  down  the  interest;  and  Mrs.  Con* 
stable  paid  off  principal  and  interest,  and  took  a  covenant 
from  Watkins^  that  he  and  Philadelphia  his  wife,  or  their 
heirs,  would  pay  it  off;  but  this  cannot  affect  the  transac- 
tion of  1755.  After  this  she  took  a  conveyance  of  his  life- 
interest,  and  released  him  from  all  responsibility  in  re- 
spect of  the  mortgage.  All  these  circumstances  shew  what 
the  transaction  was.  Now  it  is  said  that  this  statute  would 
protect  not  only  the  issue,  but  the  other  persons  taking 
under  the  settlement;  but  Mr.  Watkins  has  conveyed 
all  his  interest  to  A7in  Constable;  and  her  devisees,  with 
Philadelphia  and  Edward,  joined  in  the  sale;  and  if 
this  case  be  within  the  statute,  has  not  the  statute  been 
satisfied?  Edward  at  that  moment  was  the  person 
^^  next  heritable  to  the  said  woman."    .In  the  convey- 


(fl)  Wardv,  Waltliew,  Cro.Jac.  17 3,;  Copelandv.  Pioti,  arUe,454.; 
Kyneuton  v.  Uot/d,  Cro,  Jac.  624. ;  Ei/sion  v.  Studde,  ante,  454. 
(b)  Ante,  454. 
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ance  Philadelphia  Watkins  entered  into  a  covenant  for  18S0. 
further  assurances.  The  next  heir  assented  to  a  cou« 
veyance  by  her  of  those  lands,  and  he  was  the  person 
whom  the  statute  meant  to  protect.  The  purchaser 
called  upon  Philadelphia  Watkins^  on  her  covenant  for 
further  assurances,  to  levy  a  fine,  and  she  did  so.  It  is 
not  required  that  the  next  person  entitled  should  join, 
but  should  assent  His  assent  is  here  of  record ;  and 
that  takes  the  case  out  of  the  statute.  Where  can  be  the 
difference  whether  Philadelphia  Watkins  levied  the  fine 
at  the  time  of  the  assent  or  afterwards?  Villiers  v. 
BeavmonL  {a)  But  if  Philadelphia  be  an  ordinary  tenant 
in  tail,  her  fine  is  a  sufficient  title. 

Mr.  Treslaoe  and  Mr.  Duckworth^  for  Loicas  and  wife 
and  Oliphantf  mortgagees  of  Price.  What  was  the 
object  of  the  party  who  made  the  settlement?  The 
object  of  Ann  Constable  was  to  provide  for  the  issue  of 
her  sister.  Copeland  v.  Pigott.  (i)  The  question  is, 
whether  the  settlement  comes  from  the  husband :  if  it 
does,  then  it  is  within  the  statute. 

Do  the  cases  which  have  been  cited  compel  the  Court 
to  come  to  the  conclusion  which  the  Plaintiffs  seek  to 
attain  ?  Certainly  not :  all  the  cases  cited  are  either  of 
marriage  alone,  marriage  with  money,  or  the  lands 
moved  from  the  husband  or  his  ancestors,  (c) 

In  a  case  in  which  husband  and  wife  were  joint- 
tenants,  and  the  wife  levied  a  fine,  his  part  was  held  to 
be  within  the  statute,  but  the  other  was  not  so.  In  the 
case  of  Copland  and  Piatt  the   140/.  was  a  marriage 


(fl)  Ante,  455.  {b)  Ante,  454. 

(c)  LlinaHon  v.  Uoyd,  Palmer ^213, 
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18S0.  portion.  In  the  Bishop  of  Exeter'%  case,  where  the 
consideration  was  the  property  of  the  husband,  and  he 
conveyed  to  husband  and  wife  in  tail,  yet  that  was  hdd 
to  be  not  within  the  statute.  It  is  true,  it  there  ap- 
peared that  the  wife  was  a  cousin  of  the  bishop.  Now, 
although  the  conveyance  was  to  Watkins^  yet,  if  it  ap^ 
peared  that  the  purchase  was  originally  made  for  the 
wife's  friends,  that  trust  would  have  its  effect*  The  setp 
tlement  overrides  the  whole  transaction  frrm  the  very 
beginnmg. 

Mr.  Pemberton  and  Mr.  Turner  for  a  trustee. 

Mr.  Bickersteth  in  reply. 

If  this  case  is  not  within  the  statute,  I  admit  that  the 
fine  of  Philadelphia  Watkins  in  1822,  established  the 
Defendant's  title.  The  fine  levied  by  Edward  ceased  to 
have  effect  on  his  death.  It  is  said,  that  the  fine  levied 
in  1778  by  Edward  can  be  connected  with  the  fine  of 
Philadelphia  in  1822.  I  admit  that  if  Edward^  or  any 
issue  of  his  had  been  then  living,  it  would  have  had 
effect,  although  no  authority  has  been  produced  to  shew 
that  it  would.  In  Hawkins  v.  Kemp  (a),  a  case  as  to 
powers,  it  was  held,  that  the  defect  of  one  deed  could 
not  be  supplied  by  another ;  and  the  principle  of  it  ap- 
plies to  this  case.  The  fine  of  Edward  only  operated  by 
way  of  estoppel  to  himself  and  liis  issue.  There  is 
nothing  to  shew  that  the  covenant  in  1780  is  connected 
with  the  fine  of  1822. 

The  fine  oi  Edward  cannot  be  considered  that  species 
of  agreement  or  consent  upon  record  which- the  statute 

(a)  5EaH^A\0. 
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requires.  I  contend  that  the  case  is  within  the  statute. 
The  conveyance  is  to  Watlcins  and  bis  heirs  alone, 
and  he  was  possessed  of  it  as  his  own  estate,  sub- 
ject to  the  mortgage  tlien  outstanding.  If  Mrs.  Cou" 
stable  had  been  the  purchaser,  she  would  have  had  to 
pay  the  mortgage ;  but  Watkins  was  the  person  who  was 
to  pay  the  mortgage-money,  and  he  was  to  pay  Mrs. 
Constable  an  annuity  for  her  life.  Mrs.  Constable  took 
an  assignment  of  tlie  mortgage,  but  took  fVatkim's  cove- 
nant to  pay  it  The  statute  was  framed  for  the  purpose 
of  preventing  a  wife,  who  had  acquired  an  estate  from 
the  provision  of  the  husband  from  disposing  of  it.  That 
statute  has  been  construed  liberally  in  favour  of  the 
cases  which  come  within  the  principle,  although  not 
within  the  letter.  There  is  not,  I  admit,  a  case  exactly 
similar  to  this,  but  there  are  cases  involving  the  same 
principle.  One  of  the  considerations  given  to  the  hus- 
band was  a  sum  of  money.  It  is  not  the  money  con- 
sideration given  by  the  friends  of  the  wife  that  will  take 
the  case  out  of  the  statute. 

Cur.  adv.  vult. 


The  Master  of  the  Rolls. 

This  is  a  settlement  of  the  equity  of  redemption  only. 
If  William  Watkins  had  paid  off  the  1500/.,  he  could 
have  kept  it  on  foot  against  the  settlement.  The  whole 
consideration  for  the  equity  of  redemption  was  paid  by 
the  sister  of  the  wife. 


Marek  9. 


This  case  is  in  words  within  the  statute,  as  the  estate 
was  in  words  and  in  strictness  of  law  a  purchase  by  the 
husband.  But  it  is  equally  clear,  that  it  is  not  within 
the  spirit  or  the  equity  of  the  statute.  The  statute  was 
made  to  prevent  a  widow  from  parting  with  an  estate 
tail  actually  coming  from  the  husband  or  his  ancestors 
to  the  disherison  of  his  heirs ;  but  this  equity  of  redemp- 
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tien,  the  only  property  settled,  never  came  from  the 
husband  or  his  ancestors,  but  was  provided  substantially 
and  entirely  by  the  wife's  sister.  Now  it  has  been  de- 
cided several  times  (if  any  thing  could  be  wanted  for 
such  a  point},  that  a  case,  though  within  the  words  of 
the  statute,  may  not  be  within  the  spirit;  and  this  is 
one  of  the  cases  not  within  the  spirit  of  the  statute. 
And  I  am  of  opinion,  therefore,  without  adverting  to 
the  other  circumstances  of  the  case^  that  this  bill  must 
be  dismissed,  and  with  costs. 

Reg.  Lib.  18S0.  B.  p.  1196. 


Rolls. 
July  8. 


LIVESEY  c.  HARDING. 
LIVESEY  V.  BECKETT. 


Hevr  at  Law» 

Practice, 

Cross  Rc' 
fMamders, 

Trustee. 


An  heir  at 


nnHIS  was  a  suit  to  establish  the  will  of  Edward 
Livesey^  whereby  he  devised  his  real  and  personal 
estates  unto  the  Defendants,  William  Harding  and  John 
Hardingy  their  heirs  and  assigns,  upon  trust,  after  cer- 
tain payments,  to  pay  and  apply  a  moiety  of  the  residue 
law  in  his  an-    of  the  rents  and  profits,  or  such  part  of  a  moiety  as  they 

to  est^Ush'a    ^^  ^®  ^"  ^'^®^'*  ^^  ^'^  discretion  should   see  fit  in  the 

will,  admitted  maintenance,  education,  bringing  up,  or  advancement  in 
that  the  will 

was  well  executed,  and  the  sanity  of  the  testator.  The  heir  died,  and  the  bill  wat 
revived  against  his  brother,  who  disputed  the  execution  of  the  will,  and  the  sanity 
of  the  testator:  Held,  that  the  Court  would  not  allow  him  to  do  so. 

A  gifl  to  daughters,  and  the  heirs  of  their  bodies  as  tenants  in  common ;  and  if 
only  one,  to  such  only  daughter  and  the  heirs  of  her  body,  with  remainder  to  the 
testator's  right  heirs : 

Held,  that  there  were  cross  remainders  between  the  daughters. 

The  testator  having  directed  his  two  trustees  to  apply  a  moiety  of  rents  or  such 
part  as  they  or  he  should  in  their  or  his  discretion  see  fit  in  the  maintenance  and 
education  or  advancement  in  life  of  his  younger  children  during  the  life  of  his  wife; 
and  one  of  the  trustees  having  died,  the  Court  would  not  interfere  with  the  dts- 
cretioQ  to  be  exercised  by  the  surviving  trustee. 


BEFORE  THE  MASTER  OF  THE  ROLLS. 

life  of  his  younger  children  or  child,  and  the  issue  of 
such  of  them  as  should  die  in  the  lifetime  of  bis  said 
wife,  as  to  them  or  him  should  seem  eligible  during  the 
natural  life  of  his  wife ;  and  subject  to  that  and  some 
other  payments,  he  gave  and  devbed  his  estates  unto 
his  said  trustees,  their  heirs  and  assigns,  to  the  use  of 
his  eldest  or  only  son  for  and  during  the  term  of  his. 
natural  life ;  remainder  to  the  said  trustees  to  preserve 
contingent  remainders ;  and  from  and  after  the  decease 
of  his  said  son,  to  the  use  of  such  child  or  children,  or 
remoter  issue  of  his  said  son,  as  he  should  appoint  in 
the  manner  in  the  said  will  mentioned,  and  subject 
thereto^  to  the  use  of  the  first  and  all  and  every  other 
son  and  sons  of  his  said  son  in  tail  in  succession; 
remainder  to  the  daughter  and  daughters  of  his  said  son 
in  tail ;  and  in  default  of  such  issue  of  his  said  son,  to 
the  use  of  all  and  every  the  daughter  and  daughters  o£ 
him  the  said  testator,  and  the  heirs  of  their  bodies,  to 
take  as  tenants  in  common,  if  more  than  one,  equally, 
and  if  but  one,  to  the  use  of  such  only  daughter  of  him 
the  said  testator,  and  the  heirs  of  her  body  for  ever ;  and 
for  de&ult  of  such  issue,  to  the  use  of  his  heirs  for  ever. 


Ml 
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The  testator  appointed  his  trustees  guardians  of  his 
children  and  executors  of  his  will. 

He  left  Edmund  Worthingion  Livesey^  his  eldest  son 
and  heir-at-law,  and  Mary  Carter  Livesey^  James  Wor^ 
thington  Livesey,  Harding  Livesey,  and  Eliza  Armstrong 
Ldvesey^  his  only  younger  children. 

The  billprayed  that  the  will  might  be  established. 


Edmund  Worthingion  lAvesey^  the  heir-at-law,  by  his 
answer,  said,  that  the  will  was  not  made  according  to 
the  instrucuons  and  intentions  of  the  testator,  it  bein^ 
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bis  intentioD,  that  oh  fidlore  of  issue  of  the  eldest  80119 
the  property  should  go  to  his  younger  «ods  and  tbeir 
issue  successively  before  the  daughters;  but  this  De* 
fendant  admitted  that  the  testator  was  in  a  sound  state 
of  mind  when  he  executed  his  will,  and  that  the  samtt 
was  duly  'executed  as  by  law  is  required  for  passing 
freehold  estates. 


James  Wwthif^Um  Idvesey^  by  his  answer,  disputed 
the  will,  alleging  that  the  same  was  not  made  agreeably 
to  the  instructions  given  by  the  testator,  and  said  that  the 
testator  was  addicted  to  excessive  intemperance,  and  was 
in  a  state  of  derangement  and  utter  incapacity  to  mani^ 
his  own  affairs,  except  at  times. 

The  bill  was  replied  to,  and  further  proceedings  bad 
therein. 

Edmtmd  Worthingtcfn  Livesey  died  unmarried,  leaving 
the  Plaintiff  Mary  Carter  lAvesey^  the  only  surviving 
daughter  of  the  testator,  Eliza  Armstrong  Uvesey^  the 
other  daughter,  having  died  before  E.  Wi  Livesty,  with* 
out  issue. 


The  suit  was  revived,  and  James  Worthington  Uvesey^ 
the  eldest  brother  and  heir-at-law  of  JB.  W.  Livesey^  and 
also  heir-at-law  to  the  testator,  in  his  answer  to  this 
bill  of  revivor,  said,  that  since  the  filing  of  the  original 
bill  he  had  discovered,  and  verily  believed  the  truth  to 
be,  that  Edward  Livcsey^  at  the  time  of  making  his  will, 
was  not  of  sound  mind,  memory,  and  understanding,  or, 
at  any  rate,  that  he  was  acting  under  an  undue  influence 
exerted  over  him  by  the  Defendants  William  Harding 
and  John  Harding^  and  by  ^Archibald  Keightley  the 
elder,  the  solicitor  and  brother-in-law  of  the  Defendant 
John  Harding. 
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Mn  Agats  Mr.  Preston^  and  Mr.  Duckworth^  for  the 
Plaintiff,  cited  Tucker  v,  Phipps.  {a) 

Mr.  Treslofoe  and  Mr.  Wardj  for  Mr.  Livesey^  AtkA 
SHeeman  v.  Sleeman  (b)  and  Cartwright  v.  Cartwrigkt  {c) 

The  Master  of  the  Rolls.  The  heir-at-law  has 
admitted  the  will  to  have  been  well  executed,  and 
the  sanity  of  the  testator  at  the  time  of  making  the 
will.  Ebs  any  thing  occurred  to  authorise  the  Court 
to  relieve  him  from  the  admission  ?  Must  not  the  Court 
infer  that  the  heir-at-law  had  made  every  necessary 
enquiry  in  order  to  obtain  information  before  he  made 
the  admission  ?  Is  it  possible,  then,  to  allow  a  suc- 
ceeding heir  to  dispute  the  will  ?  I  cannot  follow  the 
cases  that  have  been  cited.  Mr.  Dickens  was  not  a  very 
accurate  reporter.  The  brother  is  bound  by  the  admis- 
sion made  by  the  heir-at-law.  I  cannot  direct  an  issue 
devisavit  vcl  non,  but  Mr.  Livesey  is  entitled  to  make 
what  use  he  can  of  the  question  of  construction. 

Declare  one  moiety  of  the  rents  and  profits  to  be 
applied  to  the  maintenance  of  the  younger  children 
during  the  life  of  the  wife. 

The  application  of  it  is  left  to  the  discretion  of  the 
trustees,  as  they  or  he  shall  think  fit.  I  could  only 
make  a  declaration  in  the  words  of  the  will.  One  of 
the  trustees  is  living.  The  discretion  is  vested  in  the 
surviving  trustee. 

Mr.  Agar  then,  on  the  question  of  cross  remainders, 
cited  Watson  v.  Foxon  {d\  Green  v.  Stevens,  [e)  One  of 
the  daughters,  who  survived  the  testator,  is  dead,  and 
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tje)  17Fiw.64. 


{b)  2  Dickens,  787. 
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according  to  the  doctrine  of  cross  remainders,  the  whole 
is  now  in  the  surviving  daughter. 

Mr.  Preston.  There  is  sufficient  in  the  will  for  cross 
remainders.  Cross  remainders  are,  from  the  words  in 
default  of  such  issue,  or  any  like  expression,  to  be  im- 
plied between  two,  but  not  where  there  are  more  than 
two ;  but  if  there  be  a  gift  to  a  class  of  persons,  the  rule 
of  cross  remainders  applies.  This  is  a  gift  to  a  class  of 
persons  who  may  be  more  or  less  than  two. 

Mr.  Treslove  contended,  that  there  was  no  ground  for 
inferring  cross  remainders. 

The  Master  of  the  Rolls.  The  gift  over  here  is 
in  default  of  issue;  that  is  what  I  most  rely  upon. 


Ju!v  16.  ^'^  Master  of  the  Rolls.    The  question  is,  whe- 

ther any  part  of  the  estate  should  go  over  so  long  as 
there  is  issue  of  any  of  the  daughters  ?  I  think  the  cases 
upon  this  subject  have  been  very  absurd  in  drawing  the 
distinction  that  cross  remainders  should  be  implied 
when  there  are  only  two,  but  not  where  there  are  more 
than  two.  I  own  I  am  of  opinion  that  no  part  of  this 
estate  is  to  go  over  as  long  as  there  are  issue  of  any  one 
of  the  daughters. 

The  cause  then  stood  over  for  judgment  to  the  fol- 
lowing Monday. 


July  19. 


The  Master  of  the  Rolls.  In  this  case  the  testator 
had  limited  his  estate  in  remainder  to  his  daughters  in 
tail,  and  if  but  one,  then  to  her  in  tail ;  and  in  defiuilt 
cf  such  issue,  then  to  his  own  right  heirs*    I  am  of 
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opinion  that  no  part  of  the  estate  goes  over  until  there 
be  a  general  ficiilure  of  issue  of  all  the  daughters;  and, 
consequently)  I  hold  there  are  cross  remainders  between 
them. 
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Decree,  that  according  to  the  true  construction  of  the 
will,  there  were  cross  remainders  between  the  two 
daughters  of  the  testator,  and  that  Mary  Carter  Livesey^ 
the  surviving  daughter,  is  entitled  to  the  whole  estate  of 
the  testator  as  tenant  in  tail  thereof. 

Reg.  Lib.  18S0.  B.  2497. 


DAWSON  and  Others  v.  HEARN  and  Another.      ^' hSL™* 

June  14. 

jyiLLIAM  HEARN,  by  his  will,  bearing  date  the  ^«^. 

7th  day  of  September  1823,  inter  alia  gave  and     ^   ^' 

bequeathed  as  follows :  —  "I  also  direct,  that  from  and  A  testator  di- 

.  «  .  J  rected  that  an 

out  of  my  monies  and  personal  estate,  an  adequate  sum  annuity  of 

be,  within  three  calendar  months  next  after  my  decease,  ?^^  would 

•^  be  purchased 

laid  out  and  invested  in  the  purchase  of  a  government  for  his  wife 

annuity  of  250/.  per  annum,  in  the  name  and  for  the  roonths^afS 
use  of  my  said  wife  during  her  life ;  and  I  further  will  his  decease, 
and  direct,  that  in  case  my  personal  estate  shall  prove  y^:^  ^^^ 
insufficient  to  purchase,  and  pay  and  satisfy  the  annul-  months,  but 
ties  and  several  pecuniary  legacies  hereinbefore  by  me  had  not  been 
directed  and  given,  I  charge  and  make  subject  my  said   Purchased  at 

estate  at  SingleborongJi  with  and  to  the  deficiency  therein,  her  death. 

Her  personal 
representatives  filed  their  bill  for  payment  of  the  value  of  the  annuity  at  the  time 
at  which  the  testator  had  directed  it  to  be  purchased,  and  the  Court  decreed 
accordingly. 

But  if  an  annuitant  has  received  the  annual  sum,  the  Court  will  direct  an  enquiry 
whether  the  annuitant  elected  to  take  the  annuity  from  the  fttton  who  was  di- 
rected to  purchase. ity  instead  of  the  principal  8um< 

Hh  9 
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I8sa 


AH  the  r^st  and  residue  of  ray  persooal  estate  I  give  to 
my  brother  William  HearUf  to  be.  deposed  of  amongsl 
bis  chitdren  and  grandchildren^  aa  be  may  think  fit ; 
and  I  nominate  and  appoint  my  said  brother  William 
Hearrif  and  nephew  Thomas  Heam^  executors  of  this 
my  will." 


The  testator  died  oq  the  28th  day  of  Jpril  18279  and 
Ills  wife  died  in  November  following,  having  previously 
bequeathed  her  personal  estate  to  her  two  sisters,  one  of 
whom  is  a  Plaintiff  to  this  suit,  and  the  other  sister  has 
since  died,  leaving  the  other  Plaintiff  her  executor. 

The  annuity  was  not  purchased*.  The  bill  stated  the 
preceding  facts,  and  prayed  that  it  might  be  declared 
tliat  the  Plaintiffs  were  entitled  to  be  paid  from  the 
assets  of  the  testator,  such  sum  of  money  as  would  have 
been  required  at  the  expiration  of  three  months  after 
his  decease  to  purchase  a  government  annuity  of  2B(iL 
during  the  life  of  Susannah  Heam,  the  widow  of  the 
testator,  with  interest  thereon  from  that  time.  The 
Defendants  by  their  answer  said,  that  no  sum  of 
money  was  ever  invested  in  the  purchase  of  an  an- 
nuity for  the  said  Susannah  Heantj  deceased,  or  paid  to 
her  in  respect  of  the  sum  required  for  the  purchase 
of  the  annuity  of  250/.  in  the  said  bill  mentioned ;  for 
that  at  the  death  of  the  said  testator,  his  assets  consisted 
principally  of  money  out  on  securities,  which  could  not 
be  immediately  got  in,  and  that  at  the  end  of  three 
months  after  the  death  of  the  said  testator,  they  bad  not 
possessed  assets  sufficient  to  purchase  the  said  annuity, 
and  that  the  funds  were  then  very  high,  and  that  the 
health  of  the  said  Susannah  Heam  was  then  very  preca- 
rious, and  the  Defendant  Thomas  Heam^  who  princif 
pally  acted  in  the  executorship,  therefore  informed  the 
said  Susannah  Heam  of  his  intention  to  pos^ne  the 
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purchase  of  the  said  annuity,  and  tokl  her,  he  doubted  iBSO. 
not  that  she  would  feel  satisfied  with  the  security  of  the 
said  William  Heam  (his  father)  and  himself,  as  execu- 
tors of  the  testator,  for  pajrment  of  the  said  annuity  in 
the  mean  time,  or  to  that  eiSect ;  to  which  she  made  no 
objection ;  and  the  Defendants  admitted  su£Scient  assets 
to  purchase  the  annui^. 

Mr.  Bickersieth  and  Mr.  Swanston  for  the  Plaintifis. 

Had  a  sum  of  money,  equal  in  value  to  the  annuity, 
been  given  to  Mrs.  Heam^  it  would  have  vested  in  her ; 
and  the  ground  on  which  the  Court  gives  the  repre- 
sentatives  of  an  annuitant  what  the  purchase  would  have 
cost  is,  that  the  annuitant  might,  when  the  aunuity  is 
purchased,  sell  it  if  she  pleases.  The  reasoning  of  the 
answer,  that  the  stocks  were  high,  could  not  deprive 
her  of  her  rights.  Palmer  v.  Cravafurd  (a),  Baylet)  v. 
Bishcp  (ft),   Yates  v.  Compion  (c),  Barnes  v.  Rcndey.  (d) 

The  bequest  of  a  sum  for  the  purchase  of  an  annuity 
entitles  the  legatee  to  the  specific  sum.  When  the  time 
arrived  (three  months),  it  was  clearly  ascertained  what 
sum  was  requisite,  and  by  the  bequest  Mrs.  Heam 
became  entitled  to  a  legacy  equal  to  the  sum  which 
would  have  been  requisite  to  purchase  the  annuity  at  the 
end  of  three  months  from  the  death  of  the  testator. 

Mr.  Pemberton  and  Mr.  Turner  for  the  Defendants. 

Where  there  is  no  bequest. of  ^  principal  sum,  but 
only  of  an  annuity,  the  principle  contended,  for  cannot 
apply.    The  purchase  of  an  annuity  diepends  upon  the 


(a)  5  Swan9t.  482.  {h)  9  Vet,  6. 

(c)  S  P.  W.  309.  id)  5  Fcii  3054 
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.  IBSO.       health  of  the  annuitant,  and  other  cixcumstances  may 
influence  the  value. 


Suppose  the  eitecutors  had  purchased  the  annuiQr 
some  months  after  the  expiration  of  the  three  mondiSy 
and  Stocks  in  the  mean  time  had  fallen,  would  the 
executors  have  been  liable  for  the  difference  ?  A  pas- 
sage has  been  read  from  the  answer  explaining  what  the 
circumstances  were  which  prevented  the  purchase  of  the 
annuity,  and  that  the  annuitant  did  not  object  to  the 
security  of  the  testator's  estate,  and  to  receive  the  an- 
nuity from  it.  It  is  plain  from  this  will,  that  the  testa^ 
tor  meant  that  this  should  be  an  annual  provision  for 
the  wife.  He  gave  her  other  legacies.  Can  it  be  said, 
that  as  she  did  not  choose  to  make  her  election  to  have 
the  annuity  purchased,  her  representatives  can  elect 
now? 

AH  the  cases,  except  that  of  Sales  v.  Camptorty  are 
bequests  of  principal  sums.  In  that  case,  Jane  Stiles^ 
the  annuitant,  was  entitled  to  the  whole  produce  of  the 
real  and  personal  estate;  and  the  question  was,  whether 
the  estate  did  not  remain  unconverted  ?  The  decision 
was,  that  the  realty  was  converted.  The  cases  cited  do 
not  apply. 

The  testator  meant  to  make  a  provision  for  his  wife 
for  her  life.  Now  what  is  the  practice  of  the  Court  ? 
It  sets  aside  a  sum  to  answer  the  annuity.  The  only 
cfxception  is  an  insolvent  estate,  in  which  the  Court  has 
directed  an  annuity  to  be  purchased  in  the  government 
securities.  Kow,  if  a  party  makes  no  claim,  but  sub- 
mits to  receive  the  annuity,  the  representatives  of  that 
party  cannot  quarrel  with  the  acts  of  the  person  whom 
they  represent.      The  party  who  had  the  power  has 
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entered  into  the  arrangement,  and  her  representative  1830. 

cannot  quarrel  with  it  j!  '  " 


The  Master  of  the  Rolls.  It  can  make  no  differ- 
ence whether  a  certain  sum  is  given  to  purchase  an 
annuity,  or  a  certain  annuity  is  directed  to  be  pur- 
chased ;  and  the  Court  considers  it  a  legacy  to  the 
amount  of  its  value :  but  the  annuitant  may  waive  it, 
and  receive  the  annual  sum  from  the  executors. 

In  a  case  which  occurred  last  term  (a),  the  annuitant 
had  received  the  annuity  for  some  ume,  and  I  directed 
an  enquiry,  whether  she  had  elected  to  take  the  annuity, 
but  here,  it  is  not  contended  by  the  answer  of  the  execu- 
tors that  the  annuitant  waived  the  right  of  having  the 
annuity  purchased;  the  answer  states  that  they  pro- 
posed to  postpone  the  purchase.  On  the  part  of  the 
annuitant,  it  was  at  most  but  a  mere  assent  to  a  proposal 
to  receive  the  annuity  until  tlie  purchase  was  made,  and 
consequently  she  still  continued  entitled  to  the  sum 
which  would  have  been  requisite  for  the  purchase  of 
the  annuity,  and  her  representatives  are  now  entitled 
to  that  sum. 


HSA£K. 


(a)  BftOWN  V.  AOSS.  J%«. 

This  suit  was  on  a  direction  in  a  will,  that  a  suffieient  sum 
should  be  set  apart  for  the  purchase  of  an  annuity  of  75(tf. 
The  Defendant  by  his  answer  stated  that  he  had  from  time 
to  time  paid  the  annuitant  the  growing  payments  of  the  an- 
nuity during  her  life,  and  that  such  payments  were  received 
by  the  annuitant  in  full  satisfacljion  of  the  annuity.  The 
Court  directed  an  enquiry,  how  it  happened  that  the  annuity 
was  not  purchased,  and  whether  the  widow  assented ;  with 
liberty  to  state  special  circumstances. 
.  The  report  is  nearly  ready,  and  this  case  will  shortly  be 
heard  on  further  directions. 
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It  does  not  appear  that  the  egGeoulors  comniimicated 
their  reasons  to  the  annuitant 

Let  the  Master  enquire  what  sum  would  hare  been 
required  at  the  expiration  of  three  months  fiom  tb^ 
death  of  the  testator  to  purchase  a  government  annuity 
ofiSQl.  during  the  life  o(  Susannah  JffeamM  and  dedant 
that  the  Plaintifi&  are  entitled  to  the  &um  that  wpuI4 
have  been  so  required,  with  interest  at  i/.  per  cent^ 
and  that  the  Defendants  pay  unto  the  Plaintiffs  the  said 
sum  and  interest,  with  their  costs. 

Reg.  Jib.  18S0.  A^  p.  19024 
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Trutiea* 

act  9  of  Cfh 
Trustees. 

Trustees  of 
stock  signed  a 
power  of  at- 
torney  to  sell 
it  out,  and  the 
proceeds  were 
received  from 
the  bi'oker  by 
one  of  the 
trustees,  who 
afterwards 
became  insol- 
vent:  Decree, 
that  the  other 


CHARLES  MARRIOTT,        -         -    Plaintiff; 

AND 

THOMAS  SNEYD  KINNERSLEY,  THOMAS 
MEGGISON,  CHARLES  KAYE,  and  JOHH 
WESTCOTE  BAMPFIELD.  and  ELIZABETH^ 
his  Wife,  MARY  MEGGISON,  Widow,  JOHN 
MIDDLETON  MEGGISON,  and  HENRY  CU^ 
BITT,  ...    Defendants. 

J^LIZABETH  MARRIOTT^  the  mother  of  the 
Plaintiff,  sold  out  some  East  India  bonds  which 
had  been  given  to  het  by  the  Defendant  Kinnersky^  and 
invested  the  produce  in  the  purchase  of  S620/.  35.  ^d. 
three  per  cent  Consols,  in  the  names  of  Defendant  Kin^ 
nerdey^  Defendant  Charles  Kaye,  and  Defendant  Thomas 
Meggisouj  and  caused  to  be  effected  on  the  24th  of 
February  18  H,  with  the  Equitable  Insurance  Company^ 
a  policy  of  insurance  for  2000/.  on  her  life.  By  indent 
ture  bearing  date  7th  oi  May  1815,  made  between  JS^ 
zaleih  Marriott   of  the   one  part^   and    those    three 

trustees  account  for  and  pay  the  amount/ 
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Defendant  «f  ibe  other  part»  Mts^  MartiM  ass^ed       I89<K 

the  poIi<7  Xfi  the  three  Defendants,  and  it  wa$  thereby 

declared  that  they  should  stand  possessed  of  the  d  peir 

cent.  Consols^  and  the  dividends  thereof,  and  the  policy  K*w»**^ 

of  insurance^  upon  trust  to  vary  the  stock%  and  out  of 

the  dividends  from  time  to  time  to  pay  the  premium 

of  insutance^  and  to  apply  the  whole  or  such  part  aa 

they  should  think  fit  of  the  i^idue  in  the  maintenance 

and  education  of  the  Plaintiff  until  he  should  attain 

twenty*one,  and  to  invest  the  surplus;  and  on  the  PlaiHi* 

tiff  coming  of  age  to  transfer  the  whole  to  him.    In  tUb 

deed  there  was  a  proviso  that  the  trustees  should  not 

be  answerable  for  any  misfortune,  loss,  or  damage  ia 

the  execution  of  the  trusts,  except  the  same  should 

happen  by  or  through  their  own  wilful  de&ult  reqpect* 

ively*    The  payment  of  the  premium  on  the  policy  waa 

discontinued  in  1819. 


The  trustees  executed  a  power  of  attorney  on  the 
9th  of  May  1819,  enabling  Henry  Vigiie  and  Frederick 
Vigne  to  sell  out  the  stock.  The  produce  was  received 
by  the  Defendant  Ckarles^  Kaye^  who  afterwards  became 
insolvent. 

The  Defendant  Kirmerdey  did  not  execute  the  trust- 
deed. 

The  bill  prayed  that  it  might  be  declared  that  the 
Defendants  Kinnersleyy  Meggisouy  and  Kaye  had  com* 
mitted  a  breach  of  trust,  and  that  they  should  replace  the 
stock  and  dividends^  and  the  policy  of  insurance^ 

The  Defendants  Kitmerdey  and  Meggison  never  re« 
ceived  the  dividends,  nor  interfered  in  the  trusts,  further 
than  that  Meggison  executed  the  deed  and  power  of 
attorney,  and  Kitmerdey  the  power  of  attorney  only. 


t 
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18S0.  Defendant  J^nn^^/^  stated  in  his  answer,  that  he 

Ij^ '  ^'        had  no  knowledge  of  the  deed,   to  which  he  never 
V.  assented  that  he  should  be  made  a  party,  and  that 

he  had  not  in  any  manner  authorised  any  person  to 
name  him  a  trustee  therein ;  that  he  never  executed 
or  saw  the  deed,  or  any  draught  or  copy  thereof,  or 
consented  to  become  a  trustee  thereunder;  nor  did 
this  Defendant  know,  nor  had  he  reason  to  believe, 
that  any  trusts  had  been  declared  in  fiivour  of  the 
Plaintiffs;  this  Defendant  also  said,  that  he  refused 
to  allow  the  stock  to  be  purchased  in  his  name,  and 
thstt  not  knowing  that  the  stock  was  invested  upon 
any  other  trust  than  for  Mrs«  Marriott^  and  believing 
she  had  the  entire  control  of  it,  he  did,  at  the  request  of 
the  Defendant  Kaye^  who  was  her  solicitor  and.  agent, 
execute  the  power  of  attorney,  which  he  delivered  to 
the  Defendant  Kaye. 

*  The  Defendant  M^gison  died,  and  the  bill  was 
revived  against  his  representatives^ 

It  appeared  that  the  application  of  the  Defendant 
KayCj  to  the  Defendant  Kinnerdeyj  to  execute  the  power 
of  attorney,  was  by  letter,  wherein  occurs  this  passage : 
*'  It  becomes  necessary  for  the  advancement  of  Charles 
Marriott  the  Plaintiff,  that  the  stock  should  be  sold 
out.** 

Mr.  Pemberton  and  Mr.  Beames  for  the  Plaintiff. 

Mr.  Kaye  having  determined  to  appropriate  the  stock 
to  himself^  wrote  a  letter  to  Mr.  Kinnersleyy  desiring 
him  to  execute  a  power  of  attorney.  Mr.  Kirmersley 
incautiously  executed  the  power  of  attorney.  A  person 
who  is  appointed  trustee  with  his  consent  can  only  dis- 
charge himself  by  applying  the  fund  as  the  cestuigue 
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tnui  may  direct,  or  by  transferring  it  to  other  persons 
by  the  direction  of  the  ceshUque  trust.  He  has  acted, 
and  is  therefore  liable. 

Mr.  Meggison  signed  the  deed,  and  he  was  bound  to 
see  to  the  proper  application  of  the  funds.  He  chose  to 
trust  to  Mr.  KmfCj  and  his  estate  must  answer  for  the 
loss  sustained.  Mr.  Kinnerdty  says  in  his  answer,  that 
he  had  no  distinct  notice  of  the  trust  reposed  in  him ; 
but  the  letter  of  Mr.  Katfe  is  evidence  that  he  had 
notice,  for  there  he  calls  upon  him  to  join  in  an  act  for 
the  purpose  of  raising  money,  which  was  represented  to 
him  to  be  in  conformi^  to  the  trusts.  The  very  act  of 
transferring  was  such  an  act  as  amounted  to  an  accept- 
ance of  the  trusts. 

Mr.  Barber  for  a  Defendant  in  the  same  interest 
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Mabjuott 
KumsasieBT^ 


Mr.  Tinney  for  Mr.  Kinnerdey. 

Mr.  Charles  Kaye  was  the  confidential  solicitor  of 
Mrs.  Marriott^  now  Mrs.  Bampjylde^  and  he  informed 
Mr.  Kinnerdey  that  the  funds  were  transferred  into  his 
name.  Now  Mr.  Kinnersley  knew  of  no  trust  deed,  noc 
of  any  trust,  but  for  Mrs.  Marriott.  Charles  Marriott 
was  only  a  natural  son  of  lArs:  Marriott  s  and  a  person 
who  creates  a  voluntary  trust  may  discbarge  it,  this  was 
decided  by  Lord  Eldoii  in  the  case  of  Walvoyn  v.  Cooke^ 
S  Mer.  707.,  and  therefore  I  ask  your  Honour  to  direct 
an  enquiry  whether  Mrs.  Marriott  did  any  act  by  which 
the  trusts  might  be  discharged,  by  which  Mr.  Kinnersley 
might  be  discharged  from  these  trusts. 

Mr.  Wright  (with  Mr.  Tinney).     This  trustee  was 
not  liable  to  the  acts  of  the  other  trustees.    Bacon  v. 
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IBSO,       Btpean.  {a)    Tn^tees  are  not  liable  to  tbe  conseqnenoes 

jT^'^     of  aay  thing  they  d«  fer  ifaa  iafce  of  confonnttjw    Hm)^ 

V,  and  Blakeman  {b\  Chambers  and  Mindhin.  {c) 

XamsBCLtfk 

Mn  Bidcetsteih  and  Mr.  &mtauton  for  the  repre- 
aentatived  of  Mrg.  Me^ison. 

tJtifbrtattately  idle  qtkestion  is  too  dear ;  and  the  only 
queastion  id  as  to  the  conseqaences :  l)ie  money  is  gone 
by  the  ffand  committed  by  Mr.  Kayty  but  Mr.  Kaih 
"Mrde^^  liability  is  aa  great  as  Mr.  Mtggisotit. 

Th6  Master  ^  the  Roixs. 

« 

Mr.  Meggison  chose  to  confide  in  Mr.  Kaife  contrary 
to  his  duty,  and  he  must  suffer  for  Mr.  Kaye^s  neglect 
or  default  Mr.  Kinnerslei^s  case  is  very  hard,  but  th6 
question  is,  whether  Mr.  Kintierdey  has  not  incautiously 
done  an  act  which  has  placed  this  property  in  the  hands 
of  individuals  who  have  abused  it  TAt.  Kinnerdey  will 
be  charged  with  no  dividends  prior  to  his  actitig^  nor 
will  he  be  charged  with  the  loss  sustained  by  the  n^ect 
about  the  policy ;  he  is  only  liable  to  the  fund  trans^ 
ferred,  but  Mr.  Meggison^s  representatives  muat  be 
charged  with  a  general  breach  of  trust,  with  the  lost 
Sustmned  by  the  discontinuance  of  the  policy,  and  must 
pay  costs*  But  I  will  not  charge  Mr.  Kinnerdey  with 
costs,  I  give  the  costs  against  the  executors  of  Mn 
Meggison  and  against  Mr.  Kaye. 

With  respect  to  what  the  counsel  for  Mr.  Kinnersky 
has  said  about  Lord  Eldon's  doctrine,  he  has  mistaken 
it.  If  there  be  communication  between  a  trustee  and 
a  person  for  whose  benefit  a  trust  is  created,  then  the 
trustee  is  liable  to  him;  but  he  is  only  not  so  when 

(a)  5  Fes.SSl.  {b)  4  Ves.  59$.  (c)  4  Vet.  185. 
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there  is  not  that  communication;  this  applies  to  eon*        1880. 
▼eyanoes  upon  trust  fiwr  creditors.  vumxi 

The  stock  itself  must  be  replaced.  Kinmsssley. 

R^.  Lib.  1839.  B.  p.  S712. 


WINTER  ^.  HICKS.  February  is. 

nnniS  was  a  suit  instituted  by  a  creditor  against  the  IMi  due  to 

administrator  and  heir  at  law  of  Mark  Hick  the     i^^^ 
intestate ;  and  it  was  charged  in  the  bill)  that  the  intes*  Intestate 
tate  at  the  time  of  his  death  was  a  trader  within  the  true  ^  ^^^* 

intent  and  meaning  of  the  bankrupt  laws.    It  appeared         

by  the  Master's  report^  that  the  personal  estate  possessed  trator  having 
by  the  administrator  amounted  to  170L  lis.  10d.y  and  claimed  his 
that  the  administrator  had  paid  several  sums  of  money  ^^e  Master 

in  respect  thereof  to  the  amount  of  64/.  3s.  1  Irf.,  leaving  ^*«' "  '"ffi- 

1         11  n         *  »       1  •  1     1    •      ' .       /w    cient  to  en- 

a  clear  balance  of  106L  7s.  11a.,  which,  bemg  msum-  title  him  to 

cient  for  the  payment  of  232/.  8s.,  the  amount  of  the  in-  ''^^  '!ii-,j 
testate's  debts,  the  Master  had  ordered  the  real  estate  to  nistrator  en- 
be  sold,  and  the  produce  of  such  sale,  with  the  rents  and  c<^«it  «f 
profits,  amounted  to  332/.  6s.  9£,  which  had  been  first  the  prodaoe 
applied  in  the  payment  of  301/.  45.  li.,  the  principal  a  real  State, 
and  interest  due  on  a  mortgage  thereof,  leaving  a  balance  ^i^  intestate 
of  the  real  estate  to  the  amount  of  31/i  25.  y^d.     The  traden 

administrator  beinir  himself  a  creditor,  had,  in  the  ao-  .  "^^  .^f"l*^ 

,        .  law  entitled 

counts  which  he  had  carried  in  before  the  Master,  to  his  cosu 

claimed  to  retain  the  amount  of  his  own  debt  pu!kid£    ho 

may  bereim* 
Mr.  Mil/ord,  for  the  Pkintiff,  contended,   that  as  S^ndlL^ 
die  estate  of  the  intestate  was  insolvent,  the  adminis-  court,  without 
trator  was  not  entitled  to  have  his  costs  out  of  the  the  cosu  of 
fund ;  and  in  support  of  that  doctnne,  cited  Wfttim  ^^J^l^'''^'^ 


476 


1830. 


CASES  IN  CHANCERY 

V.  Hi£fU.  {a)  He  further  contended,  that  .the  'adminis-; 
trator  not  having  distinctly  retained  his  debt,  before  the 
suit  was  instituted,  he  was  not  now  entitled  to  do  so. 

The  Master  ^the  Rolls  decided,  that  the  adminis- 
trator was  entitled  to  his  costs,  and  that  the  adminstrator 
having  claimed  his  debt  before  the  Master,  that  was 
sufficient  to  entitle  him  to  retain  it. 

Mr.  K.  ParkeTf  for  the  heir  at  law,  applied  for  his 
costs. 

It  was  ordered,  that  the  Plainti£P  should  pay  his  costs, 
and  receive  it  over  out  of  the  fund  without  prejudice  to. 
the  costs  of  the  administrator. 


(a)^iAikjfHS,lSl. 


Rolls. 

[May  86. 


MILLS  V.  ROBARTS. 


Cantingeni  QEORGE  JAMES  ROBARTS,  by  will  bearing  date 

2^^.     •  the  24?th  of  November  1823,  after  giving  to  Plaintiff 

Mnnienanee.  and  Abraham  Wildey  Robarts  a  sum  of  8000/.  in  trust  to 

Ouardiant.  p^y  the  interest  to.  Mary  Anne  Harden  during  her  life; 

Bequest  of  and  after  mentioning  that  he  had  by  a  certain  deed 

▼id^the"^^  placed  in  the  names  of  trustees  the  sum  of  10,0002.  8  per 

legatee  attain    cents  for  the  use  of  said  M.  A,  Harben  during  her  life, 
twenty-one. 

In  a  sub- 
sequent part  of  the  ivill  the  testator  appointed  guardians,  whom  he  requested  to 
attend  particularly  to  the  education  and  well  beini;  of  the  legatee,  and  see  that  she 
was  properly  and  virtuously  brought  up  and  educated: 

Held,  that  the  interest  of  the  legacy  was  applicable  to  the  maintenance  of  the 
legatee,  but  the  principal  was  contingent. 

The  legatee  being  a  natural  child,  the  testator  had  no  power  to  appoint  guardians 
for  her,  but  the  persons  named  in  the  will  being  well  known  to  the  Court  as  proper 
persons,  they  were  appointed  guardians  without  a.  reference  to  the  Master., 


BEFORE  THE  MASTER  OF  THE  ROLLS-  477 

gave  and  bequeathed  the  said  sum  of  lO^OOO/.  after  the  1830, 
decease  of  3f.  A.  Harben^  to  be  equally  divided  between 
her  two  children,  Georgiana  Charlotte  Harden  Roberts 
and  her  infant  brother  J!zm^5  George  Harbai  RobartSy  for 
their  joint  use  and  benefit  for  ever.  In  the  event  of  their 
both  djing  before  they  attained  twen^-one,  then  over* 
He  also  bequeathed  to  the  same  two  children,  after  the 
decease  of  their  mother,  in  equal  proportions,  the  sum 
of  8000/.  before  mentioned,  subject  to  the  same  bequest 
over  in  the  event  of  their  dying  under  twenty-one  years* 
After  another  bequest,  the  testator  proceeded  as  fol- 
lows:— 

**  I  will  and  bequeath  to  my  daughter  Georgiana 
Charlotte  Harben  BobartSy  daughter  also  of  the  above- 
named  M.  A.  Harbeny  the  sum  of  10,000/.  sterling  for 
her  own  absolute  use  and  benefit,  prooided  she  at- 
tains the  age  of  twenty-one  years;  but  in  default  of 
this,  I  will  and  bequeath  the  said  10,000/.  sterling  to 
her  brother  James  George  Harben  RobartSy  provided 
also  he  attains  the  age  of  twenty-one  years ;  but  in  de- 
&nlt  of  this,  I  will  and  bequeath  the  said  10,000/L  to  my 
nephew  Henry  Robarts  and  hb  heirs  for  ever."  This 
was  followed  by  a  bequest  of  another  sum  of  10,000/* 
in  similar  terms  to  James  George  Harben  RobartSy  re- 
mainder over  to  his  sister  in  the  event  of  his  dying 
under  twenty-one,  remainder  to  Henry  Robarts  in  the 
event  of  both  dying  under  that  age. 

In  a  subsequent  part  of  his  will  the  testator  proceeded 
thus:  — 

^*  I  constitute  and  appoint  my  brother  Abrani  Wildey 
RobartSy  and  my  much  esteemed  friend  Charles  Mills 
juQ.  of  Birchin  Lane^  trustees  and  guardians  to  the 
several  persons  before  named  in  this  my  last  will  and 

li 
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testament;  and  I  earnestly  request  and  implore,  that 
they  would  have  the  goodness  to  act,  and  to  attend  par- 
o~  ticularly  to  the  education  and  well-being  of  Geargiana 
RoBAR'zs.  Charlotte  Harben  RobartSy  and  see  that  she  is  properly 
and  virtuously  brought  up  and  educated.  And  I  farther 
will  and  direct,  that  the  said  Georgiana  ChaHoUe  Hat- 
hen  Rabarts  is  on  no  account  to  dispose  of  herself  in  mar- 
riage without  the  consent  of  her  guardians  either  before 
or  after  she  attains  twenty-one,  on  pain  of  forfeiting  two 
thirds  of  the  value  of  the  legacies  bequeathed  to  her." 

The  testator  appointed  hb  brothers  and  sisters  resi- 
duary legatees ;  and  MiUs  and  Abram  W*  Robaris  exe- 
cutors. 

The  bill  was  filed  by  one  of  the  executors  to  ascertain 
the  interest  of  the  parties  in  the  two  legacies  of  10»0001L, 
and  praying  also  that  guardians  might  be  appointed  for 
the  infants,  and  the  fiinds  secured;  and  the  principal 
question  was.  Whether  the  children  were  to  be  allowed 
maintenance  out  of  the  interest  of  these  legacies,  no 
other  provision  being  made  for  their  maintenance?  The 
children  were  illegitimate. 

Mr.  Pemberton  and  Mr.  RootSy  for  the  infants,  insisted 
that  the  clause  directing  the  trustees  to  attend  to  the 
education  and  well-being  of  the  daughter,  and  appoipt- 
ing  them  guardians,  clearly  shewed  that  that  legacy 
roust  be  considered  as  vested,  subject  to  be  divested  in 
a  certain  event;  and  cited  Branstrom  v.  WilkinsonXa\ 
Acherley  v.  Wheeler  atid  Vernon,  (b) 

Mr.  Tinney  and  Mr.  Rolfe  for  the  residuary  legatees, 
argued,  that  the  testator  having  bequeathed  the  first  two 

(a)  7  Fes.  421.  (b)  I  P.  Wms.  IBS. 
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I^acies  of  10,000/.  and  8000/.  in  such  manner  as  to 
make  them  vest  (subject  to  the  mother's  life-interest), 
and  by  making  the  two  latter  legacies  of  10,000/.  con- 
tingent, bad  drawn  a  distinction  which  sufficiently  in- 
dicated his  intention  not  to  give  the  children  the  interest 
of  those  two  legacies  in  the  mean  time.  And  they  con- 
cluded that  the  appointment  of  guardians  might  have 
leference  to  the  event  of  the -mother's  dying  during  the 
minority  of  the  children,  in  which  case  they  would  be 
provided  for  out  of  the  interest  of  the  two  first  legacies 
of  10,0001/.  and  8000/.  which  were  vested. 


Mr.  Heaikfield^  for  Henry  Bdbarts. 

The  Master  of  the  Rolls.  Upon  this  will,  it  is 
perfectly  plain  these  children  were  not  intended  to  take 
the  two  sums  of  10,000A  unless  they  attained  the  age 
of  twenty-one;  but  the  question  is.  Whether,  in  other 
parts  of  the  will,  the  testator  has  not  used  expressions 
which  manifest  that  he  intended  they  should  take  the 
interest  of  those  sums  in  the  mean  time? 


Now  he  appoints  trustees  and  guardians,  and  they 
are  to  have  the  charge  of  the  education  of  these 
three  children.  Could  the  testator  intend  that  these 
trustees  should  educate  the  children  from  their  own 
.property?  and  must  it  not  be  intended  that  he  meant 
they  should  be  trustees  of  the  infants'  property,  to 
hold  it  for  their  benefit,  provided  they  should  attain 
twenty-one^  and  to  apply  the  produce  of  it  in  the 
mean  time  to  their  education  ?  The  case  of  Branstrom 
and  Wilkinson  is  an  express  authority  to  this  efiect,  and 
the  words  ^*  when  they  shall  attain  the  age  of  twenty- 
one  years,"  provide  for  the  same  contingency  as  the 
words  here  used. 

li  « 
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Declare  that  they  are  entitled  to  the  interest  from  the 
testator's  death. 

The  fund  to  be  secured. 


Mr.  Pemlerton.  There  roust  be  a  reference  to  the 
Master  to  appoint  guardians,  because  the  testator  was 
not  by  law  empowered  to  appoint  guardians  for  the 
infants. 

The  Master  of  the  Rolls  said  he  should  appoint 
these  gentlemen  at  once  to  be  guardians  of  the  children, 
knowing  them  to  be  propet  persons  for  such  a  trust. 

His  Honor  added,  that  he  did  not  declare  the 
legacies  to  be  vested,  for  they  were  contingent  on  the 
event  mentioned  in  the  will^  but  that  the  interest  should 
be  applied  to  the  maintenance  and  education  of  the 
infimts. 


Decreed  that  the  infants  were  entitled  to  interest  on 
the  legacies  from  the  death  of  the  testator,  and  in  case 
either  of  them  should  die  under  twenty-one,  any  of  the 
parties  were  to  be  at  liberty  to  apply.  That  the  Plaintiff 
and  A.  W*  RobartSy  on  entering  into  a  recognizance  to 
account,  be  appointed  guardians  of  the  infants  during 
their  minorities,  and  until  the  further  order  of  the  Court ; 
and  that  the  Master  inquire  what  will  be  fit  to  be 
allowed  for  the  maintenance  and  education  of  the  in- 
fants for  the  time  passed  since  the  death  of  the  testator, 
and  the  time  to  come. 

Reg.  Lib.  1829.  B.  p.  1958. 
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1880. 


MARIA  MELLER  and  ELLEN  RICHARDSON,       Jl%  7. 
Executrixes  of  JOHN  SAMUEL  MELLER,  de- 
ceased,  ....    Plaintiffi; 

AND 

JOHN  LEWIS  MINET,  ISAAC  MINET,  JOHN 

STRIDE,    HENRY    COOPER,    MARGARET 

MELLER,  WILLIAM  BECKETT,  and  HENRY 

.   CIPRIANI,  -  -  -    Defendants. 

JAMES  MELLER^  by  his  will,   bearing  date  the  Fraud. 

Sd  December  1816,  gave  his  residuary  estate  unto  AppomimenL 

his  executors,  the   Defendants  Beckett  and   Ciprianij  J^  ^    "* 

upon  trust  to  pay  the  dividends  to  his  wife  for  life,  and         

after  her  death,  to  pay  the  dividends  to  the  testator's  endtled  to  t^ 

son  J.  S'  Metier  during  his  natural  life;  and  after  the  dindends  of 

decease  of  testator's  wife  and  son,  upon  trust  to  pay,  ufe,  ^jth  a 

assim,  transfer,  and  make  over  the  testator's  residuary  po^^r  to 

°  appoint  by 

estate  unto  such  person  or  persons,  and  to  and  for  such  any  deed  or 

use  and  uses  as  the  said  J.  S.  Metier ^  at  any  time  or  "^^^^Ig^^ 

times,  jand  from  time  to  time  during  his  life,  by  any  nin  death,  and 

deed  or  deeds,  writing  or   writings,  with   or  without  appointment, 

power  of  revocation,  to  be  by  him  sealed  and  delivered  to  his  next  of 

in  the  presence  of,  and  to  be  attested  by,  two  or  more  Iq  prison  for 

debt  and  in 
great  distress,  is  prevailed  upon  bv  H.  C,  to  enter  into  an  agreement  for  sale  of  the 
principal  after  his  death,  in  consideration  of  lOOO/.,  and  other  sums  therein  stated 
to  have  been  previously  lent  and  advanced  to  him  by  H,  C. 

By  a  subsequent  deed,  in  consideration  of  1854/:  therein  stated  to  be  due  from 
J,  S.  M,  to  li.  C;  and  of  lOOO/L  paid  by  J,  L.  M.  and  others,  «7.  S.  M.  bv  the 
direction  of  H.  C,  appointed  that  the  principal  should  on  his  death  be  transferred 
to  J,  L,  Af,  and  others,  with  a  proviso  that  tney  should  assign  the  same  to  H.  C»  on 
payment  of  J  000/.  and  interest,  and  all  further  advances. 
.   The  1854/.  dr  any  part  of  it  had  not  in  fact  been  advanced  by  H.  C. : 

Held,  that  this  was  a  clear  fraud : 

Held,  that  the  appointment  was  well  executed. 

That  the  next  of  ain'of  «7.  S.  M.  had  no  claim. 

That  H.  C,  was  a  trustee  for  the  personal  representatives  of  J,  &  M,  for  the 
excess  beyond  the  money  received  by  J,  S,  M, 

That  H.  C  should  pay  costs. 

li  S 
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1830. 

Melleb 

V. 
MiNET. 


credible  witnesses,  or  by  his  will  as  therein  mentioned 
should  direct  or  appoint  the  same,  and  m  default  of 
appointment,  to  the  testator's  next  of  kin. 

The  residue  consisted,  amongst  other  property,  of  the 
sum  of  4300Z.  Navy  5  per  cent,  annuities,  since  con- 
verted into  4515/.  New  4  per  cent  annuities.  In 
March  1822  J.  5.  Meller  was  m  great  distress,  and  eon« 
fined  for  debt  in  the  Fleet  prison. 

The  following  agreement  was  there  executed  between 
J.  S.  Meller  and  the  Defendant  Henry  Cooper:  — 

^*  An  agreement  made  the  16th  day  oiFdnrtuny  1822, 
between  John  Samuel  Meller^  of  Welheck-street  in  the 
county  of  Middlesex^  Esq.,  of  the  one  part,  and  Henry 
Cooper^  of  CoptJialUcourt  in  the  city  of  London^  mer- 
chant, of  the  other  part,  as  follows :— Whereas  the 
said  John  Samuel  Meller^  under  the  last  will  and  testa- 
ment of  his  father  James  Metier j  late  of  Hatdand^street^ 
Fitzroy^squarejin  the  county  of  Middlesex^  Esq.,  deceased, 
is  entitled  to  the  right  of  disposing  either  by  will  or 
deed,  amongst  other  sums,  the  sum  of  4300/.  Navy 
5  per  cent  annuities,  now  standing  in  the  names  of 
William  Beckett^  Henry  Cipriani^  and  Mary  MeUer,  in 
the  books  of  the  governor  and  company  of  the  Bank  of 
Englandy  as  trustees  under  the  said  will ;  and  the  same 
annuities  will  be  transferable  on  the  decease  of  the  said 
John  Samuel  Meller ^  but  not  sooner,  being  a  part  of  the 
residue  of  the  personal  estate  of  the  said  James  Meller^ 
deceased.  And  whereas  the  said  John  Samuel  Meller 
now  stands  indebted  to  the  said  Henry  Cooper  in  several 
sums  of  money,  by  the  said  Henry  Cooper  lent  and  ad- 
vanced to  him  from  time  to  time,  and  having  occasion 
for  a  further  sum  of  money,  hath  contracted  and  agreed 
to  sell  and  convey  the  said  4300/.  Navy  5  per  cent,  an- 
nuities to  the  said  Henry  Cooper  for  the  further  sum  of 
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lOOO/.  It  is  therefore  witnessed,  that  in  consideration  1830. 
of  the  several  sums  of  money  already  lent  and  advanced 
to  the  said  John  Samuel  Meller  by  the  said  Henry 
Cooper  as  aforesaid ;  and  also,  in  consideration  of  the 
farther  sum  of  1000/.,  to  be  paid  by  the  said  Henry 
Coopery  hb  executors  or  administrators,  to  the  said  John 
Samuel  Meller  at  the  time  or  times,  and  in  manner 
hereafter  mentioned,  he  the  said  John  Samuel  Meller 
doth  hereby  promise  and  agree  to  and  with  the  said 
Henry  Cooper^  his  executors,  administrators,  and  assigns, 
that  he  the  said  John  Samuel  Meller  shall  and  will,  at 
any  time  or  times  hereafter,  at  the  request,  costs,  and 
charges  of  the  said  Henry  Cooper^  his  executors,  admi- 
nistrators, or  assigns,  convey,  transfer,  or  assign,  or 
direct  to  be  conveyed,  transferred,  or  assigned,  the  said 
sum  of  4S00/.  Navy  annuities,  transferable  on  his  de- 
cease as  aforesaid  to  any  person  or  persons,  and  by 
any  deed  or  deeds,  and  in  such  parts  or  portions  thereof 
as  the  said  Henry  Cooper^  his  executors,  administrators, 
or  assigns  shall  by  deed  name,  appoint^  or  direct*  An4 
the  said  Henry  Cooper  for  himself,  his  executors  and 
administrators,  doth  hereby  promise  and  agree  to  and 
with  the  said  John  Samuel  Meller^  that  in  consideration 
of  conveyance  or  assignment,  conveyances  or  assign- 
ments, direction  or  directions  to  be  made  by  the  said 
John  Samuel  Meller  as  aforesaid,  that  he  the  said  Henry 
Cooper  shall  and  will  pay,  or  cause  to  be  paid  unto  the 
said  John  Samuel  Meller  the  further  sum  of  1000/.  at  the 
time  of  his  executing  the  said  conveyance  or  assignment, 
which  is  to  be  completed  on  or  before  the  1 5th  day  of 
March  next ;  and  also  executing  at  any  time  after  such 
other  conveyances  or  assignment,  direction  or  directions, 
wholly  or  in  part,  and  in  proportion,  and  as  the  4300/. 
Navy  annuities  shall  be  thereby  respectively  conveyed, 
assigned,  or  directed  to  be  conveyed  or  assigned." 

Ii'4 
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.  1830.  '  By  indenture  bearing  date  the  20th  day  oi  September 
1822,  made  between  John  Samuel  Meller  of  the  first 
part,  Henry  Cooper  of  the  second  part,  and  the  Defend- 
ants John  Lewis  Minety  Isaac  Minet^  and  John  Stride^ 
bankers,  of  the  third  part,  reciting  the  wUI  and  agree- 
ment, and  that  upon  the  settlement  of  accounts  between 
Cooper  and  J.  S.  Meller j  the  latter  was,  on  the  1 6th  of 
February  1822,  indebted  to  H,  Cooper  in  the  sum  of 
1854>/.  lOs.,  making,  with  the  sum  of  lOOOJL,  the  sum  of 
2854/.  105.  It  is  witnessed,  that  in  considereation  of 
the  said  sum  of  1854/.  105.,  and  of  1000/.  paid  to  J.  5. 
Meller  at'  the  request  of  H.  Cooper  by  J.  L»  Minetf 
L  Minetf  and  J.  Stride^  he  the  said  J.  S.  MeUer^  by  the 
direction  of  Cooper^  and  by  deed,  sealed  and  delivered 
in  the  presence  of  two  witnesses,  directed  and  appointed 
that  the  sum  of  45 15/.  New  4  per  cent,  annuides  should, 
after  the  decease  of  him  and  Mary  Mellerj  be  trans- 
ferred to  «/•  L.  Minetf  L  Minetf  and  J.  Stride^  as  their 
property;  and  he  thereby  directed  and  required  the 
trustees  to  assign  the  same  to  them  accordingly,  with  a 
proviso,  that  they  should  re^assign  the  same  to  Cooper 
on  payment  of  1000/.  and  interest,  and  all  further  ad- 
vances to  him  by  them. 

J.  5.  Meller  died  on  the  22d  December  1822,  having 
previously  made  his  will,  and  thereby  appointed  the 
Plaintiffs  executors  thereof.    . 

Mary  Meller  died  on  the  27th  October  1823.  The 
bill  stated  the  preceding  facts,  and  that  «/.  S.  Meller 
continued  in  the  Fleet  prison  until  the  13th  of  June 
1822,  and  that  up  to  that  time  Cooper  had  advanced 
to  him  40/.  only.  The  bill  also  stated,  that  the  admis- 
sion in  the  indenture,  that  J*.  5.  Meller  Was  indebted  to 
//.  Cooper  in  the  sum  of  1854/.  IO5.  was  contrary  to  the 
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fact;  and  the  bill  prayed  that  the  agreement  of  the  16th  18S0. 
February  1822,  and  indenture  of  20th  September  1822, 
might  be  delivered  up  to  Plaintifis  to  be  cancelled,  the 
Plaintifis  thereby  offering  to  pay  to  the  Defendants  J.  L. 
Minet^  /.  Minei^  and  J.  Stride,  and  H,  Cooper  the  prin- 
cipal and  interest  which  should  be  found  bondjide  due  to 
them  for  monies  advanced  to  J.  S.  Metier  in  his  lifetime, 
on  an  account  to  be  taken  for  such  purpose ;  or  that  the 
indenture  of  the  20th  September  1822  might  stand  as  a 
security  for  the  sum  of  1000/.  only  and  interest;  and  in 
that  case^  that  Defendants  J.  L.  Minet,  L  Minet,  and 
«7.  Stride  might  be  ordered  to  re-assign  the  residue  of 
the  said  sum  of  4515/.  new  4  per  cent.  Bank  annuities, 
as  the  Court  might  direct,  and  that  in  the  mean  time 
the  Defendants  IV.  Beckett  and  H.  Cipriani  might  be 
restrained  by  the  order  and  injunction  of  the  Court 
from  transferring  or  parting  with  the  said  stocks,  or 
any  of  them,  and  that  the  same  might  be  secured  by  the 
order  of  the  Court. 

When  this  cause  came  on  first  to  be  heard  on  the 
28th  January  1828,  the  bill  was  dismissed  as  against  the 
mortgagees,  whose  demands  on  Cooper  exceeded  the 
amount  of  the  security,  and  a  reference  was  made  to  the 
Master,  to  enquire  what  sums  were  due  from  J.  S.  MeU 
ler  to  the  Defendant  Cooper  on  the  16th  February  1822, 
the  date  of  the  agreement;  also,  what  sums,  if  any,  were 
paid  by  Cooper  to  J.  S.  Metier  between  the  16th  day  of 
February  1822  and  the  execution  of  the  indenture  of  the 
20th  day  o{  September  1822. 

The  Master  reported,  that  he  did  not  find  that  any 
sum  of  money  was  actually  due  from  J.  S>  Metier  to  the 
Defendant  H.  Cooper  on  the  16th  February  1822.  And 
he  did  not  find  that  any  subsequent  advances  were  made 
by  the  Defendant  H.  Cooper  to  J.  S.  Mdler  between 
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die  l€th  February  1822  and  the  20th  September  1822, 
the  date  of  the  indenture  in  the  pleadings  mentioned 
inclusive. 

Depositions  were  read  in  evidence,  shewing  the  great 
distress  of  J.  S.  Meller^  and  that  no  sudi  sum  as 
1854/.  105.  could  have  been  due  to  Cooper  at  the  time 
of  executing  the  agreement. 

Mr.  Bickersteih  and  iir.  Skirraw  for  the  Plaintifis. 

Mr.  Agar  and  Mr.  Hayter  for  the  Defendant  Henry 
Cooper. 

Tlie  Master  of  the  Rolls. 

J.  S.  Metier  was  entided  to  the  residue  of  his  fiither'^ 
estate,  consisting  of  the  sum  of  4300/.  Navy  5  per  cent 
annuities. 


At  the  time  of  the  transaction  in  question  he  was  a 
prisoner  in  the  Fleet  The  Defendant  Cooper  there 
treats  with  him  for  the  purchase  of  this  stock,  and  the 
transfer  of  it  at  the  time  of  his  death.  An  agreement 
is  executed,  stating  that  Metier  was  indebted  to  Cooper^ 
and  in  consideration  thereof,  and  of  tlie  further  sum  of 
1000/.  to  be  paid  by  Cooper^  Metier  covenanted  that  be 
would  assign  the  4300/.  annuities  to  Cooper. 

I  referred  it  to  the  Master  to  enquire  whether  there 
was  any  thing  due  in  respect  of  the  debts  so  stated  in 
the  agreement  to  be  due  to  Cooper.  The  Master  has 
reported  that  there  was  not  any  sum  due. 

A  clear  fraud  has  been  established  against  Cooper :  he 
persuaded  Metier  to  sell  the  reversion  for  1000/.,  and 
Cooper,  in  order  that  be  might  be  enabled  to  procure 
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money  upon  it,  and  represent  that  he  had  given  a  fair        1 880. 

value  for  it,  persuaded  Meller  to  allow  it  to  be  stated  in 

the  agreement,  that  he,  Meller^  was  indebted  to  Cooper^ 

and  that  the  purchase  was  as  well  in  consideradon  of 

the  sum  which  he  was  so  indebted  as  of  the  further  sum 

of  1000/.     Cooper  took  advantage  of  this  poor  man's 

distress. 

With  respect  to  the  Plaintiffs,  the  appointment  by 
which  they  claim,  was  made  under  a  general  power^ 
which  was  clearly  well  executed.  The  next  of  kin  can 
have  no  claim.  The  mortgagees  being  no  party  to  the 
fraud,  the  appointment  to  them  cannot  be  impugned. 

But  is  Cooper  to  escape  ?  I  am  of  opinion  that  the 
executors  have  duly  filed  their  bill,  and  although  they 
have  not  properly  stated  their  prayer,  yet  under  the 
prayer  for  general  relief,  they  are  entitled  to  such  relief 
as  the  case  made  by  the  bill  requires.  I  am  of  opinion 
that  Cooper  must  be  considered  a  trustee  for  Meller  for 
the  excess  beyond  the  money  received  by  Meller  from 
Cooper  J  and  there  is  so  much  fraud  in  this  case,  that 
Cooper  shall  pay  the  costs. 

An  account  to  be  taken  of  the  stock  which  has  been 
possessed  by  Cooper  or  Minet  and  Co. 

Decree  that  (after  deducting  what  shall  be  found  due 
to  Cooper  on  account  of  the  1000/.  and  interest)  the  value 
of  the  stock  and  dividends  be  paid  by  Cooper  to  the 
Plaintiffs.  Costs  of  suit  and  inquiries  to  be  paid  by 
Defendant  H.  Cooper  to  Plaintiffit. 

Reg.  Lib.  1829.  B.  1502. 
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]  830. 


Rolls.  PALMER  V.  SCOTT  and  Othera. 

March  1. 


Attorney  and 
aieni. 


nnHE  Plaintiff  having  sold  an  estate,  employed  Mr. 
Hampsorif  a  banker  and  solicitor  in  Bedfordshire: 
ortgage.        ^^j  ^  letter  from  the  Plaintiff  to  him  in  December  1821, 

jrroposal* 

contained  these  words : — **  You  will  recollect  that  I  pro- 

A".*"^"^"®^  pose  to  lay  all  the  money  out  upon  mortgage."     Mr. 

ceived  money  Hampson  received  for  the  Plaintiff  in  respect  of  the  sale 

Ind  teini^"''  of  this  estate  and  some  timber,  the  sum  of  3361/.  15*^ 

owed  on  and  shortly  afterwards  he  wrote  and  sent  to  the  Plaintiff 

from^nother  ^^e  following  letter :  — 

LTo"f  f(^.,  "  ^^»  27th  Dec.  I8M. 

wrote  to  his  "  My  dear  Sir, 

h 'd"th^t^  ^rt-  "  ^  ^^^^  great  pleasure  in  informing  you  that  the 
pge  in  his  Farley  purchase  is  now  finally  setded.  I  have  in  the 
having  re-  Other  side  sent  you  the  particulars,  with  the  balance 
ceived  the  like  paid  to  me,  amounting  to  3261/.  155.  I  will  endeavour 
the  client,        ^  obtain  very  soon  a  security  for  this  sum ;  but  if  I 

he  undertook    should  not  be  successful,  I  will  transfer  to  you  a  mort- 

when  there* 

unto  required,  gage  of  mine  for  3000/.    In  the  mean  time  I  will  engage 

to  execute  a  ^^  ^^^  y^^  ^  ^^^  ^^^^  ^^^  ^^  interest  of  the  money 
same:  until  it  is  invested.     I  do  assure  you  the  settlement  of 

this  was  not     ^^^  business  has  given  me  much  gratification,  because  I 

mere  pro-         consider  that  we  have  made  Mr.  CravAey  submit  to  the 

nosal,  and  •   •      i 

ilthough  there  origmal  agreement. 

was  no  ex-  cc  Yours  sincerely, 

press  accept-  ,  _  _.  _  „ 

ance,  yet  there  -Leo.  Hampson.' 

being  no  re- 
fusal of  the 

security,  the  On  the  Uth  of  April  1823  and  14th  of  June  1823, 

entitLd  U)  all  ^^  Plaintiff  wrote  letters  to  Mr.  Hampsouj  pressing  him 
such  interest  to  furnish  his  account;  and  in  one  of  which  he  said, 
had  therein.      ^^^  several  years  had  passed  since  a  regular  settlement 

had  taken  place  between  them. 
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On  the  17th  otjune  1823  Mr.  Hampson  wrote  to  the  1830. 
Plaintiff  that  he  would  in  a  few  days  make  out  a  state- 
ment of  the  account,  and  send  it  with  a  remittance  for 
the  balance,  and  an  acknowledgment  that  he  held  in  his 
bands  a  mortgage  deed  for  30002*,  with  an  undertaking 
to  assign  it  to  the  Plaintiff  when  required. 

On  the  15th  of  Jidy  1823  Mr.  Hampson  sent  to  the 
Plaintiff  a  draft  for  S61L  155.,  being  the  balance  of  the 
Farley  sale^  and  on  account  of  some  timber  sold,  ac- 
companied by  the  following  document:  — 

<<  15th  July  1823. 
'<  I  acknowledge  to  have  in  my  hands  a  mortgage 
deed  made  by  Thomas  NicoU  to  me  of  an  estate  at 
Sludham  in  the  county  of  Bedford  for  securing  the  sum 
of  SOOOL  and  interest  And  having  received  this  sum  of 
John  Sharpe  Palmer  Esq.  (the  Plaintiff)  in  December 
last,  I  do  hereby  undertake,  when  thereto  required  by 
bim,  to  execute  a  transfer  to  him  of  this  mortgage. 

<<  Leonard  Hampson." 

On  the  16th  of  July  1823  the  Plaintiff  wrote  to  Mr. 
Hampson^  acknowledging  the  receipt  of  the  361/.  155.; 
and  saying  that  he  should  be  glad  to  receive  a  debtor 
and  creditor  account,  which  Mr.  Hampson  had  promised 
on  his  return  home. 

In  a  letter  of  the  9th  o(  August  1823,  the  Plaintiff  al- 
ludes to  a  purchase  he  had  made  in  Essex,  and  adds 
that  it  was  absolutely  necessary  he  should  arrange  bis 
affairs,  for  which  purpose  he  intended  to  go  to  Mr. 
Hampson^s  at  Luton,  where  he  resided. 

On  the  13th  of  August  1823  the  Plaintiff  wrote  to  Mr. 
Hampsoti,  stating  that  he  had  not  received  an  answer  to 
bis  former  letter^  and  that  he  should  not  have  SOOOA  to 
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1830.  pat  out  on  mortgage^  as  he  should  want  1-0002.  to  pay 
for  his  late  purchase  about  the  middle  of  SeptembtTf  and 
that  he  depended  upon  that,  as  the  money  was  left  in 
Mr.  Hampson^s  hands  as  a  temporary  arrai^ment, 
agreeable  to  Mr»  Hampson^s  desire.  In  October  1823 
TAx.  Hampson  sent  to  the  Plaintiff  the  sum  of  lOOOL 
The  mortgage  was  never  assigped  to  the  Plaintiff;  and 
in  March  1824  Mr.  Hampson  died,  and  administration 
•to  his  effects  was  granted  to  Scott  and  Janes^  two  of  the 
Defendants,  and  they  possessed  themselves  of  the  mort- 
gage deed;  but  the  Defendant  Williamson^  a  partner  of 
Mr.  Hampson  in  his  business  of  a  solicitor,  possessed 
himself  of  certain  tide-deeds  relating  to  the  estate  in  mort- 
gage; and  the  surviving  partner  of  Mr.  Hampson^  as  a 
banker,  having  become  bankrupt,  his  assignees,  who  were 
also  Defendants,  claimed  some  lien  on  the  mortgage.  The 
mortgage  was  in  the  possession  of  the  administrators. 

The  bill  prayed  that  the  Plaintiff,  might  be  paid  the 
balance  due  to  him,  or  that  the  mortgage  might  be 
assigned  to  him.  ^^ 

Defendant  Williamson  disclaimed  any  interest  in  the 
deeds. 

Mr.  TresUroe  and  Mr.  Rawlings  for  the  Plaintiff. 

Mr.  Bickerstethf  Mr.  Tinney,  and  Mr.  Barber^  for  the 
Defendants. 

The  Master  of  the  Rolls. 

A  reference  must  be  made  to  the  Master  to  enquire 
what  interest  Hampson  had  in  the  mortgage. 

The  Plaintiff  employed  Hampson  as  his  solicitor  in 
this  purchase.  The  Plaintiff  informed  Hampson  of  his 
intention  to  lay  out  the  money  on  mortgage. 
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(His  Honor  then  referred  to  the  letters  of  the  27th  of       1830. 
December  1822  and  15th  oiMy  1823.) 

This  is  a  positive  agreement,  and  requires,  therefore, 
no  acceptance  in  writing.  Where  there  is  only  a  pro- 
posal made,  it  is  necessary  there  should  be  an  accept- 
ance, but  where  there  is  a  positive  engagement,  no 
acceptance  is  necessary.  Unless  refused,  such  engage- 
ment constitutes  by  itself  an  agreement  which  this  Court 
will  enforce.  The  letter  of  the  16th  of  July  1823 
contains  no  refusal ;  on  the  contrary,  the  Plaintiff  in 
anoUier  letter  stated  that  he  had  accepted  that  security 
oi  Hampson  as  a  temporary  arrangement. 

(His  Honor  then  read  the  letter  of  the  13th  of  August 
1823.) 

« 

The  mortgage  was  to  be  a  security  until  the  3000/. 
was  invested  by  Hampson.  There  is  nothing  in  the  cor- 
respondence to  shew  that  the  Plaintiff  refused  it. 

Declare^  that  the  Plaintiff  is  entitled,  as  a  security 
for  what  remains  due  to  him  for  principal  and  interest, 
to  all  such  interest  as  Hampson  had  in  the  security  al- 
luded to  in  the  letter  of  the  15th  of  c^  1823.  Refer  it 
to  the  Master  to  enquire  what  interest  Hampson  had  in 
the  mortgage  at  the  date  of  the  agreement  of  the  15th 
otjidy  1823,  whether  he  continued  to  be  entitled  to  the 
same  interest  up  to  and  at  the  time  of  his  decease,  and 
what  other  interest  he  had  at  the  time  of  his  death. 

Reserve  further  directions  and  costs. 
R^.  Lib.  A.  1829.  p.  2129.  {a) 

(a)  This  decree  is  to  be  found  in  the  index  to  the  decrees  only, 
under  the  title  of  ExUm  v.  ScoU. 


492  CASES  IN  CHANCERY 

18S0. 


Jnfy  26.  NEWBOLD  V.  ROADKNIGHT. 

Legacy.  TN  this  case   WiUiam  Norris  deceased,  by  his   will 

Ademption.  which    had   been    duly   executed   for  passing   real 

Devise  of  land  estates^  after   reciting  that  he  had  contracted   for  the 

upon  trust,  to  purchase  of  an  estate  situate  at  Marion  in  the  county 
sell  the  same,    '^  #.1 

and  out  of  the  of  Warwick^  but  that  he  had  not  paid  the  whole  of  the 

looo/.^J!^^  purchase-money  for  the  same^  and.  that  the  esUte  had 

The  testator  not  been  conveyed  to  him,  devised  all  his  right,  title, 

in  his  lifetime:  ^^^  interest  therein  to  William  Boadtnigkt  and  Bobert 

Held,  that     Welchmaru  their  heirs  and  assiirns,  upon  trust  to  sell  the 
the  legacy  was  r  i_         1 

adeemed.  same,  and  out  of  the  monies  to  arise  from   the  sale 

thereof  to  pay  the  costs,  charges,  and  expenses  of  the 
sale,  and  such  part  of. the  purchase-money  as  might 
then  remain  unpaid,  and  all  interest  that  might  be  due 
thereon ;  and  to  stand  possessed  of  the  surplus  upon  the 
trusts  thereinafter  declared  concerning  his  personal 
estate,  of  which  he  directed  that  it  should  form  and  be 
considered  a  part ;  and  after  disposing  of  various  other 
parts  of  his  property,  expressed  himself  in  the  following 
words :  — -  *^  I  give  and  devise  all  my  messuages,  closes, 
lands,  tenements,  and  hereditaments,  situate,  lying,  and 
being  in  Eathorpe  in  the  county  of  Warwick j  unto  the 
said  WiUiam  Roadkjiight  and  Robert  Welchmatij  their 
heirs  and  assigns,  upon  trust,  as  soon  as  conveniently 
may  be  after  my  decease,  absolutely  to  sell  and  dispose 
of  the  same  either  by  public  auction  or  private  contract, 
and  either  together  or  in  parcels,  for  the  most  money 
and  best  price  or  prices  that  can  or  may  be  reasonably 
obtained  for  the  same ;  and,  after  defraying  thereout  the 
costs,  charges,  and  expenses  incident  to  and  attending 
such  sale  or  sales,  and  in  making  out  good  and  per- 
fect titles  to  the  purchaser  or  purchasers,  upon  trust 
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to  pay  unto  Mr.  Thomas  Netxibold  of  Baggington^  the  1880. 
husband  of  my  daughter  Elizabeth  Newbcldj  the  sum  of 
3000/.,  which  I  hereby  give  and  bequeath  to  him  ac- 
cordingly, to  and  for  his  own  use  and  benefit;  and  R<>^'^»*<"''^- 
then  upon  trust  to  pay  and  divide  the  surplus  of  the 
said  last-mentioned  purchase-money  unto  and  amongst 
all  and  every  the  child  and  children  of  my  late  son 
TTiomas  Norris^  and  the  child  and  children  of  my  said 
daughter  Elizabeth  Nersboldj  equally  to  be  divided  be- 
tween them  when  and  as  they  shall  respectively  attain 
the  ages  of  twenty-one  years,  with  benefit  of  survivorship 
and  accruer  amongst  them;"  and,  after  bequeathing 
certain  legacies,  gave  the  residue  of  his  personal  estate 
to  his  said  trustees  absolutely,  upon  trust  to  convert  the 
same  into  money,  and  to  stand  possessed  thereof  and 
of  the  surplus  of  the  money  to  be  produced  from  the 
sale  of  the  said  estate  at  Marion  aforesaid,  upon  trust  to 
pay  his  just  debts  and  funeral  and  testamentary  ex- 
penses, and  to  pay  and  divide  the  residue  thereof  unto 
and  amongst  the  children  of  his  said  late  son  Thomas 
NorriSf  and  the  children  of  his  said  daughter  Elizabeth 
Newboldj  equally  to  be  divided  between  them  when  they 
should  respectively  attain  their  ages  of  twenty-one  years, 
with  such  benefit  of  survivorship  and  accruer  as  therein 
is  mentioned;  and  thereby  appointed  the  said  WiUiam 
Jtoadknight  and  Robeti  fVelchman  executors  of  his  said 
will. 

The  testator,  after  the  execution  of  his  will,  sold  the 
said  estate  at  Eathorpe^  and  conveyed  the  same  to  the 
purchaser  thereof,  and  received  from  him  the  purchase- 
money  for  the  same;  and  subsequently  to  the  comple- 
tion of  such  sale,  made  a  codicil  to  his  said  will,  which 
was  also  executed  for  passing  real  estates,  whereby, 
after  reciting  that  since  he  had  executed  his  will  the  said 
estate  at  Marton  had  been  conveyed  to  him,  he  devised 
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1830*        that  estate  to  his  said  trustees  in  fee,  and  declared  that 

V;^  -  ■-  ^     they  should  stand  seised  thereof  upon  such  trusts  as 

V.  were  expressed  concerning  the  same  in  and  by  his  said 

BoAOKNiGHT.  ^jn .  ^^j^  j^fjgj.  bequeathing  one  pecuniary  legacy  to  his 

servant,  concluded  his  said  codicil  with  these  words :  — 
^^  And  I  do  in  all  other  respects  ratify  and  confirm  my 
said  last  will  and  testament" 

The  testator,  at  his  death,  left  his  two  trustees  and 
executors,  and  his  daughter  Elizabetky  who  was  the  wife 
of  the  said  Thomas  Neaobold  in  the  will  named,  and  eight 
infant  children  of  his  said  daughter  Elizabeth^  and  six 
infant  children  of  hb  deceased  son  Thonuis  Norris  him* 
surviving. 

The  bill  was  filed  by  the  said  Thomas  Neoobold  and 
his  wife  against  the  trustees  and  executors,  claiming  the 
legacy  of  3000/.  bequeathed  to  him  by  the  will,  making 
all  such  infant  children  also  parties  Defendants. 

Mr.  Pemberton  and  Mr.  Wakefield^  for  the  Plaintiffs, 
argued  that  the  testator  intended  Thomas  Newbold  to 
have  the  legacy  of  SOOO/.  at  all  events,  and  that  the 
same  was  a  general  pecuniary  legacy  charged  upon  real 
estate,  and  that  such  intention  was  apparent  from  his 
use  of  the  words  **  which  I  hereby  give  and  bequeath 
to  him  accordingly"  contained  in  the  will;  and  that  the 
subsequent  sale  of  the  estate  at  Eathorpe  was  only  an 
act  which  the  testator  had  directed  his  trustees  to  do ; 
and  that  his  performing  the  same  in  his  lifetime  ought 
not  to  be  considered  to  invalidate  his  own  gift  of  the 
3000/.;  and  that  a  legacy  charged  upon  real  estate  did 
not  fail  merely  from  the  circumstance  of  the  testator 
not  being  entitled  to  such  estate  at  the  time  of  his  death, 
and  cited  the  case   of  Fowler  v.  Willoughby  {a)   as  an 


(a)  3  Sim.  <$-  Stu.  354. 
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authority  to  that  effect;  and  argued  that,  even  if  the        1830.    . 

CTourt  should  be  of  opinion  that  the  leimcy  was  adeemed       ~   "  ' 

'^  .  Newbold 

by  the  sale  of  the  Eathorpe  estate,  that  the  gift  of  the  o. 

3000/.  was  re-establisfled  by  the  conBrmatory  words  of  ^o^^^*^^'^®"** 
the  codicil. 

Mr.  Tinney  and  Mr.  Jeremy  for  the  Defendants,  in- 
sisted, from  the  words  of  the  will,  that  the  legacy  of  3000/. 
was  not  a  general  pecuniary  legacy,  but  was  given  out  of 
the  produce  of  the  Eathorpe  estate  only ;  and  that,  as, 
according  to  the  case  of  Page  v.  Leapingwell  (a),  a  legacy 
charged  upon  real  estate  is  a  specific  bequest,  the  gift  of 
the  3000/.  must  have  failed  upon  the  sale  of  the  Eathorpe 
estate;  and,  further,  that,  as  such  sale  was  a  revocation 
of  the  devise  of  the  realty,  the  legacy  must  have  been 
thereby  adeemed,  and  cited  as  an  analogous  case  Arnold 
V.  Amald,  (i)  They  submitted,  that  the  case  of  Famler  v. 
WiUoughly  was  distinguishable  from  the  present  by  the 
circumstance  that  the  gift  there  was  merely  pecuniary 
with  a  particular  security,  and  that  the  security  failed 
by  accident,  whilst,  in  this  instance,  the  gift  of  the 
legacy  was  not  independent  of  the  realty ;  and  that  the 
revocation  was  the  result  of  an  act  indicative  of  inten- 
tion  on  the  part  of  the  testator  himself;  and,  to  shew 
that  the  words  ^*  which  I  hereby  give  and  bequeath  to 
him  accordingly,"  did  not  render  the  legacy  so  inde- 
pendent, referred  to  the  practice  of  conveyancers  in 
using  such  words,  and  to  the  case  of  Hancox  v.  Ahr- 
hey,  (c)  And  as  to  the  confirmation  of  the  gift  by  the 
codicil,  they  contended,  that  since  the  effect  of  repub- 
lishing a  will  was  to  make  it  operate  at  the  time  of  the 
republication,  the  codicil,  in  this  instance,  could  not  re- 
establish the  gift,  because  it  was  not  merely  pecuniaiy, 
and  the  estate  upon  which  it  had  been  charged  had 

(fl)  18  Vet,  465  a.         (*)  1  Bro.  C.  C.  401.         (c)  1 1  Ves.  179. 
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1830.        then  been  sold;  igid  tha(  where  a  codicil  sets  op  a  pai^ 

*-"  '  ■        ticular  gift,  confirming  the  will  in  all  other  respects,  it 

V.  does  not  revive  a  devise  revoked,   as  appeared  from 

RoADKNiGHX.  gg^e^al  cascs,  of  which  they  cited  only  Irod  v.  Hurst  (a), 

and  Crodne  v.  M^Doual.  (b) 

The  counsel  for  the  infant  children  of  the  Pkintiffi, 
upon  the  last  point  cited  also  the  case  of  Monck  v.  Lord 
Monck,  {c) 

Mr.  Harwood  appeared  for  the  trustees  and  exe- 
cutors. 

Mr.  Pembertan  in  reply,  maintained  that  the  gift  was 
to  be  considered  as  a  pecuniary  legacy  not  adeemed  by 
the  act  of  the  testator,  and  that  the  same  ought  to  be 
paid  out  of  his  personal  estate ;  that  the  casss  cited  for 
the  Defendants  were  not  in  point,  and  that  Faider  v. 
Willoughby  was  the  ruling  authority  on  the  subj^ect ;  but 
lest  the  Court  should  think  that  the  legacy  for  any 
reason  failed,  insisted  that  the  bequest  thereof  was 
restored  by  the  codicil. 

The  Master  of  the  Rolls  having  postponed  his 
judgment  to  this  day  {2d  oi  At^ust\  after  stating  the 
case,  declared  it  to  be  his  opinion,  that  the  legacy  was 
not  a  general  bequest,  but  a  legacy  out  of  the  estate  at 
Eathorpe ;  and  that,  upon  the  cases,  it  was  adeemed  by 
the  sale  of  that  estate ;  that  the  case  of  Fowler  v.  TVil^ 
loiighbyy  in  which  the  question  was,  whether  on  a  charge 
of  a  legacy  on  real  estate  as  a  further  security,  if  such 
security  should  fail,  the  fact  of  its  having  been  so 
charged  would  render  the  gift  altogether  ineffective^ 
was  very  distinct  in  its  nature  from  the  present ;  and, 
after  adverting  to  the  fact  of  the  testator  having  in  the 

(a)  S  i^r^m.  S34.  {h)4Vei.eiO.  {c)  I  Ball.  ^  B.  306. 
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codicil  mentioned  the  completion  of  his  purchase  of  the  1830. 
estate  at  Marion^  and  not  having  alluded  to  that  at 
Eathorpe^  declared  that,  upon  the  intention  to  be  de- 
rived from  the  acts  of  the  testator,  and  upon  the  au-  Ro^^'^ohx^. 
thorities,  he  was  of  opinion  that  the  Plaintiff,  Thomas 
NeaAold^  was  not  entitled  to  be  paid  the  legacy  of 
3000/.  out  of  any  part  of  the  assets  of  the  said  WiUiam 
Norris. 

Decree,  that  the  Plaintiff,  Thomas  Newbold^  is  not  en- 
titled  to  the  legacy  of  3000/.  in  the  pleadings  mentioned. 

Reg.  Lib.  B.  1829.  p.  2463. 


HUMPHREYS  v.  HOWES  and  Others.  ^"^ 

Jufy  18. 


J 


OHN  HUMPHREYS,  by  his  will,  bequeathed  the  WiU. 
residue  of  his  personal  estate  unto  trustees,  upon  ^•«"ww»Ay. 
trust  to  invest  the  same,  and  pay  the  dividends  and  Bequest  of 

interest  to  two  of  his  brothers  and  his  sister  durinff  ^^^f  "P^° 

o  trust,  to  pay 

their  lives,  and  the  life  of  the  survivor  of  them,  during  the  dividends 
his  or  her  natural  life,  and  afler  their  deaths  to  trans-  g^^g  dunne 
fer  the  principal  to  his  two  nephews,  John  Humphreys  their  lives  and 
and  John  Crow,  and  if  either  of  them  should  die  before  survivor  of 
his  share  of  the  trust   monies  became  payable,  with-  them;  and 
out  leaving  issue  of  his  body  lawfully  begotten,  then  deaths  to 

his  share  should  go  to  the  survivor  when  his  orierinal  l*?"!?^!^® 

o  o  principal  to 

share  would  become  payable ;  and  if  both  those  nephews  A.  and  B., 

should  die  without  leaving  issue  before  their  shares  became  of  them' died 

before  his 
share  of  the  trust  money  became  payable  without  leaving  issue  of  his  body  lawfully 
b^otten,  then  his  share  should  ^o  to  the  survivor  when  his  original  share  would 
become  payable.  A.  died  in  the  hfetime  of  the  testator,  B.  survived  the  testator  and 
the  persons  to  whom  life  interests  were  given :  Held,  that  B.  was  entitled  to  one 
moiety  as  his  original  share,  and  to  the  other  moiety  as  having  survived  A,,  who 
died  without  leaving  issue  of  his  body. 
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1830.       payable,  then  upon  trust  for  the  children  of  his  fear 

*    I  ^  ii_^     brothers  and  of  his  sister,  when  they  should  respectively 
Humphreys  ,  ' .  •'  *■  ^ 

V,  attain   twenty-one*      The  residue  amounted  to  aboat 

Howes.       1 2,000/.  in  different  stocks. 

The  two  brothers  first  mentioned  died  in  the  lifetime 
of  the  testator,  and  John  Cram  also  died  in  the  lifetime 
of  the  testator,  without  leaving  issue.  The  testator's 
sister,  and  the  other  nephew,  the  Plaintiff  <A^  Hum" 
,phreySi  survived  the  testator.  The  testator's  sister  died 
in  Jtdy  1829. 

Mr.  Tinneyj  Mr.  Spence^  and  Mr.  IMydy  for  the 
Plaintiffs,  contended  that  the  bequest  over  to  the  sur- 
viving nephew  took  e£fect ;  and  cited  Htmberskme  v.  &aii- 
ton  (flr).  Walker  v.  Main  (i),  and  Willing  v.  Baine.  (c) 

Mr.  Pemberton  and  Mr.  Bethel^  for  the  next  of  kin, 
argued  that  this  case  was  to  be  distinguished  by  the  cir- 
cumstance of  life-interests  being  first  given  to  other 
persons,  and  that  the  testator,  in  the  limitation  over  to 
the  survivor  of  the  two  nephews,  in  the  event  of  either 
of  them  dying  before  his  share  became  payable,  only 
contemplated  the  death  of  one  of  them  afler  his  own 
death  and  during  the  life  of  the  other  tenant  for  life. 
They  cited  Corhyn  v.  French  {d\  Bone  v.  Cook (^),  Cripps  v. 
Wookot{g)y  Miller  y.  Warren  {h)y  and  Rider  v.  Wager,  {j) 

Mr.  Pattison  for  the  trustees. 

The  Master  of  the  Rolls.     The  question  is,  whe- 
ther, in  the  event  that  has  happened,  the  interest  in- 


(a)  W.SfB.  585.  (J>)  1  Joe.  ^  Walk,  i, 

(c)  3P.W,\\3.  (rf)  4  Vet.  418. 

[e)  M^CleUan^  168,  (g)  4  Mad,  1 1. 

(A)  2  Vem,  207.  (t)  2  P.  W.  528. 
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tended  for  the  deceased  nephew  survived  to  the  other  ? 
Upon  reference  to  the  cases,  I  find  that  the  leading 
case  upon  the  subject  is  Willing  v.  Bain  {a);  there 
the  testator  gave  200/.  a  piece  to  his  children,  pay- 
able at  their  respective  ages  of  twenty-one,  and  if  any 
of  them  died  before  the  age  of  twenty-one,  then  be  di- 
rected that  the  legacy  given  to  the  person  so  dying 
should  go  to  the  surviving  children*  One  of  them  died 
in  the  lifetime  of  the  testator,  and  before  twenty-one;  and 
it  was  held  that  the  surviving  children  took  the  whole. 
That  authority  was  referred  to  by  Sir  fV.  Grant  in 
Humberstone  and  Stanton,  and  he  there  states,  that  in 
the  case  of  Willing  v.  Baine,  **  it  was  held,  and  is  now 
settled,  that  the  bequest  over  takes  place."  In  the 
argument  of  the  present  case  of  Humphreys  and  HonveSf 
it  is  stated,  there  is  this  distinction,  that  in  Willing  v. 
Baine  and  Humberstoti  v.  Stanton  there  was  no  previous 
interest  for  life ;  and  some  cases  have  been  referred  to 
as  authority  for  that  distinction,  but  it  does  not  appear 
to  me  that  the  principle  upon  which  those  cases  were 
decided  has  any  application  to  the  present  case.  The 
very  point  in  question  here  has  been^  in  truth,  decided 
in  the  case  of  Walker  v.  Maine^  which  has  been  referred 
to  in  the  argument. 


I8S0. 


HUMPH&BTS 
V. 

Howes. 


Decree,  that  upon  the  death  of  the  testator's  sister^ 
the  Plaintiff  John  Humphreys  became  entitled  to  one 
moiety  of  the  residue  as  his  original  share,  and  to  the 
other  moiety  as  having  survived  John  CroWy  who  died^ 
without  leaving  issue  of  his  body  lawfully  begotten,  in 
the  lifetime  of  the  testator. 

Reg.  Lib.  A.  1829.  fol.  2098. 

■  - 

(a)  3  P.  JT.  113. 


Kk  4 


600  CASES  IN  CHANCERY 

1830. 


BETWEEN 

RoLts.       CHARLES  LANCELOT  HOGGART,  THOMAS 
J»fa«A  9.         ABBOT,  and  T.  C.  SMITH,     -        -    Plaintiffs ; 

AND 

JOHN  SCOTT,  .  .  .    Defendant 

Vendor  and  HPHE  Plaintifis  Abbot  and  Smithy  by  the  other  Plain- 

Purchaser.  -M.    i\ff  ifogg^rt  an  auctioneer,  sold  four  lots  of  houses 

Houses  and  to  the  Defendant.     An  abstract  of  title  was  delivered  to 

ckviLd  to  ^^^  solicitors  for  the  purchaser,  and  they  prepared  the 

trustees  in  fee,  draft  of  a  conveyance,  and  sent  it  to  the  solicitor  of  the 
upon  trust  for  ,        ^      ,  .  i         j   .      i      .  i        ■• 

sale.    The        vendors  tor  nis  perusal,  and  he  having  approved  and 

surviving  returned  it,  the  purchaser's  solicitors  had  it  engrossed 

trustee  ap-  r  •      i-  7  * 

pointed  the       It  was  soon  afterwards  discovered  by  the  purchaser  of 

elwut^^but  ®"^^^^^  '^^  ^^^^  ^^®  '*^g*^'  esiRte  was  not  in  the  vendors, 
did  not  make  but  in  the  infant  heir  at  law  of  one  Robert  Jbbotj  the 
wJuch^com-  survivor  of  two  trustees  to  whom  this  property  had  been 
prehended  devised  by  the  will  of  Thomas  Bush  upon  trust  for 
On  the  death    ^^^'     Robert  Abbot  had  made  a  will,  by  which  he  ap- 

of  the  surviv-  pointed  the  vendors  his  executors,  but  it  did  not  contain 
ing  trustee,  his  ^ 

executors  sold 

the  property  in  lots.  The  Defendant  became  the  purchaser  of  four  of  them,  and  just 
as  his  purchase  was  about  to  be  completed,  it  was  discovered  that  the  legal  estate 
was  in  an  infant,  the  heir  at  law  of  the  surviving  trustee.  The  Plaintifis  thereupon 
presented  a  petition  to  the  Court  under  the  statute  6  (7.4.,  that  the  infant  might 
be  directed  to  convey.  The  Plaintiffs  apprised  the  Defendant  of  this  proceeding, 
to  which  he  made  no  objection.  Twelve  months  elapsed  before  the  Master's  report 
could  be  obtained,  and  a  short  time  previously  the  Defendant  commenced  his 
action  for  the  deposit,  and  subsequently  recovered  it ;  in  the  meantime  the  dilapi- 
dations of  the  houses  purchased  bad  increased. 

Held,  that  although  the  Defendant  might  have  retired  from  the  contract  on  the 
discovery  of  the  defect  in  the  vendor's  title,  yet  as  he  did  not  do  so,  and  acquiesced 
in  the  proceedings  which  were  necessary  to  clothe  the  Plaintiffs  with  the  legal 
title,  and  there  being  no  evidence  that  reasonable  dili<;ence  was  not  used  in  the 
Master's  office,  the  Plaintiffs  were  entitled  to  a  decree  for  specific  performance: 

Held,  that  the  Defendant  was  entitled  to  the  amount  of  the  dilapidations : 

Held,  that  the  Defendant  was  entitled  to  costs : 

Held,  that  the  Plaintiffs  were  only  entitled  to  interest  from  the  date  of  the 
decree,  but  that  they  were  entitled  to  the  rents  up  to  that  date. 
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any  devise  that  would  pass  this  trust  estate,  which  there-        18S0. 
fore  descended  to  his  infant  grandson. 

This  discovery  was  made  in  March  ]  826,  and  a  petition 
was  presented  to  the  Court  of  Chancery,  praying  that 
the  infant  might  be  directed  to  convey  under  the  statute 
6G.4.;  on  the  2Sd  June  1826,  the  Court  made  the 
usual  reference  to  the  Master,  but  from  difficulties  ex<« 
perienced  in  procuring  certificates  of  registry  of  births, 
&C.  and  other  circumstances,  the  report  was  not  com- 
pleted until  the  26th  May  1827.  The  Defendant  was 
apprized  that  these  proceedings  were  going  on.  In 
September  1826  the  Defendant's  solicitors,  by  letter, 
called  upon  the  vendor's  solicitor  to  complete  the  title 
or  return  the  deposit,  and  they  also  sent  letters  to  the 
same  effect  in  January  1827,  and  two  or  three  times 
afterwards.  The  vendor's  solicitor  in  February  and 
March  wrote  letters  to  the  solicitors  for  the  purchaser, 
reporting  the  progress  of  the  proceedings ;  and  in  May 
1827,  the  vendor's  solicitor  wrote  the  Defendant's  soli- 
citors, that  he  every  day  expected  to  receive  the  Master's 
report,  when  he  would  immediately  proceed  to  complete 
the  title,  that  he  had  experienced  much  difficulty  in 
making  the  same  perfect,  and  that  no  time  had  been 
lost* 

A  few  days  afterwards  the  Defendant  commenced  his 
action  against  the  Plaintiff  Hqggari  for  his  deposiL 

The  Master's  report  was  confirmed  in  June,  and 
thereupon  the  vendor's  solicitor  sent  the  solicitors  for 
the  Defendant  an  abstract  of  the  report,  to  which  they 
sent  no  answer,  but  they  proceeded  with  the  action,  and 
at  the  trial  on  the  14th  July  1827f  the  jury  found  a 
verdict  for  the  Plaintiff. 
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.  There  was  evidence  on  the  part  of  Defendant  of 
dilapidations ;  a  surveyor  deposed  that,  in  January  1S26» 
there  were  general  dilapidations  to  the  extent  of  1552^ 
but  that  the  property  was  then  in  tenantable  repair; 
that  he  again  surveyed  the  property  in  June  1828,  when 
the  premises  had  become  greatly  dilapidated,  and  the 
principal  part  thereof  so  run  to  waste,  as  to  render  it 
impossible  to  repair  the  same*  The  tenants  had,  for  the 
most  part,  quitted  the  houses. 


Mr.  Bickersteth  and  Mr.  Lynch^  for  the  Plaintiffi», 
cited  Hudson  v.  Bartram  (a),  Wyrm  v.  Morgan  (5),  Seton 
y.  Slade  {c\  and  argued  that  the  Defendant  having  con- 
sented to  the  petition  to  the  Court,  and  concurred  in  the 
other  proceedings,  he  had  waived  any  right  he  might 
have  had  to  get  rid  of  the  contracL 

Mr.  Pemberton  and  Mr.  Pkillimore  for  Defendants. 

'  It  now  turns  out  that  the  Plaintifis  were  not  trustees 
for  sale ;  they  had  neither  a  legal  right  nor  a  beneficial 
interest;  they  had  no  authority  for  the  purpose  of 
selling;  they  had  no  right  to  sell;  the  trustees  died, 
and  the  survivor  devised  his  estates  to  the  present 
Plainti£&;  it  turns  out  that  the  trust  estates  did  not 
pass  by  that  deVise.  How  is  it  possible  that  they 
can  enforce  a  sale  ?  they  have  entered  into  a  contract 
which  they  not  only  cannot  perform,  but  which  they 
had  no  right  to  enter  into.  Here,  the  legal  estate 
that  has  been  obtained  is  not  an  addition  to  their  in- 
terest, but  long  after  the  institution  of  this  suit  the 
Plaintiffs  clothe  themselves  with  a  character  which  they 
had  not  at  the  time  of  the  sale ;  there  are  many  cases  on 
the  point.     These  Plaintiffs  not  being  trustees  at  the 


(a)  3  Mad.  440. 


{b)  7  Ve9.  202i 
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time  they  entered  into  the  contract,  have  no  right  to 
bind  the  Defendant.  \ 

The  contract  has  been  rescinded  at  law,  and,  since 
the  purchase,  the  property  has  sustained  considerable 
dilapidations ;  they  cited  Boehm  v.  Wood  (a),  Hudson  v. 
JBartram  (6),  and  Uqyd  v.  CoUett*  (c) 

The  Master  of  the  Rolls. 

The  objections  urged  are :  — 

1st  That  the  vendors  have  no  power  to  sell. 

2d.  That  there  has  been  unreasonable  delay. 

3d.  That  the  premises  are  dilapidated. 

The  testator  devised  to  trustees  with  a  power  of  sale, 
and  the  present  Plaintiff,  Abbot  and  Smithy  are  the  per- 
sonal representatives  of  the  surviving  trustee :  by  a  mis- 
apprehension the  Plaintiffs  thought  themselves  clothed 
with  the  power  of  sale.     An  abstract  was  delivered  in 
pursuance  of  the  contract ;  some  time  afterwards  it  was 
discovered,  not  by  this  Defendant  but  by  the  purchaser 
of  another  lot,  that  the  Plainti£&  had  not  the  power  of 
sale,  and  that  the  legal  estate  had  descended  to  an  infant 
trustee.     The  vendors  presented  a  petition  under  the 
6  Q.  4.,  a  communication  was  made  to  the  purchaser 
that  such  a  petition  was  presented,  he  made  no  objection 
to  that  proceeding,  and  he  therefore  mu$t  be  held  to 
have  acquiesced  in  it,  provided  it  was  prosecuted  with 
reasonable  diligence.     Considerable  time  was  occupied 
in  making  out  the  pedigree,  and  the  Master  made  his 
report  twelve  months  afterwards. 
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(fl)  iJac,^  Walk,A\9. 
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The  Plaintiflb  were  not  mere  strangers^  —  they  have 
assumed  the  execution  of  the  trusts^  but  without  suffi- 
cient legal  authority. 

Those  vendors  having  acquired  the  legal  authority 
before  the  hearing  of  this  suit,  there  is  no  objection  to 
a  decree  for  specific  perfbrmatice^ — the  Defendatit  might 
have  retired  from  the  contract  on  the  dbcovery  of  the 
defect  in  the  vendors'  title;  but  he  did  not  do  so^  he 
acquiesced  in  those  proceedings  which  were  necessary 
to  clothe  the  Plaintiffs  with  the  legal  title,  and  there  is 
no  evidence  that  reasonable  diligence  was  not  used  in 
the  Master's  office. 

I  am  of  opinion,  therefore,  that  on  the  ground  of 
delay  there  is  no  objection. 

With  respect  to  the  dilapidations,  the  Defendant  has 
a  right  to  an  enquiry  what  the  dilapidations  are.  I  am  of 
opinion  that  the  Plaintiffs  are  entitled  to  a  decree  for  a 
specific  performance,  and  that  the  Defendant  is  entitled 
to  an  enquiry  respecting  dilapidations,  reserving  further 
directions  therein. 

The  Defendant  is  entitled  to  the  costs  of  the  suit,  a 
good  title  not  having  been  made  at  the  time  of  the  com- 
mencement of  the  suit. 


Decreed,  that  the  Plaintiff's  are  entitled  to  a  specific 
performance  of  the  agreement.  The  Master  to  enquire 
what  dilapidations  the  premises  have  sustained  since  the 
contract  for  sale.  The  Master  to  tax  the  Defendant's 
costs,  which,  when  taxed,  are  to  be  paid  by  the  Plain- 
tiffs to  the  Defendant. 

Reg.  Lib.  1829.  A.  p.  1541. 
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The  Defendant  waived  all  objections  to  the  title. 
The  Master  estimated  the  dilapidations  at  175/.  I0s» 
His  report  was  confirmed.  This  cause  came  on  for 
further  directions  on  the  3d  December  ISSOf  when  the 
question  of  interest  was  discussed ;  and  his  Honor  held, 
that  the  defect  in  title  could  not  properly  be  called  aa 
unforeseen  occurrence,  and  that  the  Defendant  bad  a 
right  to  assume  that  the  vendors  could  make  a  good 
title,  that  it  was  the  &ult  of  the  vendors  that  the  pre^ 
mises  stood  empty;  and  it  was  decreed  that  the  De* 
fendant  should  pay  unto  the  Plaintiffs  Jbbott  and  Smiih 
interest  on  the  sum  of  1280/.,  the  purchase-money, 
from  the  9th  March  18S0  (the  time  of  the  decree,) 
and  that  the  rents  up  to  the  9th  March  1830  should 
be  paid  to  the  Plaintiffs.  The  Master  to  tax  De- 
fendant's costs  of  enquiry  as  to  dilapidations,  and  his 
subsequent  costs,  and  the  Plaintiffs  to  pay  the  same  to 
the  Defendant. 

Reg.  Lib.  1830.  A.  p.  466. 
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rilHIS  was  a  suit  by  a  person  beneficially  interested  ImoheiU 

-*■    in  a  sum  of  money  secured  by  a  mortgage  against      ^''•*'*«» 

the  person  to  whom,  as  a  trustee,  the  mortgage  was         I 

made^   and  the  heir  at  law  of  the  mortgagor,  for  an  ^®I^ 

assignment  of  the  mortgage  by  the  trustee,  and  for  fore*,  assignee  is 
1  entitM  to  hit 

c^os"^^-  corts  from  the 

mortgagee^  in 
a  suit  for  foreclosure  by  the  mortgagee,  who  will  be  allowed  to  add  them  to  the 
principal  and  interest  due  to  him  on  the  mortgage. 
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The  heir  having  taken  the  benefit  of  the  act  for  the 
relief  of  insolvent  debtors,  a  supplemental  bill  was  filed 
against  the  provisional  assignee. 

An  argument  was  raised,  whether  the  provisional 
assignee  should  be  allowed  his  costs ;  and  the  Master  of 
the  Rolls  said,  it  would  be  very  hard  if  he  were  not 
allowed  them,  he  being  a  public  officer.  His  Honor 
made  the  usual  decree  for  foreclosure,  and  ordered  that 
the  Plaintiff*  should  pay  the  costs  of  the  provisional 
assignee,  and  add  them  to  his  debt. 

Mr.  Pemherton  and  Mr.  Wakefield  for  the  Plaintiff 

Mr.  Hind  for  the  trustee. 

Mr.  Teed  for  the  provisional  assignee. 


1830. 
February  23. 

Partnership, 

The  Plaintiff 
and  Defend- 
ant held  some 
powder-mills 
on  a  lease, 
whioh  would 
expire  in 
1831.    The 
Plaintiff  filed 
his  bill  for  a 
dissolution  of 
the  partner- 


THOMAS  ALCOCK  v.  RICHARD  TAYLOR. 

nr^HE  bill  set  forth  a  lease  from  the  Duke  of 
Northumberland  to  Heneage  Legg  and  the  De- 
fendant of  certain  powder-mills  and  lands  on  Houndow 
Heathj  from  the  29th  of  September  1810,  for  the  term 
of  twenty-one  years,  at  the  yearly  rent  of  450/.  and 
100  weight  of  gunpowder. 

This  lease  was  granted  for  the  benefit  of  the  lessees 
themselves,  and  Mr.  Joseph  Alcock  and  a  Mr.  Crawford; 

^..-r ,  it  was 

objected  by  the  Defendant  that  the  partnership  must  last  during  the  lease,  but  the 
Court  held  the  partnership  dissolvea  from  the  time  stated  in  a  notice  given  by  the 
Plaintiff  to  the  Defendant. 
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each  having  a  certain  number  of  seventy-two  shares,        1830. 
into  which  the  trade  or  business  of  making  and  vending 
gunpowder  carried  on  at  the  mills  had  been  divided. 

In  the  year  1820  Joseph  AlcocJc  became  entitled  to 
thirty-five  sixtieth  parts  of  the  residue  of  the  term,  and 
Defendant  Richard  Taylor  became  entitled  to  the  re- 
maining twenty-five  sixtieth  parts ;  and  they  carried  on 
the  business  up  to  the  time  of  the  death  of  Joseph 
Alcockf  on  the  2d  of  August  I  S2l. 

m 

Joseph  Alcock  by  his  will  gave  all  his  property  to  his 
son  of  the  same  name,  and  he  and  the  Defendant  con- 
tinued to  carry  on  the  business.  On  the  20th  of  De^ 
ceniber  1822  Joseph  Alcock  the  younger  also  died,  having 
by  his  will  given  all  his  property  to  his  brother,  the 
Plaintiff;  and  the  Plaintiff  and  Defendant  continued  to 
carry  on  the  business. 

On  the  ISth  of  July  1827  the  Plaintiff  gave  the  De- 
fendant notice  in  writing  of  his  desire  to  settle  the 
accounts  of  the  partnership,  and  that  the  partnership 
should  be  dissolved. 

The  bill  prayed  that  the  accounts  might  be  taken, 
the  partnership  dissolved,  the  property  sold,  and  the 
receiver  appointed. 

The  Defendant,  by  his  answer,  stated  that  there  was 
an  understanding  betAveen  him  and  the  Plaintiff  that  the 
business  should  be  carried  on  during  the  continuance  of 
the  lease,  unless  an  opportunity  of  selling  advantageously 
to  the  satisfaction  of  both  parties  should  occur;  and  the 
Defendant  insisted  that  that  understanding  was  recog- 
nized in  the  following  letter,  relative  to  a  proposal  made 
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by  the  Plaintiff  to  the  Defendant  to  employ  a  son  of  the 
Defendant  in  the  business :  -^ 

•*  Kingsaoood. 
*^  My  dear  Sir^^I  am  afraid  you  misunderstood  my 
object  in  alluding  to  your  son's  going  to  the  gunpowder 
office ;  for  I  can  most  truly  assure  you  that  I  have  only 
one  end  in  view,  which  was  intended  for  your  benefit 
and  your  son's,  for  if  to-morrow  yon  wrote  me  word 
that  you  wished  to  wind  up  the  concern,  I  should  be 
most  happy,  and  certainly  I  never  yet  have  looked 
forward  to  any  ultimate  advantage  in  the  trade,  but  have 
only  endeavoured  as  much  as  possible  to  make  the  best 
of  a  bad  thing,  since  it  was  impossible  to  get  rid  of  it 
I  therefore  looked  forward  to  1831  to  wind  up;  although 
at  the  same  time  one  cannot  tell  for  certain  that  one 
may  remain  of  the  same  opinion.     I  am,  &c. 

*<  Thomas  Alcock. 
"  jB.  rflyfor,E8q.,  HounslowHeatk.*' 

And  the  Defendant  insisted  that  the  business  should 
be  carried  on  during  the  continuance  of  the  lease. 

Mr.  Bickersteth  and  Mr.  M^ Arthur  for  the  Plaintiff. 
Lord  EldorCs  judgment  in  Crawshay  v.  Meade  {a}  applies 
to  this  case :  that  learned  Judge  said  that  **  where  no 
term  is  expressly  limited  for  the  duration  of  a  partner- 
ship,  and  there  is  nothing  in  the  contract  to  fix  it,  the 
partnership  may  be  terminated  at  a  moment's  notice  by 
either  party." 


Mr.  Tinney  and  Mr.  Barber^  for  the  Defendant,  con- 
tended that  there  was  evidence  in  the  case  that  the 
partnership  should  continue  until  1831. 


(a)  iSwansLSOB. 
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The  Master  of  the  Rolls  did  not  consider  there 
was  any  such  agreement,  and  declared  the  partnership 
dissolved  from  the  time  stated  in  the  notice. 

Accounts  to  be  taken. 

Further  directions  and  costs  reserved 
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Rolls. 
Mardi  50. 
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HIS  was  a  suit  by  a  purchaser  against  a  vendor  for  Vendor  and 

specific  performance  of  a  contract  for  the  sale  of         

an  inn,  and  for  compensation.   The  contract  was  entered  The  Defend- 

into  on  the  SOth  o(  March  1827,  for  the  sale  of  the  inn,  to  sell  an  inn 

and  the  other  hereditaments  held  by  Matthew  Watson^  tothePlaintiflS 

'*  .        and  in  the 

for  ISOO/.;    and   it  was  thereby  agreed  that  the  title  treaty  repre- 

should  be  made  good  by  the  vendor,  and  the  expense  Ju"[^  ^^  ^^^ 

of  the  conveyance  borne  by  the  purchaser,  and  that  the  ment  under 

sale  should  be  completed  at  Michaelmas  then  next  tenant  in  pot- 

session  held  it 

was  a  void 

There  was  no  other  stipulation  in  the  agreement.     In  agreement 

the  previous  treaty,  the  Defendant  represented  to  the  a"<*tj>athe 

/  1  wouldgivethe 

Plaintiii  that  the  agreement  under  which  Watson  held  Plaintiff  po». 

the  inn  was  a  void  agreement,  and  good  for  nothing ;  ^^J^"  ^^^^^ 

that  he  had  served  Watsoti  with  a  notice  to   quit  at  lowing.    He 

Michaelmas  following,  and  that  he  would  give  the  Plain-  myen'the^ 

tiff  possession  at  that  time.  tenant  notice 

to  quit  at  that 
tinre;  the  tenant  did  not  quit.  These  representations  were  proved  by  witnesses: 
Held,  that  the  Plaintiff*  was  entitled  to  be  released  from  the  f^eement,  or  that  he 
mv^\\t  at  his  election  perform  it  and  have  compensation.  He  elected  to  have  per^ 
forinance,  and  it  was  decreed  to  him,  with  compensation  and  costs. 

Ll 


jrto 


jikSANt 


Wation  died  before  the  tlinie  aH-ived,  and  hb  widow, 
who  was  his  personal  re^^^entative,  refased  to  ^uit, 
insisting  upon  the  talidity  of  the  agreement 

The  agreement  was  for  a  teii  j^ts*  term.  The  De- 
fendant had,  in  fact,  given  Watson  the  notice  to  quit; 
and  several  witnesses  proved  admissions  by  the  Defend- 
ant that  he  had  made  the  representation  stated. 

Mr.  Pemberton  and  Mr.  Bichards  for  the  Plaintiff. 

The  Defendant  represented  to  the  Plaintiff  that  he 
could  give  him  possession  in  September ;  and  upon  the 
faith  of  then  having  possession,  which  was  his  great 
object,  the  Plaintiff  entered  into  the  contract.      The 
case  of  Dabell  v.  Stevens  {a)  is  in  point ;  that  was  an 
action  by  the  purchaser  of  a  public-house  against  the 
vendor,  who  had  made  deceitful  representations  respect- 
ing the  amount  of  business  done  in  the  public-house, 
and  the  rent  received  for  the  tap :  it  was  held,  that  the 
purchaser  might  maintain  an  action  on  the  case  for  the 
deceitful  representations,  although  they  were  not  noticed 
in  the  contract  or  in  the  conveyance.     Several  of  the 
witnesses  examined  on  the  part  of  the  Plaintiff  have 
sworn  to  the  representations  made  to  him  by  the  De- 
fendant, and  the  mere  fact  of  the  Defendant  having 
given  his  tenant  notice  to  quit,  shews   plainly  that  he 
was  to  put  the  Plaintiff  in  possession  in  Septeinber.    It 
must  be  intended  from  this  fact,   that   the  Defendant 
contracted  to  give  the  Plaintiff  possession. 

Mr.  BicJcersteth  and  Mr.  Girdlestone^  jun.,  for  the 
Defendant,  argued  that,  as  the  tenancy  of  Watson 
appeared  upon  the  contract,  it  was  the  Plaintiff's  own 


(a)  5B.4rC.  623,     S  DowL  ^  Byl.  490. 


BEFORE  THE  MASTER  OF  THE  ROLLS. 

fault  if  be  did  not  enquire  into  the  effect  of  the  agree- 
ment with  him;  and  contended  that  the  delivery  of 
possession  was  not  an  essential  part  of  the  contract. 

The  Master  of  the  Rolls.     On  the  SOth  March 
1827»  the  Plaintiff  enters  into  an  agreement  with  the 
Defendant  for  the  purchase  of  the  Bull  Inn^  then  in 
the  possession  of  Matthew  Watson ;  but  the  Plaintiff's 
case  is,  that  he  entered  into  the  agreement  with  the 
representation  tliat  a  prior  agreement  entered  into  with 
Watson  was  a  void  agreement.     I  cannot  conceive  evi- 
dence more  clear  to  prove  the  fact  of  that  represent** 
ation ;  and  the  concurring  testimony  of  all  the  witnesses 
makes  it  evident  that   the   Defendant   had   made  an 
admission  of  his  having  made  it.     The  Defendant  does 
not  deny  the  representation,  —  that  he  did  represent  that 
it  was  a  void  agreement.     The  Defendant  adds  in  his 
answer,  that  he  said  to*  the  Plaintiff,  **  You  had  better 
consult  your  own  solicitor;"  but  there  is  nothing  in 
the  shape  of  evidence  to  prove  this  allegation  in  the 
answer.     The  efiect  of  the    representation  is  decided 
by  the  case  of  DobeU  v.  Stevens,  which  has  been  cited. 
I  am  of  opinion  that  the  Plaintiff  ought  not   to   be 
bound  by  the  agreement,    purchasing,  as   he  did,  on 
the  faith  of  that  representation.     He  is  entitled  to  be 
released    from  the   agreement  altogether;     or,    if  he 
chooses,  he  may  perform  it,  and  have  compensation. 
The  Plaintiff  has  his  election. 

Mr.  Pemberton  elected  to  take  performance  with  com- 
pensation. 

The  Master  of  the  Rolls.    I  think  you  are  entitled 
to  take  which  you  please. 
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RiCHAEDi. 
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BfiSANT 
9. 

Richards. 


Decreed,  that  the  PlaintifT  was  entitled  to  compensa- 
tion, and  that  the  contract  be  carried  into  effect,  and 
that  the  Master  ascertain  what  compensation  the  Plain- 
tiff is  entitled  to  in  respect  of  the  agreement  between 
Defendant  and  Watson  from  the  29th  of  September  1827 
to  the  expiration  of  the  term  of  ten  years,  thereby  agreed 
to  be  granted,  and  the  amount,  when  ascertained,  with 
the  Plaintiff's  costs,  to  be  deducted  from  the  purchase- 
money. 

Reg.  Lib.  1829.  A.  p.  942. 


WYNNIAT  V.  UNDO. 

r|iHIS  was  a  bill  for  specific  performance  by  a  vendor 
against  the  Defendant,  who,  in  treating  for  the 
purchase,  disclosed  to  the  vendor  that  he  made  the 
purchase  for  another  person,  who  was  a  trustee  in  the 
marriage  settlement  of  the  Defendant,  and  who  had 
money  vested  in  him  for  the  purchase  of  land  for  the 
purposes  of  the  trusts  of  that  settlement. 

Mr.  Preston  and  Mr,  Barber  for  the  Plaintiffs. 

The  Master  of  the  Rolls. 

This  bill  is  filed  against  the  Defendant  personally, 
to  compel  him  to  complete  his  contract  after  the  dis- 
closure he  made  that  he  was  merely  treating  on  the 
part  of  his  trustee.  I  am  of  opinion  it  is  unreasonable: 
that  it  is  not  consistent  with  the  practice  of  the  Court, 
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and  that  there  is  no  precedent  for  it     This  cause  must        16 SO. 

stand  over  to  make  Mr.  Lucas,  the  trustee,  a  party.  ^„   -    - ' 

'^     "^  Wynniat 

V. 
LiNDO. 


BULL  t,.  JOHNS.  "^"^r™ 

Jtme  25, 

Tt/i'ISS  POLL  Y  BULL  of  CheUenJiam,  made  her  will  wm. 

bearing  date  the  29th  day  oi  December  1823,  and  BequwTof 
by  a  codicil  bequeathed  half  her  furniture,  glass,  china,  residue  to 
&c.  to  her  niece  Mary  M^Cormick  Johns,  and  also  all  trust  for 
her  clothes  and  her  musical  clock.     And  after  giving  testatriii's 
some  pecuniary  legacies,  the  codicil  thus  proceeded :  —  children  and 
"  And   all  the  rest  of  my  goods,  money,  and  effects  f^'^^^^?^* 
wheresoever  and  whatsoever  (excepting  1000/.  to  Hen-  divided  be- 
rietta  Bull,  daughter  of  my  brother  James,)  I  give  and  JhedivWends 

bequeath  to  William  Lake  Esq.,  John  Came  sen.,  and  ^  be  laid  out 

bv  the  trustees 

William  Came,  in  trust  for  my  eldest  brother,  John  BulFs  aJ  should  be 

children,  and  Mary  M^Cormick  John^  children,  to  be  ™^*'  advan- 

,  tageous  for 

equally  divided  between  them  for  their  separate  use;  them;  but  no 

the  dividends  to  be  laid  yut  by  the  said  trustees  as  shall  Sf^j^^i^l, 

be  most  advantageous  for  them,  not  one  farthing  of  go  for  their 

which  is  to  go  for  their  board  or  education,  but  to  accu-  catJon°bia  "' 

mulate  for  them  until  they  come  to  the  age  of  twenty-  the  same  to 
„  accumulate 

one  years.  fop  them  until 

they  come  to 

Mary  M^Cormick  was  a  daughter  of  John  Bull  by  a  J|j^c^f^„g 

former  wife,  and  she  became  of  age  on  the  15th  of  April  years. 

1825.     At  the  death  of  the  testatrix  she  had  two  chil-  herself'one  of 

dren,   and  she  had  two  others  after  the  death  of  the  the  children 

of  the  testa- 
testatrix,  trix's  brother: 

Held,  that 
the  children  bom  at  the  death  of  the  testatrix  took  vested  interests; 
Held,  that  the  testatrix  did  not  mean  to  include  M,  as  one  of  the  children  of  his 
brother. 
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18S0.  At  the  death  of  the  testatrix  John  Bull  had  three 

children  besides  Maty  M^Cormick  JohnSf  and  he  had 
another  after  the  death  of  the  testatrix* 


Bull 

«. 
Johns. 


Mr.  Bickersteth  for  the  Plainti£^  tlie  administrator. 

Mr.  Tinney  for  Mrs.  M^Cormick  Johns.  She  is  her- 
self entitled  to  a  share  as  one  of  the  children  of  John 
Bull.  This  is  a  gift  immediately  upon  the  testator's 
death,  and  there  is  nothing  in  the  will  to  prevent  the 
vesting.  Scott  v.  Harwood  {a)j  Davidson  v.  Dallas.  (£} 
The  children  who  were  bom  at  the  testatrix's  death  are 
those  who  take.  I  believe  it  is  admitted  on  all  sides 
that  after  one  child  has  attained  twenty-one,  no  child 
bom  afterwards  can  take.  Now  Mrs.  M^Cormick  Johns 
attained  twenty-one  in  the  lifeUme  of  the  testatrix* 

Mr.  Wright  appeared  for  the  other  children  of  John 
Bullj  who  were  bom  at  the  death  of  the  testatrix. 

Mr.  Tennant  for  the  two  children  of  Mrs.  M^Cormick 
Johns  who  were  born  at  the  death  of  the  testatrix. 

Mr.  Garrett  and  Mr.  Thompson  for  the  children  bom 
after  the  death  of  the  testatrix. 

Mrs.  M^CotTnick  Johns  herself  takes  nothing.  The 
testatrix  plainly  intended  a  provision  for  those  under 
twenty-one  or  unmarried,  whilst  Mrs.  M^Cormick  Johns 
was  a  married  woman  at  the  lime  of  the  testatrix's  death, 
and  required  neither  board  nor  education.  Then  it  is 
plain  that  this  is  not  to  be  divided  until  the  children 
attain  twenty-one ;  and  when  there  is  that  suspense,  the 


(a)  5  Mmid  333,  (6)  14  Fet.  576* 


(a)  3  Brown,  C.  C.416.  (b)  2  Met.  389. 

(c)  1 1  Vci.  858.  (<0  6  Mad.  14. 
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Court  takes  advantage  of  it  for  the  benefit  of  children  1880. 
bom  after  the  death  of  the  testatrix*  Pulsford  v. 
Hunter  (a\  Leake  v.  Robinson  (i),  Gilbert  v.  Boor" 
man  (c),  and  Curtis  v.  Curtis,  (d)  Mrs.  M^Cormick  Johns 
bas  a  legacy,  which  is  a  circumstance  indicating  that 
she  was  to  be  excluded  from  the  residuary  bequest. 

The  Master  of  the  Rolls.  It  is  quite  plain  that  the 
testatrix  did  not  mean  to  include  Mrs.  M^Cormick  Johns^ 
—  she  spoke  of  children  who  required  board  and  educa- 
tion. The  children  bom  at  the  death  of  the  testatrix 
take  vested  interests.  There  is  no  expression  in  the  will 
that  can  satisfy  a  Court  that  the  period  of  division  was  to 
be  postponed  until  the  children  attained  twenty-one ;  but 
the  testatrix  meant  that  the  fortune  should  accumulate. 
I  am  of  opinion  that  the  children  of  John  BuU^  born  at 
the  death  of  the  testatrix,  except  Mrs.  M^Cormick  JohnSf 
take  vested  interests.  The  children  of  Mrs.  M^Cormick 
JohnSf  born  at  the  death,  also  take;  and  they  take 
vested  interests.     Costs  to  all  parties  out  of  the  fund. 

Reg.Lib.  1829.  A.  1897. 
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A. 


ACCOUNTS. 

1.  The  Defendant  engaged  the 
Plaintiff  as  second  mate  of  a  vessel 
in  the  South  Sea  Whale  Fishery, 
and  the  Plaintiff  was  to  have  a 
fortjNfifth  share  of  the  net  pro- 
duce. On  the  return  of  the  ship 
the  Defendant  settled  with  the 
Plaintiff  on  the  ground  that  he 
was  entitled  to  a  forty-fifth  share : 
Held,  that  that  was  conclusive  as  to 
the  share  the  Plaintiff  was  enti- 
tled to.  No  account  having  been 
produced,  and  the  Plantiff  having 
afterwards  discovered  that  several 
deductions  had  been  made  that 
were  not  authorized  by  the  custom 
of  the  trade,  the  Court  directed 
enquiries  whether  the  deductions 
made  were  authorized  by  the  cus- 
tom of  the  trade.    Spittal  v.  Smith. 

Page  45 

2.  The  roaster  of  a  vessel  in  the 
South  Sea  Whale  Fishery,  on  be- 
half of  his  owners,  agrees  with  the 
officers  and  crew,  that  each  shall 
have  a  specified  part  of  the  net 
produce  of  the  voyage.  Shortly 
before  the  return  of  the  vessel,  the 
owners,  who  were  entitled  to  a 
part  of  the  net  produce^,  sell  a 
quarter  of  the  cargo  at  82L  per 
tun  on  their  own  account.    The 


practice  of  the  trade  is,  on  the  ar« 
rival  of  a  vessel,  to  have  the  cargo 
estimated  by  a  ship's  cooper,  and 
the  price  fixed  at  that  given  in  the 
market  on  the  arrival  of  the  c^go. 
That  mode  was  adopted  in  this 
case,  and  the  Plaintiff  being  ap- 
prised of  it,  settled  accordingly : 
Held,  that  the  owners  had  no  right 
to  sell  a  part  of  the  cargo  on  their 
own  account,  they  being  only 
entitled  to  a  share  of  the  pro- 
duce ;  but  the  Plaintiff,  having 
settled,  was  too  late  for  relief  in 
equity:  Held  also,  that  having 
settled  upon  the  estimated  quan- 
tity, although  the  cargo  ultimately 
proved  to  amount  to  six  additional 
tuns,  yet,  the  Plaintiff  having  acted 
upon  the  estimate,  he  was  not  en- 
titled to  relief  in  equity.  Cockle 
v.  Whiting,  Poge  55 

3.  By  the  act  59  G.3.  c.  111.  navy 
agents  are  entitled  to  make  the 
usual  charge  for  passing  accounts 
respecting  transactions  before  that 
act,  and  are  also  entitled  to  charge 
commission  on  the  full  amount  of 
pay,  without  being  limited  by  the 
money  actually  passing  through- 
their  hands.   Drury  v.  Atkins,  75 

4*  Defendants  having  received  4501* 
as  2^  per  cent^  returned  premium 
on  18*000^.  in  1814,  without  bridg- 
ing it  to  account  fot  many  yearg^ 
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alleging  that  it  awaited  the  final 
adjustment  of  average ;  the  Court 
referred  it  to  the  Master  to  en- 
quire whether  thev  were  entitled 
to  retain  it  according  to  the  usage 
and  custom  of  merchants.  Drury 
¥•  Atkins.  Page  75 

See  Confirmation. 

copyhioht. 

Equitable  Relief,  4. 

Practice^  1.  13, 14,  15. 

ACCUMULATIONS. 
1.  Testator  having  declared  that  the 
dividends  should  accumulate  du- 
ring the  life  of  his  daughters,  and 
until  their  children  respectively 
•idiould  attain  tw«nty-(ive,  when 
tii#  (principal  should  be  transferred 
to  the  children,  the  Court  direct- 
ed the  dividends  to  accumulate 
for  twenty-one  years,  if  the  chil- 
dfea  should  so  lon^  live ;  but  the 
Courl  wQuld  not  decide  on  the 

Suettipn  of  remoteness,  as,  if  the 
aqgbters  left  no  issue,  the  ques- 
tion would  not  arise,  aod  the 
Court  will  not  decide  an  hypothe- 
tical case«  Banks  v.  Sladen.  407 
%  A  testator  had  directed  an  ac- 
ciwulation  for  a  period  which 
might  extend  beyond  the  time 
limited  by  the  Thelluson  act,  and 
it  was  held  to  be  good  j)ro  tantoj 
and  that  during  the  period  of 
twenty-one  years  the  rents  and 
profits  were  well  directed  to  ac- 
cumulate* 413  n. 

ACQUIESCENCE. 
&ee  Confirmation. 

ACTS  OF  PARLIAMENT. 
See  Practice,  460. 

ADEMPTION. 
Devise  of  land  upon  trust  to  sell 
the  same,  and  out  of  the  produce 
to  pay  SOOO^.  to  A.  The  testator 
S0I4  the  estate  in  his  lifetime: 
JUtl^f     Ibat    tb^     legacy    was 


adeemed.    Netobold  v.  Roadnighi, 

Page  492 

ADMITTANCE. 
See  Customary  Estates. 

AGREEMENT. 
Where  there  is  only  a  proposal 
mad(^,  it  is  necessary  that  there 
should  be  an  acceptance,  but 
where  there  is  a  positive  engage- 
ment no  acceptance  is  necessary. 
Unless  refused,  such  engagement 
constitutes  by  itself  an  agreement 
which  the  Court  will  enforce. 
Palmer  v.  Scott.  491 

See  Costs. 
Counsel. 

Family  Arrangements. 
Will,  8. 

ANNUITY. 

1.  A  testator  directed  that  an  an- 
nuity of  250^.  should  be  purchased 
for  his  wife,  within  three  months 
afler  his  decease.  She  survived 
him  seven  months,  but  the  an- 
nuity had  not  been  purchased  at 
the  time  of  her  death.  Her  per- 
sonal representatives  filed  their 
bill  for  payment  of  the  value  of 
the  annuity  at  the  time  at  which 
the  testator  had  directed  it  to  be 
purchased,  and  the  Court  decreed 
accordingly.    Dawson  v.  Hearn. 

465 

2.  But  if  an  annuitant  has  for  some 
time  received  the  annual  sum,  the 
Court  will  direct  an  enquiry  whe- 
ther the  annuitant  elected  to  take 
the  annuity  from  the  person  who 
was  directed  to  purchase  it,  instead 
of  the  principal  sum.  Brawn  v. 
Ross.  469 

3.  It  makes  no  difference  whether  a 
certain  sum  be  given  to  purchase 
an  annuity,  or  a  certain  annuity  is 
directed  to  be  purchased;  the 
Court  considers  the  annuity  a 
legacy  to  the  amount  of  its  value. 

469 


INDEX  TO  THE  PRINCI  PAL  MATTERS. 


519 


4.  But  the  annuitant  may  waive  it, 
and  receive  the  annual  sum  from 
the  executors.  Poge  469 

5*  The  annuitant  does  not  waive 
his  right  to  have  the  annuity  pur- 
chased, by  consenting  to  receive 
the  annuity  until  the  purchase 
should  be  made.  469 

See  Usuav. 

ANSWER. 
See  Bankrupt. 

ANTICIPATION  OF  RENTS. 
See  Insolvent  Debtors,  3. 

APPOINTMENT. 
See  Power. 

ARRANGEMENT. 
See  Will. 

ASSETS. 

1.  It  is  a  general  rule  that  personal 
estate  is  ftrst  liable  to  the  pay- 
ment of  mortgages  in  exoneration 
of  the  real  estate  mortgaged. 

136.  142  n. 

2.  And  next,  the  real  estate  de- 
scended is  liable,  unless  the  debts 
be  directed  to  be  paid  out  of  the 
land  devised,  and  unless  there  be 
also  a  clear  intention  that  the  de- 
scended estates  should  not  be  sub- 
ject to  the  payment  of  the  debts. 

142  n. 
8.  If  there  be  a  declaration,  express 
words,  or  clear  manifestation  or 
indication  upon  the  face  of  the 
will,  that  the  personal  estate  is  to 
be  discharged  from  the  payment 
of  debts,  the  Court  will  not  disap- 
point the  intention.  Ibid, 

4.  The  personal  estate  of  a  son  on 
whom  lands  in  mortgage  descend- 
ed, is  not  liable  to  the  payment  of 
mortgage  money.  Ibid, 

5.  And  the  personal  estate  of  a  de- 
visee of  lands  mortgaged  by  the 
devisor  mt  bit  anceatorfi  is  not 


liable  to  the  payment  of  the  mort- 
gage money.  P^^S^  ^^^  ^' 

6.  The  personal  estate  or  the  pur- 
chaser of  an  equity  of  redemption 
has  been  held  to  be  not  liable  to 
the  mortgages.  Ibid. 

7.  Unless  the  intention  of  the  pur- 
chaser  appears  to  be  to  make  the 
debt  his  own.  Ibid. 

8.  The  distinction  appears  to  de- 
pend upon  communication  with 
the  mortgagee,  or  some  other  act 
done  by  the  party,  to  make  the 
debt  his  own.  Ibid. 

9.  A  mortgage  upon  a  man's  estate^ 
not  of  his  contracting,  is  not  con- 
sidered his  debt  paywle  primarily 
out  of  his  personal  estate.    148  n. 

10.  On  the  other  hand,  a  man  nay 
make  a  mortgage  debt  of  his  own 
contracting  to  be  considered  pay- 
able primarily  out  of  his  real 
estate ;  as  a  devise  to  trustees  to 
sell  and  pay  a  mortgage  thereon; 
but  it  seems  that  a  conveyance 
upon  trust  to  sell  and  pay  debts 
generally  does  not  exempt  the 
personal  estate.  14S  n. 

11.  With  respect  to  a  devise  upon 
trust  for  sale  to  pav  debts  gene- 
rally, there  is  a  distinction  on  this 
point  as  against  diierent  charac- 
ters, legatee  of  personal  estate, 
and  next  of  kin,  it  having  been  held» 
that  the  personal  estate,  where  spe* 
cificallv  bequeathed,  is  exempted 
from  the  pavment  of  a  mortgage 
debt ;  but  that  the  personal  estate 
is  subject  to  mortgages  where  it 
goes  to  the  executor  without  any 
particular  powers  or  appropria* 
tions.  tbUk 

12.  In  order  to  exempt  the  personal 
estate,  the  Judge  must  be  satisfied, 
on  looking  at  the  whole  will,  that 
it  was  the  testator's  intentioo  to 
exempt  the  personal  estate,  and, 
circumstances,  dehors  the  will, 
ought  not  to  be  called  in  to  asnst 
Hie  explanation;  the  Judge  will 
not  look  out  of  tlM  will  as  to 


590 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


the  state  of  the  testator's  affairs. 

Page  143  n. 
See  Lis  Pendbns. 

ATTORNEY  AND  CLIENT. 

1,  A*  having  purchased  land,  lefl  the 
investigation  of  the  title  to  C.  and 
D;  sohcitors  in  partnership.  They 
advised  that  a  good  title  could  be 
made,  and  the  purchase  was  there- 
upon completed.  D.,  the  solicitor, 
was  a  trustee  in  the  conveyance 
to  bar  dower.  A.  dies,  and  his 
devisee  sells  the  property  to  D., 
one  of  the  solicitors.  D*  did  not 
object  to  the  title  until  eight 
months  afterwards.  In  his  an- 
swer he  said  he  had  no  recollec- 
tion of  the  title.  Held,  that  a 
solicitor  who  has  been  employed 

.  to  advise  on  a  title  to  property 
could  not,  on  purchasing  it  himself 
from  his  client,  set  up  an  objec- 
tion to  the  title  which  he  did  not 
think  of  any  importance  when  ad- 
vising his  principal.  Decree  for 
specific  performance.  Beevor  v. 
Simpson*  69 

2.  An  attorney  having  been  employ- 
ed to  purchase  an  estate  for  his 
client,  entered  into  a  contract  in 
his  own  name,  the  fee  was  con- 
veyed to  him,  and  he  insisted  up- 
on holding  it  in  his  own  right. 
Held,  that  the  attorney  was  a 
trustee  for  the  client;  and  de- 
creed, that  the  attorney  convey 
to  his  client,  the  PlaintifF,  upon 
payment  of  the  purchase-money. 
Lees  V.  NuttaU.  282 

8.  A  solicitor  having  purchased  a 
property  of  his  client  at  an  under 
value,  the  client  eighteen  years 
afterwards  brought  his  bill  to  set 
aside  the  sale.  The  Court  was  of 
opinion  that  a  solicitor  dealing 
with  his  client  was  bound  to  show 
that  he  had  given  his  client  the 
price  which  he  would  have  ad- 
vised him  to  accept  from  another 

..person;  but  the  Plfuntiff*  having 


failed  to  show  that  he  was  not  in  a 
situation  during  the  time  which 
had  elapsed  to  seek  relief,  the 
Court  dismissed  the  bill,  but  with- 
out costs.  Mere  evidence  of  em- 
barrassment is  not  sufficient. 

Semble,  Had  the  Plaintiff^  ap- 
plied to  the  Court  in  a  reasonable 
time,  or  had  the  Court  been  satis- 
fied by  evidence  of  his  total  ina- 
bility to  take  proceedings  in  this 
Court  before,  he  would  have  had  re- 
lief. Champion  v,Rigby.  Page  4:21 
See  Mortgage,  7. 


B. 


BANK  ANNUITIES. 
A  testator  having  given  four  per  cent, 
stock,  and  he  not  having  as  much 
at  the  time  of  his  death,  by  reason 
of  the  reduction  of  interest  in  one 
of  the  four  per  c^^  stocks  to  three 
and  a  half  per  cent,  by  act  of  par- 
liament. Held,  that  the  legatee 
was  entitled  to  his  legacy  in  the 
existing  four  per  cents.  Banks  v. 
Sladen.  407 

BANKRUPT. 

1.  A  bankrupt  had  been  made  a 
party  defendant  in  a  suit  after  his 
bankruptcy.  He  set  up  a  claim 
on  his  answer  to  a  life  interest 
under  the  settlement  on  his  mar- 
riage ;  yet  it  being  manifest  that 
he  had  no  interest,  all  his  estate 
having  passed  to  his  assignee,  who 
was  before  the  Court,  the  Court 
dismissed  the  bill  as  against  the 
bankrupt,  with  costs.  Bennett  v. 
Lovo.  238 

2.  A  commission  was  issued  against 
two  partners;  subsequently  a  com- 
mission was  issued  against  one  of 
them,  and  three  other  persons. 
This  latter  commission  was  then 
superseded  as  to  the  partner  who 
was  included  in  the  first  comniis* 
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sion,  without  prejudice  as  to  the 
other  three  bankrupts.  The  as- 
signees under  the  second  commis- 
sion sold  an  estate  belonging  to 
one  of  the  three  partners:  the 
pU)rchaser  objected  that  the  second 
commission  was  altogether  void; 
but  the  Court  held,  that  it  was  a 
good  commission,  not  only  in 
equity  but  at  law,  and  made  a 
decree  for  speci6c  performance. 
Burlton  v.  Wall.  Page  113 

S.  The  16th  section  of  the  bankrupt 
act  was  made  for  the  purpose  of 
giving  validity  to  a  commission  of 
bankrupt,  which  in  its  origin  was 
not  valid.  118 

4.  The  Master  of  the  Rolls  has  no 
authority  to  reverse  the  Vice 
Chancellor's  order  to  supersede  a 
commission  of  bankrupt,  or  to  re- 
hear the  order.     Burlton  v.  Wall. 

Ibid. 

See  Fines  for  Renewal. 
Husband  and  Wife. 
Insolvent  Debtors. 
Mortgage,  3. 5. 

BEQUESTS. 
See  Assets. 
Will. 

BONDED  WAREHOUSES. 
See  Interpleader. 

BOUNDARIES. 

1.  Where  a  Plaintift*  shows  a  title  to 
some  land,  and  a  confusion  of 
boundaries,  he  is  entitled  to  a 
commission  or  an  issue ;  the  Court 
may  direct  either.  In  this  case  a 
commission  was  directed.     God- 

freyv.LitteU.  221 

2.  Freehold  and  copyhold  being  in- 
termixed, the  Court  directed  a 
commission.     Norris  v.  Le  Neve. 

234 

3.  A  commission  ordered  to  dis- 
tinguish freehold  from  allotments 
under  an  inclosure.  Millard  v. 
Panconst.  235 

4.  And  to  distinguish  freehold  from 


customary.  Robinson  ▼.  Hodgson. 

Page  235 

5.  To    distinguish    freehold    landf. 
Attorney  General  v.  Bowyer.  286 

6.  To  distinguish  manors.     Clifton 
v.  Gvoynne*  ibidm 


C. 

CESTUI  QUE  TRUST. 
See  Fines  for  Rbnewal. 
Mortgage,  3. 

CHARITIES. 

1.  i4.  by  her  will  gave  7000/.  to  the  go- 
vernors of  Christ* s  Hospital^  upon 
trust  for  certain  specific  charities, 
and  to  pay  certain  annuities,  and 
to  apply  40/.  ]fer  annum  to  the 
scholars  of  Chrut's  Hospital.  I9 
case  the  governors  refused  to  ac- 
cept the  trust,  then  the  7000/.  was 
given  to  the  trustees  of  the  Rev. 
William  Hetherington^schantyf  for 
the  like  trusts,  except  as  to.  the 
40/.  per  annum,  which  was  to  be 
applied  to  the  purposes  of  the 
latter  charity.  The  testatrix  also 
gave  2000/.  to  the  University  of 
Oxford.  The  governors  and  trus- 
tees refused  to  accept  thess  trusts, 
and  the  legacy  of  4i)l.  per  annum. 
The  University  also  retused  to  ac- 
cept the  legacy  of  2000/. :  Held, 
that  whenever  a  charitable  legacy, 
from  whatever  cause,  fails,  the 
Crown  has  a  right  to  interfere, 
and  that  the  legacies  of  2000/.  and 
40/.  per  annum  must  be  applied  to 
such  charitable  purposes  as  the 
Crown  shall  direct :  Held,  that  as 
to  the  7000/.,  a  reference  be^ade 
to  the  Master  to  appoint  new 
trustees.  The  bill  dismissed  as 
against  the  governors,  trustees, 
and  University.    Denyerv.Druce. 

32 

2.  Legacies  were  given  to  the 
*,'  Guernsey  Hospital ; "  there  was 
not  in  fact  any  hospital  of  that 
name,  and  the  Court  refused  toap- 
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ply  the  iiiDdt.     Simon  v.  Barber. 

Page  14 

9*  Where  a  oharitd>le  obiect  fails, 
from  whftiever  caosei  toe  Crown 
liae  a  right  to  interfere.         Ibid, 

4»  The  Crown  must  signify  the 
charitable  pmpose  to  which  the 
fUnd  shall  be  applied.  Ibid. 

5.  The  Court  orders  a  legacy  to  a 
foreign  charity  to  be  paid  over, 
at  it  will  not  administer  the  funds 
of  a  foTM^  charity.  Legacies  to 
chartUes  m  Ireland  are  adminis- 
tered by  commissioners  there,  un- 
der an  act  of  the  Irish  parliament. 
Colfyer  ▼.  Burnett.  79 

6«  The  statute  of  mortmain  does  not 
extend  to  money  given  to  Scotch 
charitieB  to  be  invested  in  land  in 
Seatkmd.  80  it. 

7*  The  mayor,  bailifls,  and  burgesses 
of  Bermick'ypon-Tweedf  in  con- 
•ideratioQ  of  M.  left  by  will,  for 
oreeting  and  maintaining  a  house 
of  correction  there,  by  feoffment 
dated  ^th  May,  165S»  conveyed 
the  moiety  of  a  property  there  to 
the  charohwardens  and  overseers, 
lor  tke  erecting  and  maintaining 
a  bouse  of  correction  within  the 
borough,  and  for  maintaining  and 
ordering  the  poor  therein  for  ever, 
and  all  other  sturdy  and  idle  per- 
sons coming  and  being  therein; 
and  for  the  getting  them  and 
every  of  them  to  work.  By  an- 
other feoffment  of  the  same  date, 
in  conisderation  of  350/.  owing  by 
them  to  the  poor,  the  mayor,  &c. 
conveyed  the  other  moiety  and 
some  other  lands  for  the  like  pur- 

Soses.  Held,  that  this  town  never 
aving  at  this  time  raised  poor 
rates  under  the  statute  of  Eliza- 
beth y  these  were  gifts  in  aid  of  the 
poor  rates. 

As  to  part  of  the  lands,  the 
rents  of  which  had  been  duly  ap- 
plied down  to  the  eighteenth  cen- 
tury, when  their  application  ceased 
lor  the  use  of  the  poor,  and  was 


wholly  carried  to  the  corporate 
chest ;  the  Court  being  satisfied 
upon  the  evidence  that  it  was  in- 
tended to  be  comprised  in  the 
seckmd  feoffment,  declared  it  to 
be  a  part  of  the  charity,  and  that 
the  rents  should  be  accounted  for 
from  1823,  when  the  same  were 
claimed  for  the  use  of  the  poor; 
and  the  rents  thereof  were  also 
declared  to  be  applicable  in  aid  of 
the  poor  rates. 

The  costs  of  the  relators  to  be 
taxed  as  between  party  and  party, 
and  paid  by  the  mayor,  bailiro, 
and  burgesses.  The  extra  cosu 
of  the  relators  to  come  out  of  the 
fund.  Attorney  General  v.  Cor* 
poration  of  Berwick'Upon'Ttoeed. 

Pagers 

8.  A  legal  fee  cannot  be  created  in 
individuals  without  the  use  of  the 
word  *'  heirs,'*  or  some  equivalent 
expression;  but  with  respect  to 
charitable  trusts,  the  Court  does 
not  adhere  to  form«  246 

9.  Gifts  in  aid  of  the  poor  are  not 
generally  giflts  in  aid  of  the  poor 
rates.  Ibid. 

10.  Testator  directed  the  produce  of 
his  real  and  personal  estate  to  be 
invested.  Part  of  the  personalty 
consisted  of  mortgages  and  secu- 
rities on  real  and  leasehold  estates; 
part  consisted  of  a  sum  of  money 
due  on  a  covenant  to  sell  a  free- 
hold house.  Testator  gave  vari- 
ous legacies  out  of  the  mixed  fund 
to  charities.  He  also  gave  the 
residue  to  charities.  Held,  void 
as  to  the  mortgages  and  money 
due  on  the  sale  of  the  freehold. 
The  charities  to  abate  pro  raid  in 
respect  of  the  legacies  and  residue. 
Harrison  v.  Harrison.  273 

See  Condition. 

CHILDREN. 
Who  take  by  that  description.    273. 

425 
See  Power. 
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CHRISrS  HOSPITAL. 
See  Condition. 

CODICIL. 
See  Will. 

COMMISSION. 
See  Accounts. 

BOUNOARIBS. 

CONDITION. 
Id  1724  a  testator  gave  400/.  per 
annum  to  the  governors  of  Christ's 
Hospital,  upon  condition  that  they 
received  four  boys  or  girls  an- 
nually, to  be  nominated  by  the 
relators. 

The  governors  received  the  in- 
come and  the  nominees  until  1827, 
when  they  passed  a  resolution 
that  they  would  no  longer  receive 
them.  ^ 

Held,  that  this  was  a  gift  upon 
condition,  and  having  accepted 
the  gift  they  were  bound  to  the 
condition.  Attorney  General  v. 
Christ*s  HospitaL  Page  393 

See  Vendor  and  Purchaser,  7. 


CONFIRMATION. 
1.  A  merchant,  being  abroad,   em- 
powers   certain    persons   in   this 
country  to  receive  moneys,  adjust 
claims,  and  do  some  other  acts. 
Money  being  wanted  by  the  firm 
here,  of  which  he  was  a  partner, 
these  attorneys  deposit  the  deeds 
with  the  Hope   Insurance  Com- 
pany to  secure  12,000/.,  and  cove- 
nant that  he  should  execute  the 
mortgage ;  this  12,000/.  was  also 
secured  by  the  bonds  of  sureties  in 
sums  corresponding  to  the  shares  of 
the  partners.  Held,  that  the  power 
of  attorney  was  not  a  sufficient 
authority ;  but,  the  merchant  on 
his  return  to  this  country,  having 
written  a  letter  to  the  Hope  Com- 
pany requesting  the  loan  of  6000/. 
«  to  be  secured  on  my  Essex  pro- 
perty, which  you  now  hold,  in  ad- 
dition to  the  12,000/.  already  ad- 


vanced,"  and  professing  his  readi- 
ness to  execute  the  mortgage 
deed  :  Held,  that  this  was  a  con- 
firmation of  the  security.  Some 
of  the  parties  having  paid  the 
amount  of  the  sums  secured  by 
them  :  Held,  that  they  had  a  lien 
on  the  property.  One  of  those 
sureties  being  a  partner:  Heldy 
that  the  sum  paid  by  hidi  was  sub- 
jected to  the  partnership  accounts. 
Munnnigs  v.  Bury.         Poge  147 

2.  Held,thatacquiescencein  a  trans- 
action cannot  be  maintained,  un* 
less  it  be  shown  that  the  party 
whose  interests  are  affected  Knew 
not  only  the  facts  which  affected 
his  interest,  but  the  legal  effect  of 
those  facts  upon  that  interest. 
Cockerell  v.  Cndmeley.  Page  435 

3.  Acquiescence  does  not  cure  a  de- 
fect, where  the  party  was  at  the 
time  wholly  ignorant  of  rights 
which  were  in  him.  445 

CONSIDERATION. 

1.  Inadequate  consideration  is  no 
ground  for  relief  in  equity  in  re- 
spect to  the  sale  of  a  property  in 
mortgage  to  the  mortgagee,  al- 
though the  mortgagor  be  in  dis- 
tress, if  no  advantage  be  taken.  31 

2.  But  it  is  a  ground  for  making  void 
a  sale  of  a  reversion,  and  there  it 
is  incumbent  on  the  purchaser  to 
prove  the  value.  368 

See  Power. 

Reversions. 

CONSTRUCTION. 
Circumstances  dehors^  a  will  ought 
not  to  be  called  in.  .   148  n. 

CONTRIBUTION. 
See  Lis  Pendens. 

COPYHOLDS. 
In  two  manors  in  Durham  tberfe 
is  no  custom  for  surrendering  to 
the  uses  of  the  will,  but  the  tenant 
divests  himself  of  the  legal  est9te» 
and  by  surrender  vests  it  in  a  trus- 
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tee,  who  subscribes  a  raemorandum 
or  defeazance  that  the  surrender  is 
to  the  uses  of  the  surrenderor's 
will.  In  this  case  the  father  and 
maternal  grandfather  of  the  tes- 
tator R.  M,  being  both  copy- 
holders, had  respectively  caused 
their  copyhold  tenements  to  be 
surrendered  to  the  other,  who  had 
subscribed  the  usual  defeazance. 
The  legal  estate  in  both  descend- 
ed to  tiie  testator.  But  with  re- 
gard to  the  tenements  in  the 
manor  of  Houghton ^  they  were 
devised  by  the  father  of  the  tes- 
tator to  trustees,  to  the  intent  that 
his  widow  might  receive  an  an- 
nuity thereout,  and  subject  there- 
to, to  the  testator  R.  N.  in  fee. 
The  widow  being  alive  at  the  time 
the  testator  R.  N.  made  his  will 
and  died ;  it  was  held,  the  copy- 
holds in  the  manor  of  Houghton 
passed  by  his  will. 

With  respect  to  the  tenements 
which  were  in  the  other  manor, 
the  testator's  maternal  grandfather, 
who  had  the  beneficial  interest  in 
them,  devised  them  unto  trustees, 
upon  trust  for  the  testator  R,  N. 
Held,  that  there  being  nothing  to 
separate  the  legal  and  equitable 
interest,  the  equitable  interest  had 
merged  in  the  legal  estate  in  the 
testator,  and  could  not  be  devised 
by  him  according  to  the  custom 
of  the  manor :  Held,  that  his 
widow  was  entitled  to  free  bench, 
and  the  heirs,  subject  thereto,  to  the 
inheritance  ;  but  they  taking  bene- 
fits under  the  will  were  bound  to 
elect.     Nicholson  v,  Nicholson. 

Page  319 
See  Customary  Estates. 
Heir  at  Law,  6. 

COPYRIGHT. 
L  The  Court  does  not  give  an  ac- 


count of  the  sale  of  a  pirated  copy 
of  a  work,  unless  it  grants  an  in- 
junction. The  injunction  is  the 
ground  of  the  account.     That  in- 

i' unction  may  be  granted  at  the 
learing.     The  account  is  conse- 
quential. 

The  Court  will  not  grant  an  in- 
junction afler  a  considerable  lapse 
of  time;  and  where  a  piracy  was 
only  of  a  small  part  of  a  work,  and 
was  of  itself  a  matter  of  calculation, 
the  Court  was  of  opinion  that  to 
interfere  would  not  be  a  fair  exer* 
cise  of  its  jurisdiction.  Baify  v. 
Tai^lor.  Page  295 

2.  With  respect  to  a  work  of  calcu- 
lations, if  there  were  previously 
similar  calculations,  yet  if  they 
were  calculated  by  the  author, 
although  calculated  by  another 
person  before  jiim,  they  are  a  work 
of  computation  as  to  which  he  is 
to  be  protected  by  the  statute. 

299  R. 

3.  A  work  published  in  1811,  the 
Court  would  not  prohibit  by  in- 
junction in  1829. 

COSTS. 

1.  If  a  Plaintiff  insists  upon  what  he 
is  not  entitled  to,  whilst  the  De- 
fendant has  been  ready  to  per- 
form the  agreement  really  entered 
into,  the  Defendant  is  entitled  to 
costs.     Bass  v.  Cliveli/.  80 

2.  It  is  frequently  the  practice  to 
give  costs  against  a  plaintiff  who 
has  a  decree,  when  the  costs  have 
been  incurred  by  his  fault.  84 

3.  Costs  were  refused  to  an  heir  at 
law,  he  having  conveyed  his  in- 
terest to  two  ot  his  sisters.  Bar^ 
ton  V.  CroxalL  164 

4.  Qucere^  if  a  town  clerk,  party  to 
a  bill  of  discovery,  is  entitled  to 
his  costs.  249  (a 

5«  The  provisional  assignee  is  ent 


(a)  In  the  case  here  referred  to,  the  decree  has  been  drawn  up,  and  costs  are  not 
given  to  the  town  clerk 
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tied  to  his  costs  from  the  mort- 
gagee in  a  suit  for  foreclosure  by 
the  mortgagee,  who  will  be  allowed 
to  add  them  to  the  principal  and 
interest  due  to  him  on  the  mort- 
gage. Peake  v.  Gibbon,  Page  505 
See  Bankrupt. 

Charities,  7. 

Equitable  Relief,  4. 

Executors,  7.  9- 

Fraud. 

Heir  at  Law,  8. 

Husband  and  Wife,  2. 

Insolvent  Debtors. 

Trustees,  6. 

COUNSEL,  CONSENT  BY,  IN 
COURT. 

1.  Where  such  consent  has  been 
signed  by  counsel  on  both  sides, 
it  lies  on  the  party  impeaching  it, 
to  disprove  it.  43 

2.  In  the  absence  of  evidence,  the 
Court  will  conclude  that  counsel 
had  authority  ;  for  it  is  not  to  be 
presumed  that  counsel  would  enter 
into  an  agreement  without  autho- 
rity. 44 

CROSS  REMAINDERS. 
An  estate  being  devised  in  re- 
mainder to  daughters  in  tail,  and 
in  default  of  issue,  then  over: 
Held,  that  nothing  went  over  until 
there  were  a  general  failure  of 
issue  of  all  the  daughters,  and  con- 
sequently that  there  were  cross  re- 
mainders between  them.  464,  465 

CROWN,  RIGHTS  OF. 

See  Charities,  1.  3, 4. 

CUSTOMARY  ESTATES. 
A  lord  of  a  customary  manor  Jbr 
life  onli/9  purchased  a  tenement  in 
the  manor  in  fee  by  conveyance 
and  surrender.  The  mode  of  trans- 
mission of  lands  in  the  manor  was 
by  conveyance  and  surrender. 
The  lord  died,  leaving  only  a 
daughter.     The  manor^   by  the 


settlement  under  which  he  held  it 
for  life,  was  limited  in  default  of 
sons  in  remainder  to  his  brother, 
and  the  manor  went  over  to  the 
brother.  Held,  that  the  usual 
mode  of  passing  estates  beinff  by 
common  law  conveyance,  the  free- 
hold was  in  the  tenant.  Held,  that 
on  the  death  of  the  lord,  the 
tenement  descended  to  his  daugh- 
ter, the  heiress  at  law  ;  she  would 
require  admittance  to  perfect  her 
title.     Bingham  v.  Woodgaie. 

Pag/s  183 
Sec  Heir  at  Law',  6. 


D. 


DEBTS. 
See  Assets. 

DEED. 
See  Equity. 

DEVISE. 

See  Assets. 

DISTRESS. 
See  Fraud. 


E. 


ELECTION. 
See  Annuity. 
Copyholds. 

EQUITABLE  RELIEF. 
1.  A  testator  having  devised  lands  to 
be  conveyed  to  his  son  for  life,  with 
remainder  to  the  second  and  other 
younger  sons  of  his  son  in  tail, 
and  the  Court,  being  satisfied  from 
the  whole  will  that  the  testator  in- 
tended that  after  the  death  of  his 
son,  the  first  son  of  that  son  should 
have  an  estate  tail  conveyed  to 
Mm 
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him,  decreed  accordingly.  Lang- 
ston  V.  Pole,  t^^g^  119 

2.  A  Court  of  Equity  has  no  jurisdic- 
tion to  correct  a  mistake  in  an 
instrument,  where  the  parties  have 
proceeded  upon  error  in  point  of 
law.  443 

3.  The  only  jurisdiction  a  Court  of 
Equity  has  for  correcting  mistakes 
in  deeds,  is  where  the  drawer  of 
the  instrument,  the  mere  agent 
and  instrument  who  has  prepared 
the  deed,  has  mistaken  the  mten- 
tion  of  the  parties  to  the  deed. 

Ibid, 

4.  A,  agreed  to  lend  B.  600/.  navy 
5  per  cent,  stock.  He  sold  the 
stock  for  522/.,  which  he  paid  to 
B.  A  bond  is  drawn  by  an  un- 
professional man  to  repay  "  the 
sum  of  522/.  (being  the  produce 
of  600/.  stock,  5  per  cent,  navy  or 
such  other  sum  as  would  replace  the 
stock)  with  lawful  interest."  A 
sum  equal  to  the  dividends  was 
paid  half-yearly ;  but  B.,  on  dis- 
charging the  bond,  refused  to 
transfer  the  stocks  and  would  only 
pay  the  money  received  by  her : 
to  this  A,  objected ;  but  at  length 
received  it,  and  gave  up  the  bond, 
remonstrating  on  the  injustice  of 
the  proceedings,  but  being  told 
at  the  same  time  that  the  money 
would  only  be  paid  in  discharge 
of  the  bond :  Held,  that  A.  had  no 
relief  in  equity;  he  should  not 
have  received  the  money,  unless 
the  party  paying  it  had  agreed 
that  the  remedy  should  remain 
open ;  but  the  costs  were  refused. 
Barnham  v.  Munn,  84 

See  Attorney  and  Client. 
Consideration. 
Fraud. 
Mortgage. 
Specific  Performance. 

EVIDENCE. 
The  deposition  of  an  admission  of 
a  residuary  legatee  and  executrix 


is  good  evidence,  it  being  against 
her  own  interest.  Neathxoay  v. 
Ham.  PageSie 

See  Counsel. 

EXCEPTIONS. 

1.  Cannot  be  taken  to  a  report  of 
good  title,  on  the  ground  that  the 
neir  at  law  was  not  a  party  to 
the  suit.  3 

2.  The  eighth  of  Lord  Lyndhurst*s 
orders  applies  only  to  answers  to 
exceptions.  433 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Executors  having  contracted  to 
purchase  land,  sell  out  stock,  and 
deposit  the  produce  at  a  banker's 
when  the  purchase  seems  to  be 
near  completion.  They  are  not 
liable  to  mak#  good  the  money  if 
the  bankers  fail.  France  v.  Woods, 

172 

2.  One  of  several  executors  receiv- 
ing part  of  the  personal  estate, 
which  he  hands  to  his  co-executor, 
who  wastes  the  estates,  still  re- 
mains personally  liable;  but  be- 
cause he  happens  to  be  executor, 
he  is  not  liable  for  monies  which 
he  received  for  the  purchase  of  a 
freehold  estate  of  the  testator,  and 
which  he  received  as  the  agent  of 
another  person  empowered  by  the 
will  to  sell  it,  to  whom  he  had 
paid  over  the  amount,  but  is  per- 
fectly justified  in  so  paying  it 
over.     Davis  y.  Spurling.         199 

3.  If  one  executor  receive  part  of 
the  personal  estate,  and  afterwards 
hand  it  over  to  a  co-executor, 
who  wastes  the  property  so  hand- 
ed over  to  him,  the  former  is  per- 
sonally liable  for  the  abuse  of 
trust  by  the  other  executor.    210 

4*  Executors  depositing  money  be- 
longing to  the  estate  with  the 
same  persons  as  the  testator  in- 
trusted with  his  money  in  his  life- 
time, although  they  are  not  bank- 
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ers,  are  not  liable  for  a  loss 
sustained  by  their  bankruptcy. 
Dorchester  v.  Effingham,  Page  279 

5.  An  executor  is  not  liable,  unless 
he  acts  from  corrupt  motives  or 
crassa  negligeniia.  281 

6.  It  is  not  the  practice  of  the  Court 
for  executors  themselves  to  apply 
to  pay  money  into  court.       Ibid. 

7.  A  person  appointed  with  another 
executor,  and  who  disclaims,  but 
does  some  acts  as  a  friend  of  the 
family,  is  not  to  be  considered  to 
have  acted  as  an  executor,  and  a 
bill  against  him  as  such  would  be 
dismissed  with  costs.  Dover  v. 
Everard.  376 

S.  An  administrator  having  claimed 
his  debt  before  the  Master,  that  is 
sufficient  to  entitle  him  to  retain 
it.     Winter  v.  Hicks.  475 

9.  Administrator  entitled  to  his 
costs  out  of  the  produce  of  the 
sale  of  a  real  estate,  his  intestate 
having  been  a  trader.  475 

See  Annuity. 
F£M£  Covert. 
Husband  and  Wife. 
Legacy. 

EXECUTORY  BEQUEST. 
1.  Gift  to  a  wife,  and  if  she  make  no 
disposition  of  it,  then  over :  Held, 
an  absolute  gift.    Bourn  v.  Gibbs. 

414 
^2.  In  some  older  cases  the  question 
seems  to  have  been  influenced  by 
the  fact,  whether  the  first  taker 
had  or  had  not  exercised  an  abso- 
lute power  over  the  property,  or 
shown   an  intention   to   make   it 
absolutely  his  own.     415^  416.  n. 
See  Accumulations. 
Will. 

EXTINGUISHMENT. 
Takes  place  only  when  both 
estates  have  the  same  duration ; 
and  where  a  lord  for  life  pur- 
chased customary  estates  in  the 
manor  in  fee,  it  was  not  an  extin- 


guishment, but  it  was  a  suspension 
of  the  seignory  during  the  life  of 
the  lord,  and  this  seignory  would 
necessarily  survive  to  the  re- 
mainder-man on  the  death  of  the 
lord,  when  also  the  customary 
tenement  would  descend  to  the 
heir  of  the  lord.  Page  198 

See  Customary  Estates. 


F. 


FAMILY  ARRANGEMENTS. 
The  Court  does  not  attend  to  points 
in  family  arrangements  which  it 
requires  in  other  agreements.  294 

FEME  COVERT. 

1.  Stock  was  settled  on  marriage  to 
the  separate  use  of  the  intended 
wife,  and  afterwards  as  she  should 
appoint.  She  assigned  her  life  in- 
terest to  two  persons  for  certain 
purposes,  and  appointed  the  capital 
to  the  same  purposes.  Decreed, 
that  the  trustees  transfer  the  stock 
accordingly.    Lynn  v.  Ashton. 

S28 

2.  Bequest  to  a  married  woman  to 
her  separate  use ;  the  Court  would 
not  order  payment  into  her  hands, 
but  ordered  the  legacy  to  be 
carried  to  her  account,  with  liberty 
to  apply.     Ovoen  v.  Lys,  404 

See  Husband  and  Wife. 
Will,  8. 20. 

FINE. 
See  Husband  and  Wife. 

FINES  FOR  RENEWAL. 
T.  H.  by  his  will  devised  certain 
freehold  and  leasehold  property  to 
a  trustee,  upon  trust  to  permit  his 
son  T.  E.  H.  to  receive  the  rents 
during  his  life,  subject  to  the  pay- 
ment of  rents  and  performance  of 
Mm  2 
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the  covenants  reserved  and  con- 
tained by  and  in  the  present  or 
future  leases,  whereby  the  lease- 
hold premises  were  or  should  be 
held;  and  also  all  taxes,  fines, 
and  expenses  attending  the  same, 
remainder  upon  trust  for  the  sons 
of  T*  E.  H»  in  fee  as  tenants  in 
common.  The  tenant  for  life  be- 
came bankrupt,  and  afterwards 
died;  his  assignees  recovered  from 
a  mortgagee  of  the  bankrupt  a 
sum  of  2000^.  which  he  had  re- 
ceived as  rents  under  a  mort- 
gage of  this  property,  which  he 
took  with  a  knowledge  of  the  in- 
solvency of  the  bankrupt.  The 
sons  of  T,  E.  H,  brought  their 
bill  to  have  the  fines  paid  out  of 
the  rents.  Held,  that  these  rents 
were  to  be  considered  as  received 
subsequent  to  the  bankruptcy,  and 
as  such  liable  to  the  fines  for  re- 
newal. Hulh Y.Barrow.  Page264t 

FOREIGN  CHARITIES. 
See  Charities,  5. 

FRAUD. 
].  «/•  S.  M.  was  entitled  to  the 
dividends  of  ^SOO/.  for  life,  with  a 
power  to  appoint  by  any  deed  or 
writing  the  principal  after  his 
death,  and  in  default  of  appoint- 
ment the  principal  was  vested  in 
his  next  of  kin.  J.  S.  M.  being  in 
prison  for  debt,  and  in  great  dis- 
tress, is  prevailed  upon  by  H.  C. 
to  enter  into  an  agreement  for 
sale  of  the  principal  after  his  death, 
in  consideration  of  1000/.  and  other 
sums  therein  stated  to  have  been 
previously  lent  and  advanced  to 
him  by  H.  C. 

By  a  subsequent  deed,  in  con- 
sideration of  1854/.  therein  stated 
to  be  due  from  J.  S.M.  to  H.  C, 
and  of  1000/.  paid  by  J.  L.  M.  and 
others,  J.  S.  M.  by  the  direction 
of  H.  C.  appointed  that  the  prin- 
cipal should,  on    his  death,  be 


transferred  to  J.  L.  M.  and  others, 
with  a  proviso  that  they  should 
assign  the  same  to  //.  C.  on  pay- 
ment of  1000/.  and  interest,  and 
all  further  advances.  The  18.54/. 
or  any  part  of  it,  had  not,  in  fact, 
been  advanced  by  H.  C.  Held, 
that  this  was  a  clear  fraud  :  Held, 
that  the  appointment  was  well 
executed  ;  that  the  next  of  kin 
of  J.  S.  M.  had  no  claim ;  that 
H.  C.  was  a  trustee  for  the  per- 
sonal representatives  of  J.  S.  M. 
for  the  excess  beyond  the  money 
received  by  J.  S.  M.;  that  H. 
C.  should  pay  costs.  Mellor  v. 
Minet.  Page4Sl 

2.  Accounts  having  been  settled  and 
a  release  executed,  fraud  or  sur- 
prise must  be  shown  in  order  to 
impugn  either.  199 

See  Practice,  25. 

FREE  BENCH. 
See  Copyholds. 


G. 


GIFT. 
See  Practice,  9. 

GRANDCHILDREN. 

See  Will. 

GUARDIANS. 

1.  The  father  of  illegitimate  children 
has  no  authority  to  appoint  guard- 
ians for  them  by  will.  Mills  v.  Ro- 
barts.  476 

2.  The  Court  will  appoint  guardians. 

Ibid. 


H. 


HEIR  AT  LAW. 
1.  i4.,  by  will,  directed  his  debts  to 
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be  paid  out  of  his  personal  estate, 
and  the  deficiency  to  be  made  up 
out  of  his  real  estate.  The  heir 
at  law  roust  be  a  party.  The  will 
cannot  be  declared  to  be  well 
proved  in  his  absence.  Fordham 
V.  Rolfs.  Page  1 

2.  Where  the  heir  at  law,  by  reason 
of  his  being  out  of  the  jurisdiction, 
is  not  before  the  Court,  the  Court 
will  merely  decree  the  trusts  of  the 
will  to  be  carried  into  execution ; 
and  if  the  decree  be  that  the  will 
be  established,  the  heir  at  law 
being  absent  would  not  be  bound. 

3  n. 

3*  But  it  is  not  a  good  exception  to 
a  report  of  good  title  that  the  heir 
at  law  is  not  a  party.  3 

4.  The  heir  at  law  should  be  made 
Defendant,  and  not  Co-plaintiff, 
when  any  deed,  will,  &c.  is  to  be 
proved  against  him.  Ibid, 

5.  A  constructive  trust  is  not  within 
the  statute  6  G.  4.  c.  74*.  enabling 
infant  trustees  to  convey.  4 

6.  A  person  who  was  entitled  to  a 
copyhold  on  the  death  of  his 
mother,  having  covenanted  to  sur- 
render it  to  trustees  for  the  bene- 
fit of  his  creditors,  died,  without 
having  been  admitted,  leaving  an 
infant  his  heir  at  law.  Held,  that 
the  legal  estate  vested  in  the  in- 
fant, and  that  she  was  not  within 
the  statute  6  G.  4.  c.  T^. 

10,  ll.w. 

7*  An  heir  at  law,  having  in  his  an- 
swer admitted  the  due  execution 
of  the  will,  and  the  sanity  of  the 
testator  at  the  time  of  making  it, 
the  Court  will  infer  that  he  had 
made  every  necessary  enquiry  in 
order  to  obtain  information  before 
he  made  the  admission,  and  the 
Court  will  not  allow  a  succeeding 
heir  to  dispute  the  will,  nor  will 
the  Court  direct  an  issue  devisavit 
vel  non,  Livesay  v.  Harding.  463 

8.  The  heir  at  law  is  entitled  to  his 
costs  in  a  creditor's  suit  from  the 


Plaintiff,  who  may  be  reimbursed 
out  of  the  fund  in  Court  without 
prejudice  to  the  costs  of  the  ad- 
ministrator.    Winter  v.  Hicks. 

Page  475 
See  Assets. 
Costs. 

Customary  Estates. 
Extinguishment. 

HERITABLE  BOND. 

1.  A.  being  entitled  to  a  Scotch 
heritable  bond,  devised  it  with 
other  property;  the  heritable  bond 
does  not  pass,  but  descends  to  the 
heir  at  law ;  it  is  immaterial  that 
there  is  also  a  personal  obligation. 
The  debt  still  retains  its  real  cha- 
racter as  the  jus  nobilius.  Jeming' 
ham  V.  Herbert.  103 

2.  An  heritable  debt  is  not  changed 
into  moveable  by  an  accessary 
moveable  security.  112  n. 

HUSBAND  AND  WIFE. 

]  •  The  wife  of  a  bankrupt  was  en- 
titled under  the  will  of  her  grand- 
mother to  a  moiety  of  certain 
public  funds  on  the  death  of  her 
mother.  Her  husband  became 
bankrupt ;  then  the  wife  died  ; 
then  the  mother  died.  On  a  bill 
filed  by  the  assignees  of  the  bank- 
rupt against  the  executrix  of  the 
grandmother  and  tl>e  administrator 
of  the  wife  of  the  bankrupt:  Held, 
that  the  bankrupt  having  survived 
his  wife,  the  assignees  becaiie 
beneficially  entitled.  Harper  v. 
Ravenhill.  144 

2.  On  a  marriage,  the  father  of  the 
wife  purchased  1000/.  consols,  and 
the  same  was  vested  in  trustees  to 
pay  the  dividends  to  the  wife  for 
her  life,  and  then  trusts  were  de- 
clared for  the  children  of  the  mar- 
riage, under  which  the  Court  had 
decreed  in  a  former  suit,  that  the 
only  child  of  the  marriage,  a 
daughter,  took  a  vested  interest. 
This  daughter-married  o^.  M.9  and 
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died  in  the  lifetime  of  the  mo- 
ther, leaving  J.  AT.  her  surviving. 
t/.  M.  diH  not  take  out  admini- 
stration to  the  effects  of  his  de- 
ceased wife,  and  afterwards  died. 
Heidi  that  his  ei^cutors  were  en- 
titled to  the  1000/.  consols,  and 
that  the  representatives  of  the 
wife  were  not  entitled.  One  of 
«7.  itf.'s  executors,  who  was  a 
Defendant,  having  colluded  with 
the  other  Defendant,  the  personal 
representative  of  the  wife,  the 
Court  gave  costs  against  both  of 
them.   Plait  v.  M*£>ougaU. 

'  Page  S90 

S«  Land  purchased  by  the  husband, 
subject  to  a  mortgage,  with  the 
money  of  a  half  sister  of  the  wife, 
waSy  on  the  marriage,  settled  on 
the'  husband  and  wife  for  their 
liveSy  and  the  life  of  the  survivor 
of  them,  remainder  to  the  heirs  of 
the  body  of  the  wife,  remainder  to 
the  right  heirs  of  the  husband. 
The  husband  having  died,  the 
widow  and  eldest  son  sold  and 
conveyed  part  of  the  lands,  and 
the  son  alone  levied  a  fine.  Many 
years  afterwards,  the  eldest  son 
being  dead,  without  issue,  the 
widow  also  levied  a  fine  to  the 
use  of  the  purchaser.  Held, 
that  the  property  was  not  within 
the  spirit  of  the  statute  1 1  i/.  7. 
c.  20.9  and  that  the  Plaintiffs,  who 
were  the  issue  of  the  second  son, 
were  barred  by  the  fine,  with  pro- 
clamations, of  the  widow.  Watkins 
V.  Letois.  447 

See  Specific  Performance,  1. 


I. 


INDULGENCE. 

See  Vendor  and  Purchaser,  7. 

INFANT  HEIR. 
See  Trustees,  1, 2. 


INJUNCTION. 
See  CopYRiOBT* 

INSOLVENT  DEBTORS. 

1.  A  person  who  had  been  twice 
discharged  by  the  Court  for  the 
Relief  of  Insolvent  Debtors,  died 
possessed  of  considerable  pro- 
perty :  Held,  that  this  Court  could 
admmister  the  fund ;  that  first  the 
creditors  subsequent  to  the  second 
insolvency  should  be  paid,  then 
those  af^r  the  first  insolvency, 
and  lastly  those  before  the  first 
insolvency.  Barton  v.  Tatter' 
sail.  Page  378 

2.  The  statute  of  limitations  does 
not  affect  the  creditors  of  an  in- 
solvent mentioned  in  his  schedule 
for  the  debts  therein  stated,  in  re- 
spect of  the  time  elided  since 
his  discharge.  880 

3.  A  testator  gave  a  dwelling-house 
and  a  piece  of  land  to  trustees, 
upon  trust  to  receive  the  rents 
and  apply  the  same  for  the  board, 
lodging,  maintenance,  support,  and 
benefit  of  the  testator^s  son,  as 
as  they  should  think  proper  for 
his  life ;  and  the  application  there- 
of for  the  benefit  ot  the  son  was  to 
be  at  the  entire  discretion  of  the 
trustees,  and  the  son  was  not  to 
have  the  power  in  any  way  to  sell, 
mortgage,  or  anticipate  the  rents. 
The  son  took  the  benefit  of  the 
act  for  the  relief  of  insolvent 
debtors;  the  Plaintiffs  were  his  as- 
signees. The  Court  decreed  a  con- 
veyance to  the  Plaintiffs.  Trustees 
to  retain  their  costs  as  between 
solicitor  and  client.  Green  v. 
Spicer.  896 

INTERPLEADER. 
Warehousemen  being  private  agents, 
and  not  holding  goods  as  the 
possessors  of  a  public  bonded 
warehouse,  cannot  maintain  a  bill 
of  interpleader.  But  where  goods 
are  deposited  in  a  public  bonded 
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warehouse,  a  bill  of  interpleader 
may  be  maintained  against  the 
conteiiding  claimants.  Cooper  v. 
De  Tastet.  Page  177 

IRELAND. 

See  Charities,  5. 

ISSUE. 
See  Boundaries. 


L. 


LEASEHOLD. 
See  FiNE^  FOR  Renewal. 

LEGACY. 

In  1752,  a  testator  gave  a  legacy 
to  a  boy  on  his  attaining  twenty- 
one.  The  legatee  went  to  Ame- 
rica at  an  early  age,  and  had  not 
been  since  heard  of.  On  a  bill  by 
the  personal  representatives  of  the 
boy,  the  Court  directed  an  enquiry 
whether  he  attained  the  age  of 
twenty -one  years,  and  whether  he 
was  living  or  dead,  with  liberty 
to  report  special  circumstances. 
Hudson  v.  Twining,  315 

See  Annuity. 
Charity. 

LEGATEE. 
1.  A  legacy  having  been  given  to  a 
legatee  in  a  name  which  she  had 
for  many  years  assumed,  the  Court 
directed  an  enquiry  who  was  the 
person  meant.   Neathvoay  v.  Ham. 

26 
2t  When  the  identity  of  a  legatee  is 
doubted,  the  Court  directs  an  en- 
quiry. 32 
See  Evidence. 
Feme  Covert. 

LIEN. 

See  CoNFIRMATIOIf. 


See  Mortgage. 

Vendor  and  PurchaseriI. 
3. 

LIS  PENDENS. 
A  testator  gave  lands  to  A,,  in 
strict  settlement,  and  a  manor  to 
B,  in  strict  settlement ; .  on  his 
death  a  creditor's  bill  was  brought 
for  the  administration  of  assets ; 
and  it  appearing  that  the  testator 
owed  a  debt  on  morteago,  and 
some  specialties,  the  IVlaster  was 
directed  to  ascertain  what  propor- 
tion the  properties  contained  in 
the  several  devises  OMght  to  bear, 
and  to  raise  the  amount  by  sale  or 
mortgage.  The  Mf^ier  sold  the 
manor  and  lands.  The  title  to  the 
lands  was  completed,  and  the 
purchase  money  paid,  but  no  good 
title  could  be  made  to  the  manor. 
The  report  was  confirmed  in  1798. 
B,  continued  in  the  possession  of 
the  manor,  and  never  paid  the 
contribution  ;  and  in  1824*  he  and 
his  eldest  son  having  suffered  a 
recovery,  sold  it  to  J.J.F.  In 
1825,  A.  died,  and  in  the  same 
year  his  eldest  son,  tenant  in  tail, 
filed  his  bill  against  B,,  and  his 
eldest  son,  and  the  purchaser. 
Decreed,  that  this  vf  as  a  purchase 
petidente  lite;  and  the  contribution 
reported  by  the  Master  to  be  paid 
from  the  estate  devised  to  B,,  with 
interest  and  costs,  was  ordered  to 
be  raised  by  sale  and,  mortgage, 
and  paid  to  the  Plaintiff.  KinS' 
man  v.  Kinsman.  Poge  399 


M. 


MAINTENANCE. 
1.  The  Court  will    not  give  past 
maintenance  for  infants  to  a  father, 
but  it  will  give  future  maintenance 
Mm  4 
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when  the  father  is  not  of  ability  to 
maintain  them.    Simon  v.  Barber. 

Page  22 

2.  The  Court  directed  interest  to  be 
paid  on  legacies  to  two  natural 
children  of  the  testator,  who  were 
infants,  from  his  death,  and  the 
Master  was  directed  to  enquire 
what  would  be  fit  to  be  allowed  for 
their  maintenance  and  education 
for  the  time  passed  since  the  death 
of  the  testator,  and  the  time  to 
come.  Mills  v.  Robarts.  480 

See  Trusteiss,  8. 

MANOR. 
See  Customary  Estates. 
Extinguishment. 

MARRIAGE. 

1.  Marriage  with  a  sister  of  a  de- 
ceased wife  only  voidable,  and  not 
questionable,  atler  her  death.  388 

2.  The  Court  will  direct  an  enquiry 
as  to  a  marriage  in  Scotland.  Ibid, 

MERCHANTS  (CUSTOM  OF). 
See  Accounts. 

MERGER. 
See  Copyholds. 

Customary  Estates. 

MISTAKE. 
See  Equitable  Relief. 
Power,  1. 
Will,  5.8. 

MORTGAGE. 

1.  Inadequate  consideration  is  no 
ground  for  relief  in  equity  in  re- 
spect to  the  sale  to  the  mortgagee 
of  the  property  in  mortgage,  al- 
though the  mortgagor  be  in  dis- 
tress, if  no  advantage  be  taken  of 
it.  31 

2.  Devise  of  lands  subject  to  1000/. 
to  be  raised  for  the  testator*s 
daughters,  to  an  annuity  of  37/'  10;. 
to  his  widow,  and  to  ali  such  in- 
cumbrances as  might  happen  to  be 


thereon,  does  not  exempt  the  per-r 
sonal  estate  from  the  payment  of  a 
mortgage  thereon.  The  personal 
estate  is  the  primary  fund  for  the 
payment  of  debts.  Phillips  v. 
Parker.  Paee  136 

8.  A  cestui  que  trust  for  life  oflease- 
holds,  subject  to  fines  for  renewal, 
mortgaged  his  interest,  and  the 
mortgagee  entered  into  possession 
and  received  the  rents.  The 
cestui  que  trust  afterwards  became 
bankrupt.  His  assignees  com- 
menced an  action  against  the 
mortgagee  for  the  rents,  and  at 
the  trial  the  jury  found  that  he 
took  the  mortgage  with  a  know- 
ledge of  the  insolvency  of  the 
cestui  que  trusty  and  found  a  ver- 
dict for  thePlaintifisfor  the  amount 
of  the  rents  received  by  him.  The 
cestui  que  trusts  in  remainder  filed 
their  bill  against  the  mortgagee 
and  the  assignees,  praying  that 
they  might  be  compelled  to  pay 
all  fines ;  but  the  Court  was  of 
opinion  that,  after  the  action  at 
law,  the  mortgagee  was  not  an- 
swerable for  the  fines  for  renewial. 
Hulks  v.  Barrow.  264 

4.  Twenty  years  are  not  an  absolute 
bar  to  a  mortgagee.  It  is  merely 
a  case  of  presumption,  which  may 
be  rebutted.     Stetoart  v.  Nichous 

307 

5.  A  mortgage  was  made  in  1790, 
and  the  mortgagor  became  bank- 
rupt in  1794;  there  were  several 
prior  mortgages.  The  Court 
would  not,  in  1829,  presume  this 
debt  satisfied.  312 

6*  The  Court  will  not  give  relief,  if 
there  has  been  an  adverse  posses- 
sor for  twenty  years.  313 

7*  An  attorney  having  received 
money  for  his  client,  and  being 
owed  on  mortgage  from  another 
person  the  sum  of  3000/.,  wrote  to 
his  client  that  he  had  that  mort- 
gage in  his  hands,  and  having  re- 
ceived the  like  amount  for  the 
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client,  he  undertook,  when  there-  I 
unto  required,  to  execute  a  trans- 
fer of  the  same.  Held,  that  this 
was  not  mere  proposal ;  and  al- 
though there  was  do  express  ac- 
ceptance, yet  there  being  no  re- 
fusal of  the  security,  the  client 
was  entitled  to  all  such  interest  as 
the  attorney  had  therein.  Palmer 
▼.  Scott.  Page  488 

See  Assets. 

Charities. 

Confirmation. 

Specific  Performance,  2. 

Vendor  and  Purchaser,  7. 

MORTMAIN. 

G\h  by  will  to  a  charity  of  money 
due  on  a  covenant  to  sell  a  free- 
hold house,  is  within  the  statute  of 
mortmain,  and  void.  273 

See  Charities. 


N. 


NAME. 
See  Legatee. 

NAVY  AGENTS. 

See  Accounts. 

NEXT  OF  KIN. 
See  Fraud. 

NOTICE. 

1.  Notice  to  an  agent  is  notice  to 
his  principal,  but  it  must  be  in  the 
character  of  agent.  176 

2.  A  suit  pending  is  notice  to  a  pur- 
chaser. S99 


P. 


PARTIES. 
1.  ^.  by  will  directed  his  debts  to 
be  paid  out  of  his  personal  estate, 
and  the  deficiency  to  be  made  up 


out  of  his  real  estate ;  and  subject 
thereto  he  devised  his  copyhold 
messuages.  Testator  died ;  a  cre- 
ditor's bill  was  then  filed,  but 
neither  the  heir  at  law  nor  any 
personal  representative  were  par- 
ties ;  in  fact,  the  will  had  not  been 
proved;  there  was  no  personal 
estate.  Held,  that  administration, 
cum  test  annexoy  must  be  taken  out, 
and  tliat  the  administrator  and 
heir  at  law  must  be  parties.  Bill 
to  be  so  amended.  Fordham  ▼. 
Rolfe.  Page  1 

2.  A  testator,  by  his  will,  in  1152^ 
gave  a  legacy  to  a  boy  on  his 
attaining  twenty-one.  The  boy 
went  to  America,  and  his  legacy 
had  been  handed  to  the  Defend- 
ants, in  whose  hands  it  had  accu- 
mulated. On  a  bill  by  the  personal 
representatives,  it  was  suggested 
that  the  representatives  of  the 
original  testator  ought  to  have 
been  parties,  but  the  Court  did 
not  tnink  they  were  necessary 
parties.     Hudson  v.  Ttoining. 

SIS 

S.  A  party  having  purchased  land, 
and  signified  at  the  time,  that  he 
made  the  purchase  on  behalf  of 
the  trustee  in  his  marriage  settle- 
ment, who  had  money  vested  in  him 
to  be  laid  out  in  land,  and  a  bill 
being  filed  against  the  purchaser 
for  specific  performance,  the  Court 
would  not  allow  the  cause  to  pro- 
ceed until  the  trustee  were  made  a 
party,  and  the  cause  stood  over 
for  that  purpose.  Wynniat  v. 
Lindo.  512 

See  Executors,  6. 

Heir  at  Law,  2,  3,  4. 

PARTITION. 
1.  A  testator  devised  his  moiety  of 
an  estate,  and  then  made  partition 
with  his  co-tenant;  on  this,  the 
estate  was  conveyed  to  a  trustee 
as  to  one  part,  to  the  use  of  the 
testator  in  fee;  and  a  mortgage 
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terniy  created  by  the  co-tenant  in 
his  moiety,  was  assigned  to  attend 
the  inheritance.  Held,  that  this 
was  not  a  revocation  of  the  will. 
Barton  t.  CroxaU*  P^g^  164< 
2..  A  mere  partition  does  not  revoke 
a  wiU.  171 

PARTNERSHIP. 

1.  Mines,  are   for  many  purposes 

Sartnerahip  property.  They  are 
able  to  the  debts  of  the  partoer- 
sbipy  and  debts  to  the  partner- 
,ship;  and  notwithstanding  the 
.baplqruptcy  of  a  partner  indebted 
.to  the.  partnership,  the  accounts 
are  to,  be  taken  beyond  the  time 
of  the  bankruptcy,  up  to  the 
time  of  the  sale.  The  debts  of 
the  partnership  are  first  to  be 
satisned,  and  out  of  ^he  bankrupt's 
share  repayment  is  to  be  made  to 
the  partnership  o^  what  is  due  to 
it  from  him*  Fereday  v.  Wight- 
%oici.  250 

2.  The  sixteenth  section  of  the 
Bankrupt  Act  was  made  for  the 

:  purpose  of  giving  validity  to  a 
commission  of  bankrupt,  which  in 
its  origin  was  not  valid,  by  ena- 
bling the  Lord  Chancellor  to  su- 
persede the  commission  as  to  one 
partner.    Burlton  v.  WaU,      118 

3.  All  property,  whether  real  or 
personal,  is  subject  to  a  sale  on  a 
dissolution  of  the  partnership.  261 

'I.  Property  acquired  by  a  partner- 
ship is  subject  to  all  the  debts  of 
the  partnership,  and  to  the  debts 
of  one  partner  to  the  other  part- 
ners in  respect  of  the  partnership. 

261 

5.  Payment  by  a  client  to  one  of  two 
partners  after  the  partnership  has 
been  dissolved,  is  a  good  payment, 
unless  there  be  notice  to  the 
debtors  of  the  partnership  that 
partnership  debts  are  to  be  paid 
m  a  particular  manner.  If  the 
debtor  permits  one  of  such  part- 
ners to  receive  monies  due  to  him. 


.  in  the  confidence  that-thoee  monies 
when  received  will  be  a  satisfac- 
tion of  the  partnership  debtt  the 
retainer  of  those  monies  is  equiva- 
lent to  an  actual  payqient.  Prit* 
chard  v.  Draper.  .  P^^  382 

6.  The  Plaintiff  and  Defendant  held 
some  powder  mills  on  a  lease, 
which  would  expire  in  1831  •  The 
Plaintiff  filed  his  bill  for  a  disso- 
lution of  the  partnership :  it  was 
objected  by  the  Defendant  that 
the  partnership  must  last  during 
the  lease ;  but  the  Court  held  the 
partnership  dissolved  firom  the 
time  stated  in  a  notice  given  by 
the  Plaintiff  to  the  Defendant* 
Alcock  v.  Taylor.  506 

See  Accounts. 
Bankrupt,  2. 
Confirmation. 
Practice,  1, 2. 

PAYMENT. 
See  Equitable  Relief,  4. 

PERSONAL  ESTATE. 
See  Assets. 

PERSONAL    REPRESENT. 
ATIVES. 
Those  words  mean  executors  and 
administrators.  Saberton  v.  Skeils. 

383 

POOR  RATES. 
See  Charities. 

POWER. 
1.  Sir  H.E,f  by  his  will,  devised  his 
lands  to  trustees,  to  the  use  of  his 
eldest  son  for  life,  sans  waste,  and 
in  strict  settlement,  with  remain- 
ders over,  under  which  the  De- 
fendant ultimately  became  tenant 
in  tail  in  possession,  and  the  tes- 
tator gave  his  trustees  a  power  of 
sale,  with  the  consent  of  the  ten- 
ant for  life.  The  lands  were  sold 
for  a  price  fixed  exclusive  of  the 
timber,  which  was  valued,  and  the 
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amount  of  the  valuation  paid  to 
the  tenant  for  life.  By  the  con- 
^  veyances  the  surviving  trustees  in 
consideration  of  the  price  fixed, 
conveyed  the  land  to  the  pur- 
chaser ;  and  the  tenant  for  life,  in 
consideration  of  the  value  of  the 
timber,  which  had  then  been  de- 
termined, conveyed  the  timber  to 
the  purchaser.  Held,  that  this 
was  a  bad  execution  of  the  power 
in  a  court  of  equity.  The  Plaintiff 
having  endeavoured  to  show  that 
there  was  in  the  letters  which 
passed  prior  to  the  conveyance,  an 
agreement  for  the  sale  of  the 
estate  and  timber,  without  any 
stipulation  that  the  price  of  the 
latter  should  be  paid  to  the  tenant 
for  life,  pressed  the  Court  to  aid 
the  execution  of  the  power ;  but 
the  Court,  being  of  opinion  that 
there  was  not  such  an  agreement, 
and  that  it  was  understood  by  the 
parties  that  the  tenant  for  life  was 
to  receive  the  value  of  the  timber, 
and  that  the  drawer  of  the  instru- 
ment had  not  mistaken  the  in- 
tentions of  the  parties,  refused  to 
aid  the  execution  of  the  power. 
CockereU  v.  Cholmdey*  Page  435 

2.  A  testator  directed  trustees  to 
sell  his  real  and  personal  estate, 
and  pay  the  amount  of  the  pro- 
duce to  his  wife,  trusting  that  she 
would  provide  for  his  family,  and 
at  her  decease  that  she  would  give 
and  bequeath  the  same  to  her 
children  by  him,  as  she  should 
appoint.  The  widow  by  will  made 
an  appointment  to  five  of  her 
seven  daughters.     Held,  that  the 

,  appointment  was  void,  all  the 
children  being  entitled  to  the  be- 
nefit of  the  fund :  Heldt  that  the 
widow  could  only  execute  the 
power  by  will,  and  that  only  such 
of  her  children  took  an  interest  as 
survived  her,  and  consequently 
that  the  representative  of  a  child 
who  died  before  her  could  not 


take  any  part  of  the  fund.   WaUh 
V.  fVallinger,  Page  ^93 

3.  Powers  generally  require  certain 
formalities  in  the  mode  of  execu* 
tion;  and  if  there  be  a  valuable 
consideration,  the  Court  will  aid 
the  defective  executioo  of  a  power. 

U2 

4.  Where  a  person  has  a  general 
power  of  appointment,  and  ne  duly 
executes  it,  but  the  Court  subse- 
quently deprives  the  appointee  of 
the  benefit  of  it,  on  the  ground  of 
fraud  upon  the  appointor,  yet  the 
Court  will  not  declare  the  appoint- 
ment void  in  favour  of  the  persons 
entitled  in  remainder,  in  default  of 
appointment,  but  will  decree  that 
the  appointee  is  a  trustee  for  the 
personal  representatives  of  the  ap- 
pointor.   Mellor  V.  Minet*     481 

See  Fraud. 

Will,  3.       / 

POWER  OF  ATTORNEY. 
See  Confirmation. 

PRACTICE. 

1.  Although  a  decree  in  a  suit  for 
the  administration  of  the  assets 
of  a  testator  direct  that  all  ac- 
counts be  taken,  some  of  the 
Masters  will  not  take  the  accounts 
of  a  partnership  unless  especially 
directed  so  to  do.  WooUey  v. 
Gordon.  11 

2.-  But  the  Court  will  direct  fm  en- 
quiry whether  there  was  a  partner- 
ship, and  if  the  fact  be  found 
in  the  affirmative,  that  the  ac- 
counts be  taken.  IS 

3.  And  the  Court  will  dire<$t  this  on 
the  petition  of  a  party  after  the 
usual  decree  has  been  niade^  un- 
der special  circumstances.  \.Ibid. 

4.  The  father  of  infants  had  main- 
tained and  educated  them  since 
the  death  of  their  mother,  when 
they  became  entitled  to  a  sum  of 
money  in  this  Court.  The  father 
petitioned  for  a  referent  to  the 
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Master  on  the  subject  of  mainte- 
nance and  education  of  the  chil- 
dren, and  for  an  allowance  as  well 
for  the  time  past  as  in  future ;  but 
the  Court  refused  to  make  any 
reference  to  the  Master  with  re- 
spect to  the  maintenance  of  the 
infants  in  the  time  past,  but 
made  the  usual  reference  with 
respect  to  their  future  mainte- 
nance out  of  the  funds,  in  case  the 
father  himself  was  not  of  ability  to 
maintain  them.   Simon  t.  Barber, 

Page  22 

5.  But|  except  in  the  case  of  a  father, 
the  Court  will  direct  past  and 
future  maintenance.  480 

6.  The  Court  refused  to  allow  a  pe- 
tition to  be  amended  by  substitut- 
ing another  person  for  the  peti- 
tioners, who,  on  the  hearing  of  the 
petition,  appeared  to  have  no  title. 
Si.  John  V.  StirUng.  23 

7.  When  there  is  a  doubt  on  the 
identity  of  a  legatee,  the  Court 
will  direct  an  enquiry  at  the  ex- 
pense of  the  person  requiring  it. 
Denver  v.  Druce.  32 

8.  A  bill  having  been  filed  by  the 
Plaintiff  on  behalf  of  himself  and 
others  of  the  crew  of  a  South  Sea 
whaler,  for  their  shares  of  the  pro- 
fits, and  no  case  for  equitable  re- 
lief having  been  made  as  to  the 
others  of  the  crew,  the  bill  as  to 
them  was  dismissed.  Spittal  v. 
Smith.  45 

9.  Two  ladles  borrowed  10,000/.  of 
Coutts  and  Co.  on  the  bond  of 
themselves  and  G.  A^. ;  they  gave 
a  bond  for  12,000/.  of  the  same 
date  to  G.  N.  A  question  having 
arisen,  whether  the  bond  was  for 
indemnity,  or  a  gift  for  services  or 
otherwise,  the  Court  would  not 
decide  it,  but  directed  issues  to  be 
tried  before  a  j ury .  Earl  of  Win- 
cheUea  v.  Garretty.  63 

10.  The  Court  will,  on  the  petition 
of  an  assignee  of  the  reversion,  or- 
der the  accountant  general  not  to 


transfer  stock,  although  the  peti- 
tion has  not  been  served  on  the 
assignor.     Salmon  v.        Poge  74 

11.  The  Master  of  the  Rolls  has  no 
authority  to  reverse  the  Vice 
Chancellor's  order  to  supersede  a 
commission  of  bankrupt,  or  to  re- 
hear the  order.    Burlton  v.  fVall. 

118 

12.  The  Plaintiff  is  entitled  under  a 
prayer  for  general  relief  to  such 
remedy  as  the  statement  of  his 
case  entitles  him  to.  Topkam  v. 
Constantine.  185 

13.  Accounts  having  been  settled, 
and  a  release  executed,  in  order 
to  avoid  the  latter,  and  obtain  an 
account  in  this  Court,  the  Plain- 
tiff must  establish  either  fraud  or 
surprise.     Davis  v.  Spurling.  199 

14.  In  order  to  induce  the  Court  to 
give  a  decree  to  surcharge  and 
falsify,  some  one  mistake  must  be 
shown.  Ibid. 

15.  If  an  error  be  detected,  and 
settled  before  the  institution  of  a 
suit,  it  is  not  a  foundation  for  a  de- 
cree to  surcharge  and  falsify.  Ibid. 

16.  Bill  seeking  relief  on  the  ground 
of  fraud  or  surprise,  Plaintiff  fail- 
ing to  establish  either,  dismissed 
with  costs.  Ibid. 

17-  In  case  parties  choose  to  satisfy 
themselves  with  a  personal  obliga- 
tion, the  Court,  on  a  bill  for  spe- 
cific performance,  will  not  give 
more.     Brough  v.  Oddy.        221 

18.  It  is  not  the  practice  for  exe- 
cutors to  apply  to  pay  money  into 
Court.  Lord  Dorchester  v.  The 
Earl  of  Effingham.  28 1 

19.  A  supplemental  bill  cannot  be 
'  filed  to  an  original  bill,  in  respect 

of  which  subpcenas  have  not  been 
served.    Stevoartv.  Nicholls.    307 

20.  Where  a  purchaser  under  the 
Court  has  made  a  profit,  the  Court 
will  not  make  absolute  the  order 
nisi  for  confirming  the  purchase, 
unless  the  profit  be  brought  into 
Court.  343 
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21.  The  Court  will  not,  at  the  hear- 
ing, dismiss  a  subsequent  incum- 
brancer, although  he  undertook  to 
join  in  any  conveyance  he  might 
be  called  upon  to  execute.  He 
ought  to  have  disclaimed  on  his 
answer,  and  not  having  done  so 
he  must  remain  a  party.  M*Nab 
v.  MensaL  P^g^  375 

22.  The  Master,  to  whom  exceptions 
to  answer  were  referred,  made  his 
report,  certifying  the  answer  to  be 
insufficient,  and  allowed  the  De- 
fendant one  month  8  further  time 
to  put  in  his  answer ;  the  Plaintiff 
three  weeks  afterwards  amended 
his  bill,  and  obtained  an  order  that 
the  Defendant  should  answer  the 
amendments  at  the  same  time 
that  he  answered  the  exceptions. 
The  Defendant  obtained  an  order, 
ex  parte,  for  six  weeks*  time  to 
answer  both.  On  the  petition  of 
the  Plaintiff  to  discharge  the 
last-mentioned  order,  the  peti- 
tion was  dismissed,  and  it  was 
held,  that  the  eighth  of  Lord 
Lyndhursf^  orders  applies  only  to 
the  answer  to  exceptions.  FoS' 
hrooke  v.  Balguy,  433 

23.  It  has  been  decided  several 
times,  that  a  case  may  be  within 
the  words  of  a  statute,  and  yet  not 
within  the  spirit  of  it;  and  the 
Court  will  decide  according  to  the 
spirit  of  the  statute.  460 

24.  An  administrator  having  claimed 
his  debt  before  the  Master,  that  is 
sufficient  to  entitle  him  to  retain 
it.  475 

25.  Executors  having  filed  a  bill  in 
a  case  of  fraud,  and  the  Court 
being  of  opinion  that  they  haJ 
duly  filed  their  bill,  although  they 
had  not  properly  stated  their 
prayer,  yet  under  the  prayer  for 
general  relief  they  were  held  to 
be  entitled  to  such  relief  as  the 
case  made  by  the  bill  required.  487 

Bee  Accounts. 
Costs. 


See  CouKS£L. 
Executors. 
Feme  Covert. 
Insolvent. 
Legacy. 

Specific  Performance. 
Trustees. 
Vendor  and  Purchaser. 

PROPOSAL. 
See  Agreement. 


R. 

REAL  ESTATE. 
See  Assets. 

RECOMMENDATION. 

See  Will,  8. 

RECOVERY. 

See  Husband  and  Wife. 

RENEWAL. 
See  Fines  for  Renewal. 

RESIDUE. 

The  Court  will  construe  a  residuary 

gift  more  favourably  than  a  general 

legacy,  to  make  it  vest  in  order  to 

avoid  an  intestacy.  Pogc  367 

REVERSIONS. 
1.  A  person  having  a  reversionary 
interest  expectant  upon  the  death 
of  R.  without  issuet  sold  the  same. 
Many  years  afterwards  a  bill  was 
filed  to  set  aside  the  sale  on  the 
ground  of  inadequacy  of  consider- 
ation: Held,  that  the  Court  will 
not  enter  into  the  value  of  pro- 
perty on  such  a  contingency.  Bpt 
It  appearing  that  the  treaty  wiu 
entered  into  on  the  basis  of  con- 
sidering the  contingency  to  be 
half  the  value  of  the  reversion, 
the  Court  directed  an  enquiry  of 
the  real  yalue,  without  reference 
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to  the  contingency  an4  directed 
that  that  contingency,  «hould  be 
rated  at  one  half  the  ^ue.  Baker 
V.  Bent.  Page  368 

2.  It  is  incumbent  on  tlie  purchaser 
of  a  rerersion  to  prove  the  value. 

374 
S.  A  bill  was  filed  in  1826  to  make 
void  a  sale  of  a  reversion  effect- 
ed in  1805.  It  was  proved  that 
the  price  was  inadequate.  It  was 
heldy  that  in  a  suit  to  make  void 
the  sale  of  a  reversion,  it  was  not 
necessary  to  prove  fraud  or  sur- 
prise; inadequa^  of  consideration 
being  alone  sufficient,  by  the  de- 
cided cases,  to  authorize  the  Court 
to  make  void  the  sale  and  treat 
the  purchaser  of  a  reversion  only 
as  a  mortgagee ;  that  is,  that  the 
vendor,  paying  the  purchaser  his 
principal,  interest,  and  costs,  is 
entitled  to  a  reconveyance.  Hf7- 
liard  v.  GambeL  375 

See  Practicx,  10. 


S. 

SCOTLAND. 
See  Charities. 

Heritable  Bond. 

SEIGNORY. 

See  Customary  Estates. 
Extinguishment. 

SHIPPING. 

See  Accounts. 

SPECIFIC  BEQUEST. 
See  Assets. 

SPECIFIC  PERFORMANCE. 

1.  A  husband  being  prosecuted  and 
found  guilty,  at  the  quarter  ses- 
sions, of  an  assault  upon  his  wife, 
the  Court  recommended  an  ac- 
commodation of  the  disputes  and 
differences  between  them.     The 

■'  counsel  of  the  parties  signed  a 


memorandum  of  an  agreement 
that  the  husband  should  allow  the 
wife  an  annuity  of  50/.,  and  the 
Courty  adverting  to  the  arrange- 
ment^  passed  sentence  upon  the 
Defendant;  imposing  only  a  no- 
minal (ine  upon  Dim.  It  was  proved 
that  the  Defendant's  attorney 
stated  publicly  in  Court  that  the 
Defendant  had  come  into  the 
agreement,  and  that  the  Defend- 
ant was  in  Court  when  the  ar- 
rangement was  entered  into.  The 
Defendant  by  his  answer  denied 
that  he  ever  consented  to  it,  and 
on  his  part  there  were  depositions 
that  to  some  extent  supported  it : 
Held,  that  it  was  not  incumbent 
on  the  Plaiotifis  to  prove  that  the 
Defendant  did  assent  to  an  agree- 
ment entered  into  by  counsel,  but 
on  the  Defendant  to  disprove  it : 
Held  also,  that  the  weight  of  the 
evidence  beine  that  the  Defend- 
ant did  not  dissent,  a  Court  will 
conclude  a  counsel  had  authonty : 
Held,  that  the  plainti&  were  en- 
titled to  a  decree  for  a  specific 
performance  with  costs.  EltooT' 
thy  V.  Bird.  Page  38 

2.  A.  agrees  to  lend  B.  800C/.  on 
mortgage  of  leasehold  houses, 
and  not  to  call  for  the  title  of  the 
lessor,  and  advanced  600/.  in  part. 
He  then  called  for  the  lessor's 
title,  and  filed  a  bill  for  speci- 
fic performance  or  sale  of  the 
property,  to  repay  him  the  600/. 
and  interest:  Held,  that  he  was 
not  entitled  to  the  title,  but  only 
to  a  specific  performance  of  the 
contract  as  proved;  and  that  if 
a  Plaintiff  insists  upon  what  he  is 
not  entitled  to,  whilst  the  Defend- 
ant has  been  ready,  to  perform 
the  agreement  really  entered  into* 
the  Defendant  is  entitled  to  costs. 
Bass  V.  Clivley.  80 

3.  The  Plaintiff  having  parted  with 
title  deeds  on  which  she  had  a 
lien,  to  enable  her  debtor  to  raise 
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a  sum  of  money  on  annuity,  the 
Defendant,  by  memorandum  an 
writing,  undertook  to  pay  that  an- 
nuity to  the  Plaintiff  in  case  it 
should  not  be  paid  by  the  grantor. 
The  annuity  fell  into  arrear,  and 
the  Plaintiff  paid  it.  On  a  bill 
for  specific  performance  and  ade- 
quate security:  Held,  that  the 
Plaintiff  having  taken  this  personal 
security,  a  court  of  equity  would 
not  interfere.  Bill  dismissed. 
Brou^h  V.  Oddy.  Poge  215 

4.  Children  entered  into  an  agree- 
ment for  the  distribution  of  their 
father's  property  on  his  death, 
and  which  was  to  be  taken  to  him 
for  his  approbation.  He  died  be- 
fore the  agreement  was  submitted 
to  him.  The  Court  refused  to 
carry  it  into  effect.  BeastaU  v. 
Stoain.  288 

See  Parties. 
Practice. 
Will,  8. 

STAMPS. 
Letters  of  administration  under 
which  a  Plaintiff  makes  title  must 
be  stamped  ad  valorem^  but  the 
Court  will  allow  a  cause  to  stand 
over  for  a  week  for  that  purpose. 
Harper  v.  RavenhilL  144 

STATUTE  OF  LIMITATIONS. 
See  Insolvent. 
Mortgage. 

SURETIES. 
See  Confirmation. 


T. 

TENANT  IN  TAIL. 
See  Husband  and  Wife,  3. 
Lis  Pendens. 

TIMBER. 
See  Power. 


e; 


TITHES. 
Wood  cut  from  hedges  is  titheable 
although  not  used  on  the  farm. 
White  V.  Smith.  Page  306 

TRUSTEES. 

1.  A,  contracted  to  sell  a  freehold 
estate  to  JS.,  and  by  hi#  will  gave 
the  purchase-money  atid  the  inter- 
est to  become  due  in  the  -mean- 
time to  trustees  for  certain  pur- 
poses ;  and  if  the  contract  should 
not  be  completed,  he  deviied<  the 
freehold  estates  to  the  tnittees, 
upon  trust  to  sell  the  same  and  ap- 
ply the  purchase-money  td' the  like 

mrposes.  A.  died,  leading  a  son 
lis  heir  at  law,  who  died,  leaving  an 
only  daughter  his  heiresli  at  law  an 
infant.  The  Court  held,  that  she 
was  not  a  trustee  within  the  act 
6  G.  4.  c.  74.,  and  dismissed  a  pe- 
tition that  the  infant  might  be  or- 
dered to  convey.       In  re  Moody* 

4 

2.  The  heir  at  law  of  a  person  enti- 
tled to  the  reversion  bf  a  copyhold, 
having  covenanted  to  surrender  it, 
and  died  without  having  been  ad- 
mitted, leaving  an  infant  his  cus- 
tomary heir:  Held,  fhat  the  in- 
fant was  not  within  the 'Statute. 

ro  «. 

3.  Where  a  sole  trustee  in  a  wilT,  to 
whom  a  term  of  2000  yeafs '  was 
devised,  dies  in  the  testator's  life- 
time, the  Court  will  refbr  it  to  the 
Master  to  appoint  a  new  truntee/ 
and  to  settle  and  approve  of  ik  de- 
mise for  the  like  term.  Devey  v. 
Peace.  77 

4.  Only  one  trustee  having  been  ap- 
pointed by  the  will,  the  Master 
can  only  name  one  instead  of  him. 

78 

5.  Trustees  are  not  affected  "by  No- 
tice to  their  agent,  which  he  did 
not  receive  in  that  chamcter* 
Trustees  havine  contradted  ti>  pur- 
chase land,  sell  out  stockv  and  de- 
posit the  produce  at  a  baoker'a 
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when  the  purchase  seems  to  be 
near  completion;  they  are  not 
liable  to  make  good  the  money  i^ 
the  bankers  fail.  France  v.  Woods. 

Page  172 

6.  The  Master  of  the  R0II89  in  a  suit 
by  the  assignees  of  a  bankrupt 
against  the  trustee  of  a  fund  con- 
tingent on  the  event  of  the  bank« 
rupt  surviving  his  mother,  which 
event  happened  after  the  bank- 
ruptcy, having  made  a  decree  in 
favour  of  the  I^aintifis,  would  not 
make  the  trustee  pay  costs,  he 
having  acted  in  ignorance.  Knight 
V.  Martin.  237 

7*  In  a  suit  for  the  appointment  of 
new  trustees,  there  being  no  power 
in  the  deed  for  that  purpose,  the 
Court  refused    to  direct  such  a 

Sower  to  be  inserted  in  the  new 
eed.     Southtoell  v.  Ward.      314* 

8.  The  testator  having  directed  his 
two  trustees  to  apply  a  moiety  of 
rents,  or  such  part  as  they  or  he 
should  in  their  or  his  discretion  see 
fit,  in  the  maintenance  and  edu- 
cation, or  advancement  in  life,  of 
his  younger  children  during  the  life 
of  his  wife,  and  one  of  the  trustees 
having  died,  the  Court  would  not 
interfere  with  the  discretion  to  be 
exercised  by  the  surviving  trustee. 
Livesey  v.  Harding.  460 

9.  Trustees  of  stock  signed  a  power 
of  attorney  to  sell  it  out,  and  the 

Eroceeds  were  received  from  the 
roker  by  one  of  the  trustees,  who 
afterwards  became  insolvent.  De- 
creed, that  the  other  trustees  ac- 
count for  and  pay  the  amount. 
Marriott  v.  Kinnersley.  470 

10.  A  trustee  is  liable  if  he  incau- 
tiously does  an  act  by  which  he 
places  the  trust  property  in  the 
hands  of  persons  who  abuse  it. 

Ibid. 

11.  A  trustee  is  not  chargeable  for 
acts  done  before  he  accepts  or 
acts  in  the  trusts.  Ibid. 

12.  If  there  be  a  communication  be- 


tween a  trustee,  and  a  person  for 
whose  benefit  a  trust  is  created, 
then  the  trustee  is  liable  to  him  ; 
but  he  is  only  not  so  when  there, 
is  not  that  communication. 

Page  474,  475 
See  Attorney  and  Client. 
Executors. 
Feme  Covert. 

TRUSTS. 
See  Heir  at  Law. 


U. 


USURY. 
Annuity  for  years,  originating  in 
an  agreement  for  a  loan,  and  pro- 
ducing more  than  a  return  of  the 
principal  and  five  per  cent,  interest 
IS  usurious.  Fereday  v.  Wight* 
wick.  250 


V. 


VENDOR  AND  PURCHASER. 

1.  A  vendor  who  has  taken  as  a  se- 
curity for  part  of  the  purchase- 
money  the  bond  of  the  vendees, 
and  a  mortgage  of  part  of  the  pro- 
perty sold,  cannot,  on  the  bank- 
ruptcy of  the  vendees,  establish  a 
lien  on  the  entire  estate.  Capper 
V.  Spottistvoode.  21 

2.  A.  naving  deposited  leases  with 
B.y  to  secure  monies  borrowed  at 
different  times  from  1805  to  1813, 
in  the  latter  year  signed  an  agree- 
ment giving  up  all  his  interest  to 
the  mortgagee.  It  was  proved 
that  the  sum  due  to  the  mortgagee 
was  a  vcrv  inadequate  considera- 
tion.   Held;  that  A*  was  not  en- 
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titled  to  relief  in  equity  ;  and  bill 
dismissed.    Purdie  v.  MiUett. 

Pagers 

3.  Where  an  estate  has  been  sold  to 
a  person  who  has  since  died»  the 
Court  will  direct  an  account  to  be 
taken  of  the  personal  estate^  and 
decree  that  the  vendor  shall  have 
a  lien  on  the  land  for  so  much  as 
the  personal  estate  will  not  extend 
to  pay.  Tophamw.Constantine.  135 

i.  A  purchaser  in  this  Court  having 
resold  with  a  profit  before  his  pur* 
chase  was  confirmed,  the  person 
to  whom  he  has  sold  is  to  be  con- 
sidered as  a  substituted  purchaser 
under  the  Court,  and  must  pay 
the  additional  purchase-money  in- 
to Court  for  the  benefit  of  the 
parties  to  the  suit.  Hodder  v. 
Ruffin.  341 

5.  An  estate  having  been  sold,  in 
which  the  petitioners  were  inter- 
ested, it  was  represented  to  them 
that  a  good  title  could  not  be 
made,  and  they  were  induced  to 
give  a  brief  to  counsel  to  consent 
to  the  purchaser  being  discharged. 
They  subsequently  discovered  cir- 
cumstances which  led  them  to  con- 
clude they  had  been  deceived,  and 
that  in  fact  a  good  title  could  be 
made;  and  thereupon  petitioned 
the  Court  that  the  order  might  be 
discharged.  The  Court  discharged 
the  order,  giving  the  purchaser  his 
costs,  and  referred  it  to  the  Mas- 
ter to  enquire  whether  a  good  title 
could  be  made.  The  solicitor  for 
the  petitioner  to  have  the  conduct 
of  the  enquiry.  Butter  v.  Om' 
manney*  344 

6.  A  purchaser  having  given  notice 
that  he  would  not  complete  the 
purchase,  and  the  vendors  having 
delayed  to  file  their  bill  for  a  spe- 
cific performance  more  than  twelve 
months  after  that  notice,  the  Court 
held  that  it  was  an  unwarrantable 
delay,  and  dismissed  the  bill  with 
costs.     Wation  v.  Reed.  381 


7.  The  plaintiff  ttade  a  mortgage 
to  the  first  husband  oi  the  De- 
fendant, who,  after  that  husband's 
death,  lent  the  Plaintiff  the  further 
sum  of  200/.  Subsequently  she 
bought  the  estate  for  an  additional 
400^  Soon  afterwards  she  granted 
a  lease  to  the  Plaintifl^  and  signed 
an  agreement  indorMitf  on  the 
lease  that  the  Plaintiff  might  re- 
purcliase  within  five  years,  paying 
the  rent  as  it  became  due.  The 
rent  was  not  regularly  paid;  in 
some  instances  not  until  distresses 
were  levied.  Hdd,  that  this  was 
not  a  case  of  forfeicttre,  but  ot 
particular  indulgence.  From  all 
the  evidence,  the  Court  was  of 
opinion  that  the  transactions  were 
not  contemporaneous ;  and*  the 
Court  held,  that  the  terms  not 
having  been  fulfilled,  the  bill  must 
be  dismissed  with  costs.  Davies 
V.  Thomas.  P^g^  416 

8.  A  purchaser  entitled  to  title  deeds 
having  paid  his  purchase-money 
into  Court,  the  Court  will  not  or- 
der the  money  to  be  divided,  and 
the  deeds  to  remain  in  the  hands 
of  the  Master  until  the  completion 
of  the  purchase  of  all  the  other 
lots.     Hobson  v.  Neale.  446 

9.  Houses  and  lands  were  devised 
to  trustees  in  fee  upon  trust  for 
sale ;  the  surviving  trustee  ap- 
pointed the  plaintiffs  his  execut- 
ors, but  did  not  make  any  devise 
which  comprehended  trust  estates. 
On  the  death  of  the  surviving 
trustee,    his  executors    sold   the 

Croperty  in  lots.  The  Defendant 
ecame  the  purchaser  of  four  of 
them;  and,  just  as  his  purchase  was 
about  to  be  completed,  it  was  dis- 
covered that  the  legal  estate  was 
in  an  infant,  the  heir  at  law  of  the 
surviving  trustee.  The  Plaintiffs 
thereupon  presented  a  petition  to 
the  Court,  under  the  statute  6  G.  4., 
that  the  infant  might  be  directed 
to  convey.  The  Plaintiflb*  solicitor 
Nn 
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apprised  the  IXAsndant's  solicitors 
of  this  proceeding,  to  which  they 
made  no  objection.  Twelve  months 
elapsed  before  the  Master's  re- 
port could  be  obtained,  and  a 
short  time  previously  the  Defend- 
ant commenced  an  action  for  the 
deposit,  and  subsequently  reco- 
vered i^;  in  the  mean  time  the 
diliqiMations  of  the  houses  pur- 
chased had  increased.  Held,  that 
although  the  defendant  might  have 
retired  from  the  contract  on  the 
discovery  of  the  defect  in  the 
vendor's  title ;  yet  as  he  did  not 
do  so,  and  acquiesced  in  the  pro- 
ceedings which  were  necessary 
to  clothe  the  Plaintiffs  with  the 
legal  title,  and  there  being  no 
evidence  that  reasonable  diligence 
was  not  used  in  the  Master's 
office,  the  plaintifls  were  entitled 
to  a  decree  for  specific  perform- 
ance. Held,  that  the  Defendant 
was  entitled  to  the  amount  of  the 
dilapidations.  Held,  that  the  De- 
fendant was  entitled  to  costs. 
Held,  that  the  Plaintiffs  were  only 
entitled  to  interest  from  the  date 
of  the  decree,  but  that  the  vendors 
were  entitled  to  the  rents  up  to 
that  date.  Hoggart  and  Others  v. 
Scott.  Page  50 1 

10.  The  Defendant  contracted  to  sell 
an  inn  to  the  Plaintiff,  and  in  the 
treaty  represented  to  him  that  the 
agreement  under  which  the  tenant 
in  possession  held  it  was  a  void 
agreement,  and  that  he  would  give 
the  Plaintiff  possession  at  Michael- 
was  followin^r.  He  had,  in  fact, 
given  the  tenant  notice  to  quit  at 
that  time.  The  tenant  did  not 
quit.  These  representations  were 
proved  by  witrfesses.  Held,  that 
the  Plaintiff  was  entitled  to  be  re- 
leased from  the  agreement,  or  that 
he  might,  at  his  election,  perform 
it  and  have  compensation.  He 
elected  to  have  performance,  and 
it  was  decreed  to  him  with  com- 


Page  509 


pensation  and  costs.      Besatrt  v. 
Richards. 
See  Attorney  and  Clcent. 

Bankruptcy,  2. 

Lis  Pendens. 

Parties,  3. 

Power,  1. 

Practice,  10.  20. 

Reversions. 


W. 


WAIVER. 
See  Annuity. 

WIDOW  OF  A  FREEMAN  OF 
LONDON. 

A  bequest  to  the  widow  of  the 
testator,  in  lieu  ofdower,  does  not 
preclude  her  from  her  claim  on 
the  personal  estate  as  the  widow 
of  a  freeman  of  London.  Harrison 
V.  Harrison,  276 

WILL. 

1.  A.,  by  each  of  two  several  codi- 
cils to  his  will,  directed  his  just 
debts  to  be  paid,  and  in  particular 
a  debt  of  12/. ;  by  the  one  of  them 
he  gave  100/.  to  a  charity,  and  by 
the  other  he  gave  200/.  to  the  same 
charity.  Held,  that  the  legacies 
were  not  accumulative,  and  that 
the  latter  legacy  was  only  a  sub- 
stitution of  the  former.  The  gifts 
in  this  case  were  to  the  Guernsey 
Hospital ;  there  was  not  any  hos- 
pital by  that  name,  and  therefore 
the  Court  would  not  apply  the 
funds.  Simon  v.  Barber.    Paze  l* 

2.  A  testator  gave  to  his  wife  an 
annuity,  and  100/.  a  year  for  each 
of  his  three  children  during  their 
minorities,  and  from  and  after  the 
decease  or  marriage  of  his  wife,  then 
the  300/.  to  be  divided  amongst 
his  said  children  in  like  manner  as 
his  other  effects ;  and  subject 
thereto,  he  bequeathed  his  lease- 
hold and  personalty  unto  his  three 
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children,  and  the  survivors  and 
survivor  of  them.  One  of  them 
died  under  twenty-one.  Held, 
that  he  took  a  vested  interest  at 
the  time  of  the  death  of  the  test|^- 
tor.     Bass  v.  Russell,        Pog^  18 

3.  A.t  a  married  woman,  having,  by 
virtue  of  her  marriage  settlement, 
power  to  appoint  lier  personalty, 
and  a  freehold,  to  such  person  as 
she  should  direct,  with  remainder 
to  a  trustee,  to  sell  and  distribute 
amongst  her  next  of  kin,  gave, 
devised,  and  bequeathed  to  her 
husband  the  freehold,  by  the  de- 
scription of  her  two  fields  and 
house ;  likewise  the  remainder  of 
her  personalty,  and  all  she  mi^ht 
be  possessed  of  at  the  time  of  her 
death,  after  certain  previous  be- 
quests and  her  just  debts  were 
discharged  ;  and  appointed  him 
and  another  executors.  Held,  that 
the  husband  took  only  an  estate 
for  life,  and  the  next  of  kin  were 
entitled  to  the  monies  to  arise  by 
a  sale  of  the  reversion.  Monk  v. 
Matvdslet/*  24 

4.  A  testator,  in  the  early  part  of  his 
will,  gave  all  his  property  amongst 
his  four  illegitimate  children,  a 
boy  and  three  girls,  subject  to 
such  regulations  and  legacies  as 
he  should  thereafter  mention.  He 
then  says — "  As  the  whole  of  this 
estate  is  to  be  equally  divided 
amongst  the  before  mentioned 
four  children,  or  the  survivor  of 
them,  a  regular  division  must  be 
made  of  the  estate  when  each 
comes  of  age,  or  is  married  ;  and 
the  share  of  such  person  is  not  to 
be  considered  any  longer  as  be- 
longing to  the  public  stock,  but  to 
the  particular  person  so  coming  of 
age,  if  a  boy.  When  the  girls,  or 
any  one  of  them,  come  of  age,  or 
get  married,  I  hereby  direct  that 
their  shares  may  be  so  settled  on 
themselves  dunng  their  lives,  and 
on.  their  children,  in  equal  propor- 


tions, afler  tbeii^-deaths,  that  it 
will  not  be  in^the  power  of  the 

*  husband,  if  so  inclined,  t<||tinjure 
either  his  wife  or  children.  The 
testator  then  proceeds, — **  Should 
it  be^the  will  of  Almighty  God  to 
take  one  or  more  of  these  cbildrea 
unto  himself,  the  share. or  shares 
of  such  children,  dyioB*  without 
issue,  are  to  be  dnridaJTMiongst 
the  survivors ;  but  in  case  of  issue, 
these  children  are  to  inherit  the 
share  of  their  parents  amongst 
them  equally ;  and  in  case  they 
die  without  issue»  it  .is  to  return 
for  the  benefit  of  the  fonrivors  of 
those  four  children  .or  tbeir  fami- 
lies. Upon  the  re?ersion  of  and 
sum  to  the  public  stock,  the  issue 
of  a  deceased  child  is  to  have  the 
share  which  its  parent  would  have 
had."  Held,  that  the  boy,  on  at- 
taining twenty-one,  took  an  abso- 
lute interest  in  his  share.  Held, 
that  the  daughters  took  for  life, 
with  remainder  to  their  issue. 
Held,  that  on  either  daughter 
dying  without  issue,  her  share 
would  go  to  the  survivors  of  the 
four  children,  in  like  manner  as 
their  original  shares*  Jackson  v. 
Forbes.  Pa^e  88 

5.  (7.  Z/.,  by  his  will,  devised  his  ma- 
nors to  trustees  upon  trust  to  co^ 
vey  the  same  to  his  son,  J.  H,  Z., 
for  life,  with  remainder  to  trustees 
to  preserve  contingent  remainders, 
with  remainder  to  the  second  and 
other  younger  sons  of  J.  //.  L.  in 
tail  male.  There  was  no  limitation 
to  the  Jirst  son  of  J,  //.  Z#. ;  but 
the  declaration  of  the  trusts  of  the 
term  contained  a  provision  to  raise 
money  for  the  daughters  on  failure 
of  issue  male  of  the  body  of 
«/.  //.  L.    The  will  also  provided, 

.  that  in  case  </•  //.  L.  should  have 
any  children  other  than  and  be- 
sides an  eldest  or  only  son,  then, 
that  money  might  be  raised  by 
him  for  the  portion  of  younger 
*    N  n  2 
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sons  or  daughters*  Held,  that  the 
true  construction  of  the  will  was, 
that^thc^r«^  son  should  have  an 
estate  tail  male  in  reversion  after 
the  death  of  his  father.  Lang' 
ston  V.  PoU.  Po^^  119 

6.  R'  N.f  by  his  will,  gave  all  his  per- 
sonal estate  to  72.  F*  and  /.  F,  that 
that  is  to  say  (he  then  enumerates 
sevenl  particulars),  in  trust  for  the 
following  purposes  ;  that  the  same 
be  not  liable  or  resorted  to  for  the 
payment  of  mortgages  or  bond 
debts,  until  the  legaciesy  debts, 
and  charges  thereinaller  mention- 
ed should  be  satisfied ;  and  as  soon 
as  that  could  be  effected,  the  same 
was  to  be  resorted  to  in  relief  of  his 
real  estate.  The  testator  then  gave 
several  legacies  to  his  wife  and 
children,  and  bequeathed  the  re- 
sidue, after  the  respective  charges 
thereby  made  thereon,  to  hiseldest 
son.  Held,  that  tlie  residue,  as  well 
as  the  enumerated  articles,  were 
subject  to  the  charges  in  the  will 
mentioned.    Nicholas  v.  Nicholas. 

269 

7«  Bequest  of  a  sum  of  50/.  to  each 
of  the  three  children  of  ^.  Now 
A.  had  five  children.  Held,  that 
each  child  was  entitled  to  50/. 
Harrison  v.  Harrison,  273 

8*  An  old  gentleman  who  had  several 
children  and  grandchildren,  had 
made  and  executed  two  wills,  and 
disputes  having  arisen  in  the 
family  about  them,  some  of  the 
oldest  members  of  it  entered  into 
an  agreement  amongst  themselves 
for  a  division  of  his  real  and  per- 
sonal estate.  This  was  to  be 
taken  the  next  day  to  the  testator 
for  his  approbation,  and  he  was 
to  be  desired  to  cancel  both  wills. 
In  the  course  of  the  night  the  tes- 
tator died.  The  personal  pro- 
property  was  divided  according  to 
the  agreement,  and  a  deed  of 
covenant  was  executed  with  re- 
spect to  the  appropriation  of  the 


real  estate,  which  deed  the  party 
whose  rights  under  the  last  will 
would  be  much  diminished  by  it» 
understood  to  be  a  deed  for  carry- 
ing the  first  agreement  into  exe- 
cution ;  but,  in  fact,  the  two  in- 
struments differed  in  many  par- 
ticulars. Heldy  that  the  first 
agreement  was  only  a  recommend- 
ation to  the  testator,  and  could 
not  be  carried  into  effect  in  equity: 
Held,  the  second  agreement  or 
deed  differing  from  the  first  agree- 
ment, whilst  it  was  understood  to 
contain  corresponding  provisions, 
could  not  be  carried  into  effect. 
No  costs  given,  the  Defendant 
having  secluded  the  testator  from 
the  other  members  of  the  family. 
Beastall  y.  Swain.  Page  288 

9-  A  testator  having  directed  his 
executors  to  pay  the  interest  of 
the  residue  to  a  woman  during  her 
life,  and  after  her  decease  to 
divide  the  residue  amongst  the 
next  of  kin :  Held,  the  next  of  kin 
at  the  testator's  death  were  the  per- 
sons entitled.  CoUisantv.  Sams.MG 

10.  A  testatrix  directed  that  the  in- 
terest of  6000/.  should  be  paid  to 
her  son  during  his  life,  and  at  his 
death  one  half  of  the  stock  to  go 
to  the  son's  eldest  male  child  living 
at  the  death  of  the  testatrix  ;  the 
other  3000/.  to  be  divided  in  equal 
shares  between  his  other  children 
lawfully  begotten ;  but  should 
the  son  of  the  testatrix  die  with- 
out leaving  issue,  then  she  gave 
the  6000/.  over  to  her  two  other 
children  during  their  lives,  and  at 
their  deaths  to  their  issue  ;  and  if 
either  of  them  should  die  without 
leaving  issue,  then  to  the  grand- 
children which  should  remain. 
By  a  codicil,  the  testatrix  willed, 
that  upon  the  deatli  of  each  one 
of  her  children  who  had  issue,  that 
her  grandchildren's  share  be  settled 
upon  them,  to  enjoy  the  interest 
during  their  livesi  and  afterwards 
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to  revert  to  their  children.  Held, 
that  in  respect  to  the  gift  to  the 
eldest  male  child  of  the  son  '*  living 
at  my  death,"  the  limitation  orer 
by  the  codicil  of  the  SOCXV.  giveo 
to  him  by  the  will,  is  within  the 
rules  of  law  :  Held,  that  the  gifl 
of  the  3000/.  to  the  other  children 
of  the  testatrix's  son,  being  gene- 
ral, extended  to  all  the  children 
he  might  have^  either  before  or 
after  her  death;  and  that  the  li- 
mitation by  the  codicil  over  to 
their  children  was  therefore  void. 
Arnold  V.  Congreve.        PageS4f7 

11.  An  estate  cannot  be  limited  after 
an  estate  to  unborn  children.  358 

12.  Where  a  limitation  is  to  grand- 
children generally,  it  extends  not 
only  to  those  in  esse  at  the  death  of 
the  testatrix,  but  those  born  after- 
wards, and  therefore  any  limit- 
ation to  their  children  is  not  within 
the  rules  of  law.  S59 

13.  Where  a  codicil  fails  by  reason 
of  its  giving  an  interest  too  re- 
mote, the  will  is  not  affected  by 
the  codicil,  and  the  interest  of  the 
legatees  rest  upon  the  construc- 
tion of  the  will  only.  359 

H.  And  where  grandchildren  by  a 
will  take  an  absolute  interest,  and 
a  codicil  made  for  the  purpose  of 
letting  in  great  grandchildren 
having  failed,  the  interest  given 
to  the  grandchildren  by  the  will 
will  not  be  displaced  by  the  codi- 
cil. Ibid. 

15.  A  testatrix,  by  her  will,  directed 
that  the  interest  of  the  residue  of 
her  estate  should  be  divided  be- 
tween her  four  sisters  during  their 
natural  lives,  and  on  their  deaths 
the  interest  to  be  applied  in  the 
maintenance  or  education,  or  ac- 
cumulate for  the  benefit,  of  the 
children  of  each  of  the  sisters  so 
dying,  until  they  should  severally 
attain  the  age  of  twenty-two,  and 
upon  their  attaining  that  age  they 
were  to  become  entitled  to  their 


mother's  share  of  the  principal ; 
and  in  case  of  the  death  of  either 
of  them  under  that  age  leaving 
issue,  such  issue  to  be  entided  to 
their  respective  parents'  share,  at 
such  time  as  the  parents  would 
have  been  entitled  thereto  if  living: 
Held,  that  the  gift  to  the  children 
of  the  sisters  was  too  remote^  and 
they  being  void,  the  subteaiient 
gifts  were  also  void,  and  the  shares 
as  they  drop  in  belonged  to  the 
next  of  kin.     Vaxndrey  v.  Geddes. 

Page  961 

16.  It  has  been  held,  that  the  Court 
will  construe  a  residuary  gift  more 
favourably  than  a  general  legacy, 
to  make  it  vest  in  order  to  prevent 
an  intestacy.  367 

17*  A  legacy  cannot  be  held  to  be 
vested  where  it  is  given  over,  if 
the  legatee  do  not  attain  a  certain 
age,  although  maintenance  be 
given  ;  the  gift  over  repels  all  pre- 
sumption of  vesting.  Ibid. 

18.  As  to  freehold,  a  different  rule 
prevails.  Ibid. 

19.  A.^  bv  his  will,  in  October  1822, 
gave  12,500/.  and  10,000/.  4/.p^ 
cent.  Bank  Annuities.  There 
were  at  that  time  two  stocki  at 
4/.  per  cent,  and  the  testator  had 
moneys  in  each ;  one  of  those 
stocks  was,  prior  to  his  death,  r^ 
duced  to  3/.  10^.  per  cent.  Held, 
that  the  legatees  were  entitled  to 
have  the  respective  amounts  in 
the  other  41.  per  cent,  annuities  still 
existing.     Banks  v.  leaden.    407 

20.  A  testator  having  given  by  his 
will  legacies  to  his  several  daugh- 
ters, directed  that  1000/.  of  the 
legacy  to  each  of  them  should 
be  invested  in  the  name  of  trus- 
tees and  the  daughter  entitled,  in 
trust  to  pay  her  the  interest,  for 
which  her  receipt  should  be  suffi- 
cient, and  it  should  not  be  subject 
to  the  debts  of  her  husband,  and 
the  principal  should,  after  her 
death;  pass  and  be  snl^t  to  any 
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will  or  disposition  she  might  under 
her  hand  and  seal  make  thereof, 
and  for  want  thereof  should  go  to 
her  personal  representatives.  The 
plaintiff  married  in  succession  two 
of  the  daughters.  Held,  that  the 
words  "  personal  representatives" 
mean  executors  and  administra- 
tors ;  that  the  wife  took  an  abso- 
lute interest,  and  that  the  hus- 
liand  on  her  death  became  abso- 
lutely entitled.  The  marriage 
with  the  second  sister  having  been 
solemnized  in  Scotland^  an  enquiry 
was  directed  whether  it  had  ac- 
tually taken  place.  Saberton  v. 
Sl^.  Page  SSS 

2L  Giflto  a  wife;  and  if  she  make 

'  no  disposition  of  it,  then  over. 
Held,  an  absolute  gift.  Bourn  v. 
Gibbs.  414* 

22.  Bequest  of  10,000/.  provided  the 

.  legatee  attain  twenty-one.  In  a 
subsequent  part  of  the  will  the  tes- 
tator appointed  guardians,  whom 
he  requested  to  attend  particularly 
to  the  education  and  well  being  of 
the  legatee,  and  see  that  she  was 
properly  and  virtuously  brought 
up  and  educated.  Held,  that  the 
interest  of  the  legacy  was  appli- 
cable to  the  maintenance  of  the 
legatee ;    but   the   principal   was 

f  contingent.     Mills  v.  Robarts. 

476 

2S.  A  legatee  being  a  natural  child, 
the  testator  has  no  power  to  ap- 
point guardians  for  her,  but  the 
persons  named  in  the  will,  being 
well  known  to  the  Court  as  proper 
pei*sons,  they  were  appointed 
guardians,  without  a  reference  to 
the  Master.  Ibid, 

24.  Bequest  of  residue  upon  trust  to 
pay  the  dividends  to  three  persons 
during  their  lives  and  the  life  of 
tlie  survivor  of  them,  and  after 
their  deaths  to  transfer  the  prin- 
cipal to  A.  and  B. ;  and  if  either 
of  them  died  before  his  share  of 
the    trust-money    became    pfiy- 1 


able,  without  leaving  issue  of  his 
body  lawfully  begotten,  then  his 
share  should  go  to  the  survivor, 
when  his  original  share  would 
become  payable.  A.  died  in  the 
lifetime  of  the  testator ;  B>  sur- 
vived the  testator  and  the  persons 
to  whom  the  life  interests  were 
given.  Held,  that  B.  was  entitled 
to  one  moiety  as  his  original  share, 
and  to  the  otiier  moiety  as  having 
survived  A,^  who  died  without 
leaving  issue  of  his  body.  Hunt" 
phreys  v.  Howes  and  others. 

Page  497 

25.  Bequest  of  residue  to  trustees^ 
upon  trust  for  testatrix's  brother*s 
children  and  iV/.'s  children,  to  be 
equally  divided  between  them ;  the 
dividends  to  be  laid  out  by  the 
trustees  as  should  be  most  advan- 
tageous for  them,  but  no  part  of 
tlie  dividends  to  go  for  their  board 
or  education,  but  the  same  to  ac- 
cumulate for  them  until  they  come 
to  the  age  of  twenty-one  years. 
M.  was  herself  one  of  the  children 
of  the  testatrix^s  brother.  Held, 
that  ihc  children  born  at  the  death 
of  the  testatrix  took  vested  in- 
terests: Held,  that  the  testatri:^ 
did  not  mean  to  include  M.  as  one 
of  the  children  of  her  brother. 
Bull  \.  Johns,  51.S 

26.  The  testator  directed  his  per- 
sonalty to  be  invested  for  the 
sole  use  and  maintenance  of  his 
daughter  until  she  arrived  at 
twenty-one  ;  and  when  she  at- 
tained twenty-one,  the  remainder 
to  be  paid  to  the  daughter.  She 
died  under  twenty-one.  Held,  a 
vested  interest.     Rqfe  v.  Sowerby. 

376 
27>  An  heir  at  law,  in  his  answer  to 
a  bill  to  establish  a  will,  admitted 
that  the  will  was  well  executed, 
and  the  sanity  of  the  testator. 
The  heir  died,  and  the  bill  was 
revived  against  his  brother,  who 
disputed  the  execution  of  the  m\U 
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and  the  sanity  of  the  testator. 
Held,  that  the  Court  would  not 
allow  him  to  do  so.  Livesay  v. 
Harding,  Pagei60 

28.  A  devise  to  daughters  and  the 
heirs  of  their  bodies,  as  tenants  in 
common  ;  and  if  only  one,  to  such 
only  daughter  and  the  heirs  of  her 
body,  with  remainder,  in  default 
of  issue,  to  the  testator's  right 
heirs  :  Held,  that  there  were  cross 
remainders  between  the  daughters. 

I6id. 


See  Ademption. 
Annuity. 
Charities. 
Children. 
Condition. 
Copyholds. 
Cross  Remainders. 
Executory  Interests. 
Heir  AT  Law,  7. 
Husband  and  Wife,  1. 
Insolvent  Debtors,  S. 
Power,  1,  2. 
Practice,  I.7. 
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